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JURISDICTIONAL  STATEMENT 
This  action  was  instituted  in  the  district  court  by  the 
appellant  pursuant  to  the  Federal  Tort  Claims  Act,  28  U.S.C. 
1346(b),  to  recover  for  injuries  he  sustained  allegedly  due 
to  the  improper  driving  of  a  government  employee  (R,  1-3). 
The  district  court  granted  the  government's  motion  for  sum- 
mary Judgment  and  dismissed  the  complaint  on  the  ground  that 
appellant's  exclusive  remedy  against  the  Uhited  States  lay 


under  the  Federal  Employees* Compensation  Act,  5  U.S.C,  (Supp, 
II)  8101  et  seq.  (R.  96-IOO) .  The  Jurisdiction  of  this  Court 
rests  on  28  U.S.C.  129I. 

COUNTERSTATEMENT  OF  THE  CASE 
On  August  22,  1966,  appellant  Noga  brought  suit  in  the 
Uhited  States  District  Court  for  the  Northern  District  of 
California,  pursuant  to  the  Federal  Tort  Claims  Act,  28  U.S.C. 
1346(b),  2671  et  seq.  (R.  1-3).   In  his  complaint  Noga  al- 
leged that  he  was  injured  while  riding  as  a  passenger  in  an 
automobile  driven  by  one  Dennis  Bruce,  a  government  employee, 
who  assertedly  was  in  the  scope  of  his  government  employment. 
Noga  sought  Judgment  of  $1,000,000  from  the  United  States. 

On  December  22,  I966,  the  Uiiited  States  moved  for  sum- 
mary Judgment  (R.  10-12).   In  support  of  that  motion  the  Assis- 
tant united  States  Attorney  submitted  an  affidavit  in  which  he 
asserted  that  Noga  at  the  time  of  the  accident  was  a  government 
employee,  and  that  he  had  filed  a  claim  under  the  Federal  Em- 
ployees* Compensation  Act  which  had  been  approved  by  the  Bureai 

1/ 

of  Employees*  Compensation  (R.  11-12).     The  government  con- 
tended that  Noga*s  remedy  under  the  F.E.C.A,  was  exclusive 
(5  U.S.C.  757(b)),  and  that  his  suit  under  the  Tort  Claims  Act 
could  not  be  maintained. 

KThe  affidavit  indicated  that  Noga  was  paid  a  sum  of 
,189.61  for  the  period  of  August  25,  1964,  through  July  31, 
1966.   It  was  further  asserted  that  the  minimum  rate  for  total 
disability  beginning  August  1,  1966,  was  $56.61  per  week,  and 
that  Noga  was  currently  receiving  that  amount  or  more  under 
the  Act. 

_  o  _ 


That  motion  was  opposed  on  the  ground  that  the  Federal 
Drivers  Act,  28  U.S.C.  2679 {h) - (e) ,   took  away  Noga»s  right  of 
recovery  against  Bruce,  who  assertedly  was  driving  In  the  scope 
of  his  employment,  and  that  thus  he  should  be  given  a  complete 
Judicial  remedy  against  the  United  States  (R.  16-23). 

On  July  6,  1967,  the  district  court  accepted  the  govern- 
ment's position  that  the  P.E.C.A.  was  Noga's  exclusive  remedy 
against  the  United  States  (R.  96-99>  272  F.  Supp.  51).   The 
government's  motion  for  summary  judgment  was  granted  by  order 
entered  August  2,  I967  (R.  100). 

This  appeal  followed  (R.  101). 

STATUTES  INVOLVED 

28  U.S.C.  1346(b)  provides  in  pertinent  part: 

(b)   Subject  to  the  provisions  of  chapter 
171  of  this  title,  the  district  courts  *  *  * 
shall  have  exclusive  jurisdiction  of  civil  ac- 
tions on  claims  against  the  United  States,  for 
money  damages,  accruing  on  and  after  January  1, 
1945,  for  Injury  or  loss  of  property,  or  per- 
sonal injury  or  death  caused  by  the  negligent 
or  wrongful  act  or  omission  of  any  employee  of 
the  Government  while  acting  within  the  scope  of 
his  office  or  employment,  under  circumstances 
where  the  Uhited  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordauice 
with  the  law  of  the  place  where  the  act  or  omis- 
sion occurred. 

The  Federal  Drivers  Act,  28  U.S.C.  2679 (t>) -(e)  provides 

in  pertinent  part : 

Subsection  (b),  28  U.S.C.  2679(b): 

The  remedy  by  suit  against  the  Uhited 
States  as  provided  by  section  1346(b)  of  this 
title  for  damage  to  property  or  for  personal 


injury,  including  death,  resulting  from  the  opera- 
tion by  any  employee  of  the  Government  of  ajiy  motor 
vehicle  while  acting  within  the  scope  of  his  office 
or  employment,  shall  hereafter  be  exclusive  of  any 
other  civil  action  or  proceeding  by  reason  of  the 
same  subject  matter  against  the  employee  or  his  es- 
tate whose  act  or  omission  gave  rise  to  the  claim. 


Subsection  (c),  28  U.S.C.  2679(c): 

The  Attorney  General  shall  defend  any  civil 
action  or  proceeding  brought  in  any  court  against 
any  employee  of  the  Government  or  his  estate  for 
any  such  damage  or  injury.   The  employee  against 
whom  such  civil  action  or  proceeding  is  brought 
shall  deliver  within  such  time  after  date  of  ser- 
vice or  knowledge  of  service  as  determined  by  the 
Attorney  General,  all  process  served  upon  him  or  an 
attested  true  copy  thereof  to  his  immediate  superior 
or  to  whomever  was  designated  by  the  head  of  his 
department  to  receive  such  papers  and  such  person 
shall  promptly  furnish  copies  of  the  pleadings  and 
process  therein  to  the  United  States  Attorney  for 
the  district  embracing  the  place  wherein  the  pro- 
ceeding is  brought,  to  the  Attorney  General,  and  to 
the  head  of  his  employing  Federal  agency. 


Subsection  (d),  28  U.S.C.  2679(d): 

Upon  a  certification  by  the  Attorney  General 
that  the  defendant  employee  was  acting  within  the 
scope  of  his  employment  at  the  time  of  the  inci- 
dent out  of  which  the  suit  arose,  any  such  civil 
action  or  proceeding  commenced  in  a  State  court 
shall  be  removed  without  bond  at  any  time  before 
trial  by  the  Attorney  General  to  the  district  court 
of  the  United  States  for  the  district  and  division 
embracing  the  place  wherein  it  is  pending  and  the 
proceedings  deemed  a  tort  action  brought  against 
the  United  States  under  the  provisions  of  this  title 
and  all  references  thereto.   Should  a  United  States 
district  court  determine  on  a  hearing  on  a  motion 
to  remand  held  before  a  trial  on  the  merits  that 
the  case  so  removed  is  one  in  which  a  remedy  by  suit 
within  the  meaning  of  subsection  (b)  of  this  section 
is  not  available  against  the  united  States,  the  case 
shall  be  remanded  to  the  State  court. 


-  4  - 


The  Federal  Employees* Compensation  Act,  5  U.S.C.  751  et 
seq,  (now  5  U.S.C.  (Supp.  II)  8l01  et  seq.)  provides  in  perti- 
nent  part  (Section  757(b)): 

The  liability  of  the  United  States  or  any 
of  its  instrumentalities  under  sections  751-756, 
757-781,  783-791  and  793  of  this  title  or  any 
extension  thereof  with  respect  to  the  injury  or 
death  of  an  employee  shall  be  exclusive,  and  in 
place,  of  all  other  liability  of  the  United  States 
or  such  instrumentality  to  the  employee,  his  legal 
representative,  spouse,  dependents,  next  of  kin, 
and  anyone  otherwise  entitled  to  recover  damages 
from  the  Uhited  States  or  such  instrumentality,  on 
account  of  such  injury  or  death,  in  any  direct  Judi- 
cial proceedings  in  a  civil  action  or  in  admiralty, 
or  by  proceedings,  whether  administrative  or  Judi- 
cial, under  any  other  workmen's  compensation  law  or 
under  any  Federal  tort  liability  statute:  Provided, 
however.  That  this  subsection  shall  not  apply  to  a 
master  or  a  member  of  the  crew  of  any  vessel. 


SUMMARY  OF  ARGUMENT 
The  district  court  correctly  held  that  appellant,  who  was 
eligible  for  and  has  received  benefits  under  the  Federal  Em- 
ployees' Compensation  Act,  may  not  recover  tort  damages  from  the 
united  States  under  the  Federal  Tort  Claims  Act.  The  exclusi- 
vity provision  of  the  Federal  Employees'  Compensation  Act  ex- 
pressly provides  that  Noga's  remedy  under  the  F.E.C,A.  shall  be 
exclusive  of  any  liability  of  the  United  States  under  "any 

2/   Title  5  of  the  United  States  Code  has  been  recodified,  and 
^e  F.E.C.A.  is  now  found  at  5  U.S.C.  (Supp.  II)  8IOI  et  seq. 
5  U.S.C.  757(b),  with  minor  modifications,  is  now  founT~a^ 
5  U.S.C.  (Supp.  II)  8116(c). 
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Federal  tort  liability  statute."  Moreover,  the  courts  have 
consistently  held  that  the  P. E.G. A.  is  a  government  employee's 
exclusive  remedy  against  the  United  States. 

Nor  does  the  Federal  Drivers  Act,  28  U.S.C.  2679(b)-(e) 
affect  the  exclusivity  of  the  F.E.C.A.  The  exclusivity  pro- 
vision fully  applies  even  where  plaintiff  has  no  tort  remedy 
against  the  government  driver  individually. 


-  6  - 


ARGUMENT 

THE  DISTRICT  COURT  CORRECTLY 
HELD  THAT  APPELLANT,  WHO  IS 
ELIGIBLE  FOR  AND  HAS  RECEIVED 
BENEFITS  UNDER  THE  F.E.C.A., 
CANNOT  MAIJfTAlN  AN  ACTION  AGAINST 
THE  UNITED  STATES  UNDER  THE  TORT 
CLAIMS  ACT. 


It  Is  undisputed  that  appellant,  vfho  was  a  Government 
employee  at  the  time  of  his  accident,  was  eligible  for,  and 
has  received,  a  compensation  award  under  the  Federal  Employees* 
Compensation  Act,  5  U.S.C,  751  £t  seq.,  R.  11,  23;  Appellant's 
Brief  p.  2.   He  cannot,  therefore,  obtain  damages  from  the 
United  States  under  the  Tort  Claims  Act. 

5  U.S.C,  757(b)   expressly  makes  Noga»s  remedy 
under  the  F.E.C.A.  "exclusive,  and  In  place,  of  all  other 
liability  of  the  United  States  *  *  *  to  the  employee  *  *  * 
on  account  of  such  Injury  *  *  *  In  any  direct  Judicial  pro- 
ceedings In  a  civil  action  or  In  admiralty,  or  by  proceedings, 
whether  administrative  or  Judicial,  under  any  other  workmen's 
compensation  law  or  under  any  Federal  tort  liability  statute*  ♦  ♦" 
(Einphasls  added.)   The  courts  have  consistently  held  that  the 
remedy  provided  to  a  Government  employee  by  the  F.E.C.A.  Is 
his  exclusive  remedy  against  the  United  States:   Johansen  v. 
United  States,  3^3  U.S.  427;  Patterson  v.  United  States,  359  U.S. 

V  5  U.S.C.  (Supp.  II)  8116(c),  as  recodified. 
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^9^^;  Posegate  v.  United  States,  288  F.  2d  11  (C.A.  9), 
certiorari  denied,  368  U.S.  832;  Balanclo  v.  United  States, 
267  F.  2d  135  (C.A,  2),  certiorari  denied,  36I  U.S.  87S; 
Cobla   V.  United  States,  38^  F.  2d  711  (C.A.  lO),  certiorari 
denied,  390  U.S.  986.   See  and  compare  United  States  v.  Demko, 
385  U.S.  1^^. 

Appellant  contends,  however,  that  despite  the  express 
language  of  5  U.S.C.  757(b),  and  the  consistent  holdings  of 
the  courts,  his  Tort  Claims  Act  suit  may  nonetheless  be  maintained 
because  the  Federal  Drivers  Act,  28  U.S.C.  2679(t»He)>  assertedly 
took  away  a  pre-existing  remedy  against  the  individual  driver, 
Bruce.   But,  as  we  show  below,  there  is  no  substance  to  this 
contention. 

The  Federal  Drivers  Act,  28  U.S.C.  2679(b)-(e),  was  enacted 
in  1961  to  protect  Government  drivers  from  the  threat  and  burden 
of  suits  and  Judgments  resulting  from  driving  for  the  Govern- 
ment.  See  H.Rept.  No.  297,  87th  Cong.,  1st  Sess.;  S.Rept. 
No.  736,  87th  Cong.,  1st  Sess.;  107  Cong.  Rec .  18,499-18,500, 
87th  Cong.,  1st  Sess.   The  statute  accomplishes  that  Congres- 
sional purpose  by  immunizing  individual  drivers  from  personal 
suits  and  judgments  arising  out  of  driving  in  the  course  of 
their  emplojrment,  and  by  limiting  the  plaintiff  to  his  remedy 
against  the  United  States,  under  28  U.S.C.  1346(b),  the 
Federal  Tort  Claims  Act. 

Thus,  28  U.S.C.  2679(b)  provides  that  "[t]he  remedy  by 
suit  against  the  United  States  as  provided  by  section  1346(b) 
of  this  title  [Federal  Tort  Claims  Act]  for  damage  *  »  *  or  *  *  * 


Injury  ♦  ♦  ♦  resulting  from  the  operation  by  any  employee  of 
the  Ctovernment  of  any  motor  vehicle  while  acting  within  the 
scope  of  his  office  or  employment,  shall  hereafter  be  exclusive 
of  any  other  civil  action  or  proceeding  by  reason  of  the  same 
subject  matter  against  the  employee  *  ♦  #  whose  act  *  «  «  gave 
rise  to  the  claim." 

It  follows,  therefore,  that  the  Drivers  Act  in  effect 
provides  that  claims  for  tort  damages  arising  out  of  driving 
in  the  course  of  Government  employment  may  not  be  asserted 

against  the  driver  Individually  but  must  be  asserted  against 

V 
the  United  States  under  the  Federal  Tort  Claims  Act.    And  in 

order  to  implement  that  mandate,  the  Act  further  provides  that 

actions  which  are  instituted  in  State  courts  against  Government 

drivers  individually  are,  upon  certification  by  the  Attorney 

General  that  the  driver  was  in  the  scope  of  his  employment,  to 

be  removed  to  the  United  States  district  court  and  are  to 

V  The  General  Services  Administration,  which  was  a  primary 
sponsor  of  the  bill,  indicated  that  different  approaches  had 
been  considered  with  respect  to  protecting  Government  drivers. 
See  H.  Rept.  No.  297,  supra,  at  pp.  7-8.   One  appr6ach  would 
have  provided  that  the  Government  pay  Judgments  entered  against 
drivers  individually,  while  another  would  have  provided  that 
the  Government  procure  insurance  to  cover  its  employees' 
Government  driving.   These  proposals  were  rejected  however, 
in  favor  of  the  existing  type  of  statute  in  part  because  the 
former  entailed  greater  expense  and  difficulty  of  administration 
Thus,  the  letter  from  the  GSA  noted  that  "[b]y  this  amendment 
the  handling  of  suits  against  the  employee  driver  personally 
would  be  fitted  into  the  existing  mechanism  afforded  by  the 
Federal  Tort  Claims  Act  *  *  *"  Id.  at  p.  8. 
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proceed  as  actions  against  the  United  States  under  the  Federal 
Tort  Claims  Act.   28  U.S.C.  2679(c3). 

Under  the  Drivers  Act,  therefore,  the  settled  rules  of 
the  Federal  Tort  Claims  Act  apply,  and  as  noted  above,  the  law 
is  well  settled  that  federal  employees  who  are  eligible  for 
benefits  under  the  F.E.C.A.  cannot,  in  view  of  the  express 
exclusivity  provision  of  the  P.E.C.A.,  maintain  an  action 
under  the  Federal  Tort  Claims  Act. 

The  applicability  of  the  exclusivity  provision  of  the 
P.E.C.A.,  as  those  in  all  other  workmen's  compensation  acts, 
does  not  turn  on  whether  a  more  generous  tort  recovery  would 
be  available  against  the  employer  or  another  employee  in  a 
particular  case.   Congress  Intended  the  F.E.C.A,  to  wholly 
replace  any  tort  liability  of  the  United  States  to  covered 
employees;  in  return  the  employees  receive  a  fair  substitute 
by  way  of  the  administrative  compensation  remedy  "which  would 
afford  employees  and  their  dependents  a  planned  and  substantial 
protection."   S.Rept.  No.  836,  8lst  Cong.,  1st  Sess.,  p.  23. 

5/  The  Supreme  Court  has  noted  the  clear  advantages  to  a 
claimant  of  the  comprehensive  system  of  benefit  payments  under 
the  Act.   Johansen  v.  United  States,  3^3  U.S.  at  ^40-44l .   Com- 
pare Peres  v.  United  States,  340  U.S.  135*  1^5.   In  addition, 
we  point  out  that  benefit  pajnnents  under  the  F.E.C.A.  may  be 
quite  substantial.  Under  the  Act,  benefits  up  to  approximately 
$1500  per  month  may  be  payable  during  an  employee's  disability. 
5  U.S.C.  (Supp.  II)  Appendix  756(c). 
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Appellant's  reliance  upon  Jackson  v.  Lykes  Bros.  Steamship 
Co.,  386  U.S.  731  and  Reed  v.  Yaka,  373  U.S.  ^10,  for  the 
proposition  that  the  exclusivity  provision  of  the  P.E.C.A.  shall 
not  apply  here,  Is  entirely  misplaced.   Aside  from  the  fact 
that  those  cases  Involve  considerations  peculiar  to  the  law  of 
admiralty.  It  Is  clear  that  they  deal  solely  with  the  rights 
of  maritime  employees  as  against  private  employers.   With 
respect  to  the  rights  of  the  maritime  employees  of  the  United 
States,  the  Supreme  Court  held  In  both  Johansen  v.  United  States, 
supra,  and  Patterson  v.  United  States,  supra,  that  the  F.E.C.A. 
was  the  sole  remedy  available  against  the  United  States.  The 
continuing  validity  of  the  Johansen  and  Patterson  decisions  was 
recently  reaffirmed  by  the  Supreme  Court  In  Amell  v.  United 
States,  384  U.S.  158  at  I6O-I61  and  again  In  United  States  v. 
Demko,  supra,  385  U.S.  at  I5I-I52.   It  Is  particularly  significant 
that  In  Aho  v.  United  States,  37^  F.  2d  885  (C.A.  5),  certiorari 
denied,  389  U.S.  930,  the  Fifth  Circuit  rejected  the  precise 
contention  now  reasserted  here  and  flatly  held  that  Reed  v.  Yaka, 
supra,  did  not  apply  to  government  seamen,  and  that  such  seamen 
could  have  no  recovery  against  the  United  States  In  addition  to 
the  benefits  provided  by  P.E.C.A. 

Moreover,  there  Is  nothing  In  Jackson  v.  Lykes  Bros.  Steam- 
ship Co.,  supra,  which  Indicates  that  the  Supreme  Court  was 
overruling  settled  rules  under  the  F.E.C.A,   On  the  contrary, 
that  case,  as  did  Reed  v.  Yaka,  supra,  dealt  solely  with  the 
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liability  of  a  private  shipowner.   Thus  even  In  the  area  of 
maritime  law.  Reed  and  Jackson  have  no  bearing  on  the  excluslvlt; 
of  the  liability  of  the  United  States  under  the  P. E.G. A,,  and 
they  clearly  have  no  application  here. 


It  Is  clear,  therefore,  the  district  court  correctly  held 
that  Noga  could  not  maintain  his  Tort  Claims  Act  suit  against 
the  United  States  In  view  of  the  express  bar  of  the  P. E.G. A. 
In  that  connection,  we  wish  to  call  to  the  attention  of  the 
Court  that  three  other  district  courts  have  recently  held  that 
where  a  Gtovernment  employee,  who  Is  covered  by  the  P. E.G. A., 
Is  Injured  by  a  Government  driver  In  the  scope  of  his  Govern- 
ment employment,  the  effect  of  the  Drivers  Act  and  the  P.E.C.A. 
Is  to  limit  the  injured  person  to  his  remedy  against  the  United 
States  for  administrative  compensation  benefits.  Beechwood  v. 
United  States,  264  P.  Supp.  926  (D.  Mont,);  Van  Houten  v. 

Ralls,  et  al.,  D.  Nev.,  Civil  No,  I9II-N,  decided  August  31, 

V 
1967,  pending  on  appeal  to  this  Court,  No.  22,356;   Vantrease 

V.  United  States,  W,D,  Mich.,  Civil  Action  No.  5^69,  decided 

6/  Contra:   Gilliam  v.  United  States,  264  P.  Supp.  7  (E.D,  Ky.), 
which  we  think  was  wrongly  decided  and  which  is  pending  on  our 
appeal  to  the  United  States  Court  of  Appeals  for  the  Sixth 
Circuit,  No.  18,644. 

7/  A  copy  of  the  Van  Houten  opinion  is  reproduced  in  the 
JTppendix  to  this  brief,  InTra.  pp.  la-5a.   See  also  Judge  Thompsc 
earlier  opinion  reproduced  In  the  Record  pp.  61-71. 
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8/ 

August  29,  1967,  pending  on  appeal,  C.  A.  6,  No.  18222. 

Those  cases,  therefore,  attest  still  further  to  the  correctness 

of  the  district  court's  decision  that  In  no  event  can  Noga, 

who  Is  eligible  for  and  has  received  benefits  under  the  P. E.G. A,, 

recover  damages  from  the  United  States  under  the  Federal  Tort 

Claims  Act,  and  that  the  Drivers  Act  In  no  way  affects  that  result.' 


8/  A  copy  of  the  Vantrease  opinion  is  reproduced,  infra , 
Tn  the  Appendix  to  our  brief,  pp.  6a-l6a, 

The  Beechwood  and  Vantrease  cases  Involve  situations 
where  the  Injured  person  sued  the  Government  driver  individually 
and  where  the  United  States  removed  the  cases  pursuant  to  sub- 
section (d)  of  the  Drivers  Act  for  proceedings  in  the  district 
court  under  the  Tort  Claims  Act.   In  both  Instances  the  courts 
accepted  our  position  that  the  bar  of  the  P.E.C.A.  required 
a  dismissal  of  the  action  under  the  Tort  Claims  Act,  and  that 
the  Drivers  Act  did  not  permit  the  injured  person  to  proceed 
further  against  the  driver.   In  the  two  Van  Houten  cases.  Judge 
Thompson  first  held  that  a  Tort  Claims  Act  suit  brought  directly 
in  the  district  court  would  not  lie  in  view  of  the  P.E.C.A. 
A  second  suit  brought  against  the  driver  in  the  state  court 
was  removed  to  the  district  court  and  Judge  Thompson  has 
further  held  that  the  Drivers  Act  precludes  recovery  against 
the  driver  Individually.   See  Appendix,  infra,  pp.  la-i^-5"c<.. 
The  second  decision  in  Van  Houten,  as  we  noted  above,  is  now 
on  appeal  to  this  Court. 

9/  Appellant  suggests  (Br.  21-22)  that  a  holding  that  his 
pre-existing  tort  recovery  is  replaced  by  the  P.E.C.A.  would 
violate  due  process  because  he  would  not  receive  a  "substantial 
and  effective  equivalent"  in  place  of  his  more  lucrative  tort 
remedy,  relying  upon  Richmond  Screw  Anchor  Co.  v.  United 
States,  275  U.S.  331. 

Tn  the  first  place,  however,  it  appears  that  such 
contention  is  premature.  The  only  effect  of  the  Judgment 
in  this  case  is  to  deny  appellant  relief  against  the  United 
States  under  the  Tort  Claims  Act.  It  still  remains  to  be 
seen  whether  in  fact  a  tort  remedy  is  available  against  Bruce, 
(continued  on  next  page) 
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CONCLUSION 

For  the  foregoing  reasons,  the  Judgment  of  the  district 

court  should  be  affirmed . 

Respectfully  submitted, 

EDWIN  L.  WEISL,  Jr., 

Assistant  Attorney  General, 

CECIL  P.  POOLE, 

Uhlted  States  Attorney, 

MORTON  HOLLANDER 

WILLIAM  KANTER, 
Attorneys > 

Department  of  Justice, 
Washington ^  D.  C.   20530. 


JUNE  1968. 


9/  continued: 

In  any  event,  such  constitutional  argument  is  without 
foundation.  Whatever  considerations  may  be  present  in  the  area 
of  patent  infringement,  with  which  the  Richmond  case  was 
concerned,  the  Supreme  Court  has  long  ago  held  that  due  process 
is  not  violated  by  a  statute  which  replaces  a  common  law  tort 
recovery  with  workmen* s  compensation  benefits.  New  York  Centra] 
R.  R.  Co.  V.  White.  2^3  U.S.  188,  197-202.   Indeed,  the  Supreme 
court  has,  since  the  Richmond  case,  made  it  clear  that  "the 
Constitution  does  not  forbid  *  *  ♦  the  abolition  of  old  *  ♦  ♦ 
[rights]  recognized  by  the  common  law,  to  attain  a  permissible 
leglislative  object".   Silver  v.  Silver,  280  U.S.  117,  122. 
See  Nistendirk  v.  McQee,  225  P.  Supp.  001  (W.D.  Mo.)  (upholds 
constitutionality  of  the  Drivers  Act). 
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CERTIFICATE 
I  certify  that.  In  connection  with  the  preparation  of  this 
rief,  I  have  examined  Rules  l8,  19  and  5^   of  the  United  States 
ourt  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
he  foregoing  brief  is  in  full  compliance  with  those  rules. 
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WILLIAM'  nmm 


tt^"-^ 


Attorney, 

Department  of  Justice, 

Washington,  D.C.  20530. 

APPIDAVIT  OP  SERVICE 

I  STRICT  OF  COLUMBIA  \ 

J   s  s 
ITY  OP  WASHINGTON    ) 

WILLIAM  KANTER,  being  first  duly  sworn,  deposes  and  says: 

That  on  June  21,  I968,  he  caused  three  copies  of  the  fore- 

oing  brief  for  appellee  to  be  served  by  air  mail,  postage  prepaid, 

pon  counsel  for  appellant: 

James  D.  Mart,  Esquire 

Hoberg,  Finger,  Brown,  &  Abramson 

703  Market  Street 

San  Francisco,  California  9^103 


wT 


iibscribed  and  sworn  to  before  me 
his       21st        day  of    June        I968. 


[SEAL] 


ILLiAM  raw™ 
Attorney, 

Departrnent  of  Justice, 
Washington,  D.C." 


Iv  Commission  exDires  Aoril  1^.  1Q72. 
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PILED 

SEP      1    1967 

OLIVER  F.    PRATT  Clerk 

iTTsHSISmicT  COuIrT 

IN  THE   UNITED  STATES   DISTRICT  COURT 
FOR  THE   DISTRICT  OF   NEVADA 

oOo --s: 

OHN  C.   VAN  HOUTEN,  Civil   No.    I9II-N 

Plaintiff, 

vs. 

AY  ARTHUR  RALLS   and   GER- 
LD  L.   BiTINGTON, 


Defendants. 


/ 


DECISION 

This   is  an  action  for  personal  injuries  arising  out  of  a 
Dtor  vehicle  collision  brought  by  John  C.   Van  Houten,   a  federal 
nployee  acting  within   the   scope   of  his  employment,   against  Roy [sic] 
c'thur  Ralls  and  Gerald  L,   Byington,   federal  employees  acting 
Lthin   the   scope   of  their  employment.      The  suit  was  brought  in 
ie  Seventh  Judicial  District  Court  of   the  State   of  Nevada,    in 
id  for  the  County   of  White   Pine,   and  was   removed   to   this  Court 
5  an  action  within  the   scope   of  28  U.S.C.   2679.      Plaintiff  has 
5ved  to  remand  the  case   to  the   state  court,   and  the   United 
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states   Attorney  has   moved   to  dismiss   the   action  as   one  against 
the   United  States   under  28  U.S.C.   2679(b)  and   28  U.S.C.   13^6(b) 
which   is   precluded  as    to   this   plaintiff  because   his   exclusive 
remedy   lies   under  the  Federal  Employees  Compensation  Act, 
b   U.S.C.    757(b). 

In  a  companion  action    (John  C.   Van  Houten  v.   Ray  Arthur 
Ralls,    Gerald  L.   Byington  and   the   United  States   of  America, 
Docket  No.    I838),   brought  in   this  Court  under  the  Federal  Tort 
Claims   Act,    this   Court,    on  January  6,    1967,    dismissed  the  action 
The  Court   then  concluded  that  plaintiff's   sole   remedy  against 
the   United  States  was   under  the  Federal  Employees  Compensation 
Act  and  that  the  Court  had  no   Jurisdiction   of   the  action  against 
the   individual  defendants  absent  diversity   of  citizenship.      TJie 
Court  expressed   the   opinion,   however,    that  inasmuch  as  a  remedy 
against  the   United  States  was  not  available   to  plaintiff  under 
the  Federal  Tort  Claims  Act,   his  suit  did  not  fall  within  the 
purview  of   28  U.S.C.   2679  and  an  action  against  the   individuals 
was  not  barred.      The  present  motions  bring  this   problem  before 
the  Court  for  reconsideration. 

Tt\e   issue   is   one   of  federal   law  which  should  be  determined 
by   the  federal  rather  than   the   state  courts.      If   this  Court 
should  grant  the  motion  to  remand,   a  non-appealable  order,    the 
defense   that  the   remedy  by  suit  against  the  United  States   is 
exclusive    [28  U.S.C.   2679(b)]  would  not  be  removed  from  the   case 
(Cf .   Fancher  v.   Baker,    240  Ark.    288,    399  S.   W.    2d  280)   and   the 
Nevada  Courts  would  be   required  to  resolve   this  arguable  problem 


of  interpretation  of  federal  statutes.  On  the  other  hand,  if 
this  Court  grants  the  motion  to  dismiss,  the  Court  of  Appeals 
for  the  Ninth  Circuit  may  be  called  upon  to  make  a  definitive 
ruling  for  this  Circuit. 

Upon  reconsideration,    the  Court  has   concluded   that   the 
motion   to  dismiss   should  be   granted.      Tbe   viewpoint  expressed 
in   the   opinion  filed  in   the   companion  case   still  has   some   merit 
as  an  argument  under  standard  canons   of  statutory   interpretation. 
But  the   net  result  is   to  attribute   to  Congress   an   intent  when 
it  adopted  the   Government  Drivers  Act  amendment  to  the  Federal 
Tort  Claims  Act  which  affronts  common  sense.      Under   that  inter- 
pretation,  a  federal  employee  driver  of  a  motor  vehicle   in  the 
course   of  his  employment  is  normally  exonerated  from  personal 
liability,   but  not  so  if   the    injured  person   is  another  federal 
employee  who  has  a  claim  for  compensation  under  the  Federal 
Employees  Compensation  Act.      An   intent  to  engraft  such  an   in- 
congruous exception  to  the   general  Immunity  from  personal 
liability  cannot  be   found  in   the   language   of   the   statute  nor 
in   the    legislative   history. 

The  Court's  earlier  viewpoint  was   founded  on   the   statutory 
language,    "the   remedy  against   the   United  States   provided  by 
sections    13^6 (b)  and   2672  of  this   title   for  injury   or   loss   of 
property   or  personal   injury   or  death  ♦  *  *  shall  hereafter  be 
exclusive   of  any  other  civil  action  or  proceeding  by  reason   of 
the  same  subject  matter  against  the  employee   or  his  estate." 
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The  Court  now  has  concluded   that  this   plaintiff,   although  a 
federal  employee  having  rights   under  the   Federal  Employees 
Compensation  Act,    is   still  a  person   to  whom  the   statutory   lan- 
guage,   "the   remedy  against   the  United  States   provided  by 
section   13^6(b)"  applies.      Section   13^6(b)  encompasses   "claims 
*  *  ♦  for  injury   or  loss   of  property,    or  personal  injury  or 
death  caused  by   the  negligent  or  wrongful  act  or  omission   of 
any  employee   of   the   Government  while  acting  within  the   scope 
of  his   office   or  employment  under  circumstances  where   the 
United  States,    if  a  private   person,   would  be    liable   to  the 
claimant  in  accordance  with  the   law  of  the  place  where   the  act 
or  omission   occurred."     Uiis   is  exactly  such  a  case,   and  there 
is  no  provision  of   the  Federal  Tort  Claims  Act  which  would  dis- 
qualify Van  Houten  as  a  claimant  or  plaintiff  thereunder. 
Congress,    in   the   Government  Drivers  Act,    28  U.S.C,   2679(b), 
Incorporated  Section  1346(b)  by  reference  as  a  description  of 
the   class   of  cases   to  which  the  exclusivity  of   the  remedy  agalns 
the    Government  and  the   Immunization  of   the   individual  federal 
employee   from  liability  apply.      The  fact  that  for  some  extraneoui 
reason  the  particular  plaintiff  cannot  successfully  maintain 
suit  under  the  Federal  Tort  Claims  Act  should  not  change   the 
result.      So,    the  fact  that  Van  Houten,   as  a  federal  employee, 
has  as  his  exclusive   remedy  his   claim  under  the  Federal  Employeei 
Compensation  Act  does  not  remove  his  case  from  the  class   of  casei 
or  claims   described  in  Section   1346(b);    that  is   to  say,   his   is  a 
claim  for  personal  Injuries  caused  by  a  federal  employee  under 
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circumstances   where  a   private   person  would  be    liable    to  respond 
in  damages   under  Nevada   law.     See:      Hoch  v.   Carter   (S.D.   N.Y. 
1965),    2^2  F,   Supp.   863;    Fane her  v.   Baker,    supra;    Perez  v. 
United  States    (S.D.   N.Y.   I963),    2l8  F.    Supp.    571;    Uptagrafft  v. 
United  States    (4th  Cir.    1963),    315  F.    2d   200;    Adams  v.    United 
States    (S.D,   111.    I965),    2^11  F.   Supp.    383. 

The  action  will  be   dismissed.      The  basic   intent  of  Congress 
to  protect  a   Government  driver  from  exposure   to  personal   liability 
cannot  be  carried  out  by   the  statutory  interpretation  developed 
in  the  companion  case.      Presumably   this   demonstration  of 
schizophrenia   in  the    Judicial  process  will  prove   frustrating  to 
the   plaintiff  in  this   case,   but  having  been  persuaded  that  the 
earlier  decision  was  wrong,    the   fairest  course  we  can  take  at 
this   point  is   to  say  so. 

An  order  will  be  entered  accordingly. 

Dated:      August  31,    I967. 


BRUCE   R,    THOMPSON 

UNITED  STATES  DISTRICT  JUDGE 


IN  THE  UNITED  STATES  DISTRICT  COURT 
WESTERN  DISTRICT  OF  MICHIGAN 
SOUTHERN  DIVISION 


SA^tfY  J.    VANTREASE, 

PUintl££, 
vt. 
UNITED  STATES  OF  ABCRICA, 
D«£ttndanC. 


Civil  Action 
No.   3469 


B«fore  HON.   W.   WALLACE  KENT,  Chief  Judge. 
KeUneeoo,  Michigan,  August  29,   1967. 

OPINION  OF  THE  COURT 


ANTOINETTE  DUDA 
Official  Court  Reporter 

418  Federal  Building 
Grand  Rapida,  Michigan 


IN  THE  UNITED  STATES  DISTRICT  COURT 
WESTERN  DISTRICT  OF  MICHIGAN 
SOUTHERN  DIVISION 


SAMMY  J.  VANTREASE, 

Plaintiff. 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 


Civil  Action 
No.  5469 


Before  HON.  W.  WALLACE  KENT,  Chief  Judge. 
KalaiQAzoo,  Michigan,  Auguat  29,  1967. 


APPEARANCES: 


MARCUS,  McCROSKEY,  LIBNER, 
REAMON,  WILLUMS  &  DILLEY. 
Grand  Rapids,  Michigan, 
By  Ml.  J.  WALTER  BROCK, 

on  behalf  of  the  Plaintiff; 


MR.  JAMES  W.  EARDI£Y, 

Aasistant  United  States  Attorney, 

on  behalf  of  the  Defendant. 
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THE  COURT:  This  it  the  gov«mment*0  motion 
£or  a  tuQBDary  Judgment,  on  the  ground  th«t  the  suit  by  the 
plaintiff  if  barred  by  the  provisions  of  Title  28,  U.S.C.A., 
Section  2679(b). 

The  case  could  be  disposed  of  summarily  by 
pointing  out  that  in  the  file  there  appear  the  following: 
A  complaint  filed  in  Che  Circuit  Court  for  Calhoun  County; 
the  usual  papers  filed  on  removal;  a  notion  for  substitution, 
\^ich  has  been  previously  decided;  an  answer  filed  by  the 
United  States,  which  %mis  substituted  for  the  defendant  Dorr 
Cameron;  and  a  motion  for  judgment  on  the  pleadings  and  a 
motion  for  summary  judgment.  There  is  no  motion  for  remand, 
although  the  point  was  made  during  the  course  of  the 
arguments  on  the  motion  for  substitution  of  defendants. 

Briefly,  the  cause  of  action  arises  out  of 
an  occurrence  on  December  8,  1964,  when  the  plaintiff  «as 
injured  while  working  as  a  Post  Office  employee  when  struck 
by  an  automobile  driven  by  Dorr  Cameron,  a  Post  Office 
employee  driving  in  the  scope  of  his  employment. 

The  case  was  removed,  and  the  government 
substituted,  under  the  provisions  of  Section  2679(d)  of 
Title  28. 

The  government's  motion  is  based  on  the 
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theory  Chat  Section  2679(b)  of  the  statute  makes  the  rentedy 
against  the  United  States  the  exclusive  remedy;  that  there 
are  no  rights  against  anyone  else;  that  the  plaintiff  has 
been  paid  ccmpcnsation  under  tite  Federnl  Employees'  Compen- 
sation Act,  3  U.^.C.A.,  Section  757,  which  in  Section  757(b) 
provides  tiiat  government  employees  eligible  for  conpensation 
nay  not  sue  their  employer,  tne  United  States. 

TMs  case  has  beer  before  other  courts.   In 
Beechwood  v.  United  States,  264  F.Supp.  926,  a  decision  of 
the  District  Court  in  Montana,  on  almost  exactly  the  same 
facts,  the  court  said: 

''The  plaintiff's  remedy  against  tae 
United  States  is  limited  'c«-  recovery  under  the 
Federal  Employees*  Compensation  Act  and  the  United 
States'  motion  for  summary  judgment  should  therefore 
be  granted.   The  case  Is  disirissed  and  not  reoanded 
because  plaintiff  has  no  rdaatidy  agaiost  oelioa 
Meathrel."  Citing  the  statute.  And  paraphrasing: 
The  act  •' Insulate?  a  feJera'.  urcployee  from  liability 
for  injuries  tc  another  arising  out  of  motor  vahlcia 
accidents  happening  in  the  course  cf  federal  employ- 
aent." 

The  govemmont  lias  called  to  the  Court's 
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«tt«nCioa  a  deciftion  in  Cho  Northern  District:  of  Callfomi« 
in  1967,  not  y«t  reported:   Noga  v.  United  Statei.  A  copy 
ot  the  opinion  j.a  attached  to  l:he  ucvemoent's  brief.   And 
quoting  froca  the  opinion: 

Plaintiff  "argues  an  follows:   *  *  *  To  pre- 
clude plaintifl  from  a  remedy  after  the  passage  of  the 
Federal  Drivers  Act  would  be  to  impute  to  Corgressional 
action  ail  intent,  adr.ittedly  absent,  to  cut  off 
completely  the  remedy  ho  previously  had  because  he  It 
fortuitously  injured  J.n  a   motor  vehicle  accident. 

"Thfc  Court  does  not  agree  with  plaintiff's 
argument.  What  Congress  would  or  would  not  tuive  done 
if  it  had  considered  n   particular  problem  is  a  profit- 
less line  of  inquiry  when  general  statutes  can  be 
found  which  set  forth  the  law  clearly.  Section  2679(b) 
of  2b  U.S.C.  provides  that  the  exclusive  rcsedy  of  a 
person  iujured  by  the  gcverrmerit  employee  driver  of 
a  Bu>tor  vehicle  is  against  the  United  States.  This 
statute  eliminates  plaintj!ff*s  remedy  against  the 
driver,  individually^  which  he  had  before  1961." 
Citing  thb  Workmen's  Cocap.  Act:   "...provides  that 
the  exclusive  remedy  against  the  United  States  for  an 
esployea  for  injuries  sustained  in  the  course  of  his 


anployoMit  is  und«r  the  Federal  Employee's  Compensation 
Act.  This  statute  precludes  an  employee  from  suing 
the  United  States  under  the  Federal  Tort  Claims  Act 
for  injuries  sustained  while  in  the  scope  of  his 
employment.   Together  these  two  statutes  provide  that 
plaintiff  in  the  instant  case  lias  no  cause  of  action 
against  the  United  States  other  than  under  the  Federal 
Employees'  Compensation  Act.'* 

And  it  should  be  pointed  out  that  the  plain- 
tiff in  this  case  does  not  claim  any  cause  of  action  against 
the  Govemmont  uf  the  United  States.  The  plaintiff  concedes 
that  he  has  no  cause  of  action  against  the  United  States,  but 
claims  that  tie   should  be  pextnitted  to  pursue  his  comnon  law 
remedies  against  Dorr  Cameron,  who  vms  the  defendant  in  the 
state  court  action,  and  calls  attention  to  the  opinion  of 
Judge  Hic  Swinford,  of  the  Eastern  District  of  Kentucky,  in 
Gilliam  V.  United  States,  264  F.  Supp.  7. 

Judge  Swinford  reached  the  conclusion,  in  the 
reported  case  as  well  as  in  an  earlier  unreported  decision, 
that  if  Congress  had  intended  to  abolish  the  right  to  sue, 
it  would  have  expressly  indicated  so,  meaning  the  right  to 
sue  the  individual  doing  the  injury. 

We  must  respectfully  disagree  with  Judge  Swin- 
ford. 
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In  the  legltUtlve  history  relating  to  this 
statute,  and  from  the  language  of  the  statute,  itself,  it 
appears  obvious  that  the  intent  of  The  Congress  was  to 
insulate  government  employees  from  suit  where  they  might 
otherwise  be  liable  in  a  coomon  law  action  for  negligence 
if  such  negligence  was  in  the  course  of  driving  an  autoaobile 
in  the  scope  of  their  employment  by  the  United  States. 

The  government  has  not  passed  any  other 
statute  %^ich  has  been  called  to  this  Court's  attention  which 
would  insulate  a  government  employee  from  suit  for  his  neg- 
ligent acts.  The  government  has  very  definitely  excluded 
suits  by  any  person  under  the  provisions  of  Section  2679(b) 
of  Title  28,  under  the  circumstances  set  forth  in  that 
section. 

The  sole  cause  of  action  where  a  driver 
driving  in  the  scope  of  his  employment  as  a  government 
employee  injures  another  person  is  by  suit  against  the 
United  States.  As  conceded  by  the  plaintiff  here,  he  cannot 
maintain  a  suit  against  the  United  States. 

This  Court  is  satisfied  that,  as  pointed  out 
by  the  California  decision,  indulging  in  speculation  as  to 
what  The  Congress  would  or  would  not  have  done  if  it  had 
considered  a  specific  problem  which  is  now  before  the  Court 
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it  a  profitleti  Iln«  of  Inquiry.  Congressional  attitudes 
are  not  that  predictabla. 

The  purpose  of  The  Congress  was  very  clear, 
and  is  still  clear.   The  purpose  of  The  Congress  in  enacting 
the  statute  as  it  «lid  in  1961  was  to  prevent  suits  against 
drivers  of  gcvernnient  vehicles,  or  vehicles  operated  for  the 
government,  when  the  employee  was  operating  within  the  course 
of  his  employment. 

In  Judge  Mac  Swinford's  opinion,  he  cites 
with  approval  and,  in  fact,  may  roly  upon  Marion  v.  United 
States,  214  F.Supp.  320. 

As  pointed  out  by  counsel  in  this  case,  the 
Marion  case  has  been  cited  as  authority  for  a  contrary  result 
than  that  reached  in  California  and  Montana,  in  the  Noga  case 
in  California  and  the  Beechwood  case  in  Montana. 

However,  an  examination  of  the  Marion  case 
makes  it  obvious  that  tne  point  whicn  is  now  before  the 
Court  was  not  before  the  Court  in  the  District  Court  for 
Miry land  in  the  Mir ion  case. 

In  that  case,  the  accident  in  question 
occurred  on  August  27,  1959.  On  August  25,  1961,  plaintiff 
instituted  a  suit  under  the  Federal  Tort  Claims  Act.  The 
injured  person  was  a  Federal  employee;  the  driver  of  the 
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v«hlcl«  Inflicting  the  injury  vmm   driving  a  privately- owned 
vehicle,  but  driving  in  the  course  of  his  employment  as  a 
governmeni:  employee.  The  Court  granted  summary  Judgment  as 
to  the  United  States,  and  let  the  suit  stand  as  to  the  co- 
enployee  defendant. 

In  rtjality:  tVie  Marlon  case  Is  of  no  authority 
or  consequence  lii  the  consideration  of  the  rights  of  the 
parties  here,  since  it  appears  that  Section  2679(b),  making 
the  suit  against  the  government  the  exclusive  remedy,  was 
embodied  in  Public  Law  87-258  of  the  Public  Laws  enacted  in 
1961,  and  it  was  provided,  in  Section  2  of  the  act»  without 
reading  in  detail: 

"The  amendments  ciad^  by  this  act,"  which 
includes  Section  (b) ,  "shall  be  deemed  to  be  in  effect 
six  months  after  September  21,  1961,  but  any  rights  or 
liabilities  then  existing  shall  not  be  affected." 
In  the  Marion  case,  the  claim  came  into 
existence  in  1959;  suit  was  instituted  before  the  effective 
date  of  the  statute.   So  while  the  motion  was  decided  after 
the  effective  date,  it  doesn't  make  any  difference. 

So  the  government 'ti  motion  for  summary 
Judgment  is  granted  for  the  reasons  herein  stated. 

And  you  may  prasant  an  appropriate  order, 

(-8-) 


Hr.  Eardlcy. 

MR.  EARDLEY:   Thank  you,  Your  Honor. 

THE  COURT:  All  right. 

MR.  BROCK:   One  further  thing,  Your  Honor. 

I£  we  submit  a  motion  to  remand,  could  we 
submit  that  along  with  the  crder  denying  the  motion  to  remand 
all  at  the  same  time,  and  not  have  further  oral  arguments  and 
briefs? 

THE  COURT:  Certainly.   I  don't  know  any 
reason  why  not. 

MR.  BROCK:   That  would  just  keep  the  record 
straight. 

THE  COURT:  Yes.   That  is  not  the  reason  for 
the  Court's  decision,  although  it  might  be  a  meritorious 
reason.  That  is  not  the  reason  for  it.   1  would  rather 
decide  it  or  what  I  consider  to  be  the  merits  of  the  con- 
troversy rather  than  the  technical  question. 

MR.  BROCK:   1  understand  that.  Your  Honor. 

THE  COURT:   So  you  are  at  perfect  liberty  to 
include  in  the  file,  before  the  order  is  prepared,  a  motion 
to  remand,  dnd  include  in  the  order,  or  tir.   Eardley  can 
include  in  the  order,  a  denial  of  the  motion  to  remand. 

MR.  BROCK:   Fine.  Thank  you,  Your  Honor. 

[.  9  .] 


THE  COURT:  All  right.  We  will  rac«ti. 


IN  THE  UNITED  STATES  DISTRICT  COURT 
WESTERN  DISTRICT  OF  MICHIGAN 
SOUTHERN  DIVISION 

I,  AntclneCte  Duda,  Gfficlal  Court  Reporter, 
do  hereby  certify  that  the  foregoing  is  «  full,  true  and 
correct  transcript  o£  the  opinion  of  the  court  in  this 
matter,  according  to  my  original  stenographic  notes. 


Official  Court  Reporter 
United  States  District  Court 
Western  District  of  Michigan 
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A.  Prior  to  the    1961   enactment  of  the  Federal  Drivers 
Act,    federal  employees  had  a  com^non  law  right 

to  recover  damages  for  personal  injuries  in  tort 
from  a  fellow  em[)loyee  even  though  both  were 
acting  within  the   course  and  scope  of  their  federal 
employment 8 

B.  In   1961,    the  Federal   Torts  Claim  Act  was  amended 
by  the  enactment  of  the   Federal  Drivers  Act  provi- 
ding tliat  no  suit  shall  be  brought  against  a  federal 
driver  for  damages  resulting  from  the  operation 

of  a  motor  vehicle  within  the   scope  of  his  govern- 
ment en"iployment  and  establishing  a  procedure  for 
substituting  the   United  States  as  defendant  in  place 
of  the  federal  driver \Y 

C.  The  purpose  of  the  Federal  Drivers  Act  was  to 
protect  the  federal  driver  by  shifting  financial 
responsibility  to  the  government.      There  was  no 
expression  of  intent  to  abrogate  the  judicial   remedy 
of  injured  federal  employees  who  received  w(-)rk- 

men's  compensation .        IZ 

D.  The  instant  a[:>peal  presents  an  issue  of  statutory 
construction  and  interpretation  of  Federal  Drivers 

Act 15 

E.  The  construction  and  interpretation  of  the  Federal 
Drivers  Act  allowing  appellant's  cause  of  action 
against  the  federal  driver  to  be  deemed  against  the 
United  States  as  a  substituted  defendant  not  only 
fulfills  tlie  purposes  of  the   statute  but  preserves 
appellant's  existing  common  law  rights  by  providing 
an  equivalent  judicial  remedy  against  the   United 

States 16 

1.        The  first  possibility   --the  federal  employee 
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can  recover  from  the  United  States   (by  nut 

applying  the   F.E.C.A.)  but  cannot   recover 

from   the  federal  driver  (by  applying  the 

Federal  Drivers  Act),    whereby  the   United 

States  is  deemed  substituted  as  defendant  in 

place  of  the  federal  driver 16 

2.  The   second  possibility   -    -   the  federal  employee 
cannot   recover  froni   the   United  States   (by 
applying  the  exclusivity  provision  of  the 
F.E.C.A.)  or  from  the  fellov/  employee  (by 
applying  the   Federal  Drivers  Act)  thereby 

totally  abolishing  his  judicial  remedy  in  tort.    .    .         Zl 

3.  The  third  possibility   -   the  federal  employee 
can  recover  from  his  fellow  employee  (by  not 
applying  the  Federal   Drivers  Act)  but  cannot 
recover  from  the  United  States  (by  applying 
the  exclusivity  provision  of  the   F.E.C.A.), 
thereby  failing  to  carry  (Jut  the  purpose  of 

the  Federal  Drivers  Act 26 

The  inescapable  conclusion  is  that  justice  and  logic 
can  only  be  served  by  adopting  the  optimal  construc- 
tion and  interpretation  of  the  Federal  Drivers  Act 
whereby  an  injured  federal  employee  can  proceed 
directly  or  indirectly  against  the   United  States  in 
place  of  the  federal  driver  imder  the  [procedure 
established  by  the  F'ederal  Drivers  Act  for  injuries 
sustained  through  the  negligent  oj^eration  of  a  motor 
vehicle 28 
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No.   2216S 
PETER  ANTHONY   NOGA,    APPELLANT 

V, 

UNITED  STATES  OF  AMERICA,    APPELLEE 


ON  APPEAL  FROM   THE  UNIIED  SI  ATES  DISTRICl    COURT  FOR 
THE  NORTHERN  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL    STATEMENT 

This  is  an  appeal  from  the  judgment  entered  in  favor  of  the 
appellee,    the  United  States  of  America,    on  August  2,    1967,    by  the  United 
States  District  Court  for  the   Northern  District  of  California,    pursuant 
to  said  Court's  order  granting  appellee's  motion  for   summary  judgment. 
The  complaint  for  damages  was  brought  by  the  plaintiff,    Peter  Anthony 
Noga,    for  personal  injuries  under  the  authority  of  the  Federal  Torts 
Claim  Act,    28  U.S.  C.    Sect  ions    1  346   (b)  and  267  I -80  (R .  1 ).      The  District 
Court' s  jurisdiction  was   invoked  under   28   U.S.C.§1346   (b)  (R.l).      On 
July  7,    1967.    the  District  Court  ordered  that  appellee's  motion  for 
summar.    judgment  be  granted  and  that  judgment  be  entered  in  favor  of 
appellee  (R.    96-99).      Appellant  filed  a  timely  notice  for  appeal  on 
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August  7,    1967.      The  Covirt's  jurisdiction  accordingly   rests  upon  ^8 
U.  S.  C.§ 1291. 

SIATEMENT  OF  THE   CASE 

On  August   24,    1964.    appellant,    a  forestry  aid  for  the   United 
States  Government,    sustained  severe  personal  injuries   in  an  automohile 
collision   rendering  him  a  quadriplegic-  while  an  occupant   in  an  automobile 
operated  by  Dennis   Bruce,    a  fellow  employee,    in   the  course  and  scope  of 
their  employment  with  the    United  States   (R.     1-3,22). 

A  complaint   seeking  general  damages   in  the   suin  of  $1  ,  000,  000.  00, 
medical  expenses,    and  loss  of  earning  power  was  filed  on  August  22,    1966 
by  appellant  against  the  United  States  (R.  1-3).      Appellant  alleged  that  the 
injury  was  caused  by  Dennis   Bruce   in  the  operation  of  his  motor   vehicle 
in  the  course  and  scope  of  his  employment.      1  he  complaint  contains 
allegations  of  negligence  and  wilfvil  misconduct   (R  .    1-3). 

On  August  24,    1966,    the   Bureau  of  Employees  Compensation 
entered  its  determination  that  plaintiff  was  entitled  to  compensation 
under  the  Federal  Employees  Compensation  Act  (5  U.  S.  C.§§751 -802) 
upon  a  finding  that  the   injuries  were   incurred  by  plaintiff  in  the  performance 
of  his  duties  as  a  forestry  aid  for  the   United  States  of  America  (R.    1  1  ,  23). 

United  States  filed  a  motion  for  summary  judgment  on  December 
22,    1966  on  the  grounds   that  plaintiff's  only  remedy  against  the   United 
States   is   under  the  Federal  Employees  Compensation  Act   (R.  10-12). 
Said  motion  was  granted  by  the  District  Court  on  July  7,    1967   (R,   96-99). 
This  appeal  follows  (R.  101). 

SPECIFICATION  OF  ERROR 
The  granting  of  motion  for  summary  judgment  on  the  grounds 


that  appellant   is  precluded  from   recovery  ayaitist   the   United  States 
because  of  the  exclusive   remedy  provisioti  of  the   Federal  Employees 
Compensation  Act  (    >   U.S.  C.    §7'^7b)  is  error.    A  federal  employee  can 
recover   in  tort  aL^ainst   the   United  States  for   injury  sustained  as  a  result 
of  the  nej^litient  operation  of  a  motor  vehicle  by  a  fellow  federal  employee 
in  the   course  and  scope  of  their  employment  pursuant  to  the  dictates  of 
the   Federal  Drivers  Act. 

SUMMARY  OF  ARGUMENT 

Prior  to  the  enactment  of  the    Federal  Drivers  Act,    amiendin^ 
the  Federal   lorts   Claim  Act   in   1961,    the   Federal  Employees   Compensa- 
tion Act,    S  U.  S.  C.    §§  751-802,    was  the  exclusive   remedy  against  the 
United  States  by  civilian  employees  for  personal  injuries   sustained  in 
the  performance  of  their  duties.      See5U.S.C.§7S7(b).      Before    1961, 
such  employees  clearly  had  a  common  law  right  to  recover  against  their 
fellow  employees   in  tort,    even  though  both  were  acting  within  the  course 
and  scope  of  their  employment  for  the   United  States.      Allman  v.    Hanley, 
302  F.    2d   S99  (  'th  Cir.    1962)  and  Marion  v.    United  States.    214  F.    Supp. 
320  (Md,    19d3). 

In   19bl,    the   Federal  Dri\ers  Act  was  enacted  by  Congress 
providing  that'suit  against  the   Unitec'   States   shall  be   the  exclusive   remedy 
for   injuries   resulting  from  the  operation  of  a  motor  vehicle  by  a 
government  employee  within  the  course  and  scope  of  his  employment. 
The    1  9o  1    enactment  estal^lishes  a  procedure  for  substituting  the  United 
States  as  a  defendant   in  place  of  the  government  dri\er.      The   clear 
intent  of  Congress  in  enacting  the   Federal  Drivers  Act   is   to  protect 
the   federal  driver  from  financial  disaster  by  shifting   the  financial 


responsibility  from  the  driver  to  the  federal  government  while  not 
depriving  injured  persons  of  their  judicial  remedies  for  the   injuries. 
Congress  did  not  at  any  time  express  any  intent  to   repeal   the  common 
law  right  of  an  injured  federal  employee  who  has   received  compensation 
under  tlie  F.E,C.A.cf  his  judicial   remedy  against  his  fellc^w  employee  for 
the  operation  of  the  motor  vehicle.      Historically,    the   Federal  Courts 
do  not  abrogate  common  law  rights  unless  expressly  directed  to  do  so 
by  Congress.      See  Marion  v.    United  States,    supra,    and  Allman  v.    Hanley, 
supra. 

The  optimum   interpretation  and  construction  of  the   statutory 
provisions   in  question  is  one  thai   accomplishes  the  ends  of  Congress 
in  enacting  the   Federal  Drivers  Act  while  at  the   same  time  preserving 
the  judicial  remedy  in  tort  of  the   injured  federal  employee.      The  only 
way  that  this  can  be  accomplished   is   to  allow  the   injured  federal  employee 
to  proceed  against  the  United  States  as  a  technical  defendant   substituted 
in  place  of  the   negligent  federal  driver. 

Such  an   interoretat  ion   not   only   carries   out   the   purpose  of 
the   Federal  Drivers  Act   in  protecting  federal  employees  but  avoids   the 
unjust  and   inequitable   result  of  denying   recovery  solely  upon  the  ground 
that  the   injured   party   is  an  employee  of  the   United  States.      Such  an 
interpretation  avoids  the   illogical  denial  of  a  judicial   recovery  based 
solely  upon  the  fortuitous  fact  that  the   injury  was  a  result  of  a   vehicular 
accident  rather  than  a  non- vehicular  accident.      1  he   reversal  of  the 
judgment  of  the  Court   below  follows   the   recent  Supreme   Court  decisions 
of  Jackson  v.    Lykes  Steamship  Co.       ^86  U.S.    731,    IBL.ed.    2d  488, 
87S.Ct.     1419  (19b7)  and  Reed  v.    Steamship  Yaka,    373  U.S.    410,    lOL.ed. 
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2d  448,    83  S.Ct.     1349  (19^3)  whe  re   recovery  was  permitted  for  a   tradi- 
tional common  law  remedy  by  refusing  to  apply  a  federal  statute 
establishing  compensation  benefits  as   the  exclusive  remedy  against  the 
employer.      Further   support   is  found  in  Richmond  Screw  Anchor  Co.    v. 
United  States  ,    27^  U.S.    331,    72L.ed.    303,    48  S.Ct.    194(1928) 
compelling  recovery  under  analogous  circumstances   so  as  to  avoid  an 
unconstitutional  construction  of  federal   statutes. 

APPLICABLE  STAIUIORY   PROVISIONS 
1.       28  U.S.C.    §2679,    as  amended  in   1961    (hereinafter   referred 
to  as  the   Federal   Drivers  Act)  at  the   time  of  the  accident  provided: 
"(b)       The  remedy  by  suit  against  the  United  States  as 
provided  by  section   1346   (b)  of  this  title  for  damage  to 
property  or  for  personal  injury,    including  death,    resulting 
fromthe  operation  by  any  employee  of  the  Government  of 
any  motor  vehicle  while  acting  within  the  scope  of  his  office 
or  employment,    shall  hereafter  be  exclusive  of  any  other 
civil  action  or  proceeding  by  reason  of  the  same  subject 
matter  against  the  employee  or  his  estate  whose  act  or 
oniission  gave  rise  to  the  clain). 

"(c)     The  Attorney  General  shall  defend  any  civil  action 
or  proceeding  brought  in  any  court  against  any  employee  of 
the  GoverniTient  or  his  estate  for  any  such  damage  or 
injury.      The  3n->ployee  against  whom   such  civil  action  or 
proceeding  is  brought  shall  deliver  within  such  time  after 
date  of  service  or  know^ledge  of  service  as  determined  by 
the  Attorney  General,    all  process   served  upon  him  or  an 
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"attested  true   copy   thereof  to  his   immediate   superior  or 
to  whomever  was  designated  by  the  head  of  his  department 
to  receive  such  papers  and  such  person   shall  promptly 
furnish  copies  of  the  pleadings  and  process   therein  to  the 
United  States  attorney  for  the  district  embracing  the  place 
wherein  the  proceeding  is   brought,    to  the  Attorney  General, 
and  to  the  head  of  his  employing  Federal  agency. 

"(d)      Upon  a  certification  by  the  Attorney  General  that  the 
defendant  employee  was  acting  within  the  scope  of  his 
employinent  at  the  time  of  the  incident  out  of  which  the  suit 
arose,    any  such  civil  action  or   proceeding  coinmenced  in 
a  State  court  shall    be  removed  without  bond  at  any  time 
before  trial  by  the  Attorney  General  to  the  district  court  of 
the  United  States  for  the  district  and  division  embracing 
the  place  wherein  it  is   pending  and  the  proceedings  deemed 
a  tort  action  brought  against  the  United  States   under  the 
provisions   of  this  title  and  all  references  thereto.      Should  a 
United  States  district  court  determine  on  a  hearing  on  a 
motion  to  remand  held  before  a  trial  on  the  merits   that  the 
case   so  removed  is   one   in  which  a  remedy  by  suit  within  the 
meaning  of  subsection  (b)  of  this   section  is   not  available  against 
the   United  States,    the  case  shall  be   remanded  to  the  State  court. 

"(e)      The  Attorney  General  may  compromise  or  settle 
any  claim  asserted  in  such  civil  action  or  proceeding  in  the 
manner  provided  in  section  Z677,    and  with  the  same  effect. 
June  25,    1948,    c.    646,    62  Stat.    984;  Sept.    21,    1961,    Pub.    L. 
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87-258,    §1,  75  Stat.    539.  " 

2.        5  U.S.C.     §757  (b)  at  the  time  of  the   instant  accident  provided 

I 
as  follows : 

"The  liability  of  the   United  States  or  any  of  its   instru- 
mentalities under  this  act  or  any  extension  thereof  with 
respect  to  the   injury  or  death  of  an  employee  shall  be 
exclusive,    and  in  place,    of  all  other  liability  of  the 
United  States  or   such  instrumentality  to  the  employee, 
his  legal  representative,    spouse,    dependents,    next  of 
kin,    and  anyone  otherwise   entitled  to  recover  damages 
from  the  United  States  or   such  instrumentality,    on 
account  of  such  injury  or  death,    in  any  direct  judicial 
proceeding   in  a  civil  action  or  in  admiralty,    or  by 
proceedings,    whether  administrative  or  judicial,    under 
any  other  workmen's  compensation  law  or  under  any 
federal  tort  liability  statute:   provided,    however  that 
this   section  does   not  apply  to  a  master  or  a  nnember 
of  the  crew  of  any  vessel.  " 


5  U.  S.  C.    §757  (b)  is   now  contained  in  the  Federal  Compensation 
Act  as  5  U,  S.  C.    §81  16  (c).      The  change  was  part  of  the  recodi- 
fication of  Title  5  of  the  U .  S.  C,     See  Publ.    89-554,    80  Stat.    378, 
September   6,    1966. 


87-258,    §1,  75  Stat.    539.  " 

2.        5  U.S.  C.     §757  (b)  at  the  tinie  of  the   instant  accident  provided 

1 
as  follows  : 

"The  liability  of  the  United  States  or  any  of  its   instru- 
mentalities under  this  act  or  any  extension  thereof  with 
respect  to  the   injury  or  death  of  an  employee  shall  be 
exclusive,    and  in  place,    of  all  other  liability  of  the 
United  States  or   such  instrumentality  to  the  employee, 
his  legal  representative,    spouse,    dependents,    next  of 
kin,    and  anyone  otherwise   entitled  to  recover  damages 
from  the  United  States  or   such  instrumentality,    on 
account  of  such  injury  or  death,    in  any  direct  judicial 
proceeding   in  a  civil  action  or  in  admiralty,    or  by 
proceedings,    whether  administrative  or  judicial,    under 
any  other  workmen's  compensation  law  or  under  any 
federal  tort  liability  statute:   provided,    however  that 
this   section  does   not  apply  to  a  master  or  a  inember 
of  the  crew  of  any  vessel.  " 


1.  5   U.S.C.     §757  (b)  is   now  contained  in  the  Federal  Compensation 

Act  as  5  U.  S.  C.    §81  16  (c).      The  change  was  part  of  the  recodi- 
fication of  Title  5  of  the  U .  S.  C,     See  Publ.    89-554,    80  Stat.    378, 
Septeniber   6,    1966. 


ARGUMENT 

A.      PRIOR  TO  THE   1961  ENACTMENT  OF  THE  FEDERAL 
DRIVERS  ACT,    FEDERAL  EMPLOYEES  HAD  A  COMMON  LAW  RIGHT 
TO  RECOVER  DAMAGES  FOR  PERSONAL  INJURIES  IN  TORT  FROM  A 
FELLOW  EMPLOYEE  EVEN  THOUGH  BOTH  WERE  ACTING  WITHIN  THE 
COURSE  AND  SCOPE  OF  THEIR  FEDERAL  EMPLOYMENT. 

Civilian  employees  of  the  federal  government  are  entitled  to 
compensation  benefits  under  the  Federal  Employees  Compensation  Act 
for  disability  or  death  of  an  employee  resulting  from  personal  injuries 
sustained  while  in  the  performance  of  his  federal  duties.      5  U.S.  C,§810Z 
(formerly  5  U.S,C.§751).     As  originally  enacted  in  1916, the  F,E,C.A, 
did  not  contain  any  language  specifying  it  to  be  the  federal  employees' 
exclusive  remedy  against  the  United  States.      Of  course,    such  language 
was  unnecessary  at  that  time  because  there  was  no  other  remedy 
available,    as  the  United  States  was  fully  protected  by  the  doctrine  of 
sovereign  immunity.      The  exclusive  remedy  provision  was  enacted  in 
1949  as  a  result  of  the  development  of  the  election  of  reinedies  doctrine 
in  earlier  cases  under  the  Federal  Torts  Claimi  Act.     See  Dahn  v.    Davis, 
258  U.S.    421,    66  L.  ed  696,    42  S.  Ct.    320  (1919),    United  States  v.    Marine, 
155  F.    2d  456  (4th  Cir.    1946),    Johnson  v.    United  States,    186  F.    2d  120 
(4th  Cir.    1950),    Parr  v.    United  States,    172  F,    2d  462  (10th  Cir.    1949), 
Cannon  v.    United  States,    188  F.    2d  444  (9th  Cir.    1951),    Ocasio  v. 
United  States,     99  F.    Supp.    601    (D.  P.  R.    1951),    Brown  &c  Root  v.    United 
States,    92  F.    Supp.    257  (S.  O.    Tex.    1950).      The  election  of  remedies 
doctrine  w^as  aptly  stated  in  Parr  v.    United  States,    supra,    at  pages 
463-464: 


"When  the   Federal   lorts   Claim  Act  became  effective, 
[the  employee-claimantj  had  two  reinedies,    each  for  the 
same  wrong,    and  both  against  the   United  States.      One  was 
under  the  Employees  Compensation  Act,    and  the  other  was 
under  the   Torts  Claim  Act.      He  then  had  the  opticjn  to  select 
either   remedy  and  follow  it  through.      But  he   could  not 
invoke  both.      Effectively  invoking  constituted  an  election 
which  would  preclude  resort  to  the  other." 

If  an  employee  elected  not  to  proceed  for  compensation,    suit 
would  lie  under  the  Federal  Torts  Claim  Act.      Cannon  v.    United  States, 
supra. 

In   1949  Congress  added  a  section  to  the  F.E.C^A,    expressly 
providing  that  the  compensation  remedy  shall  be  the  exclusive  remedy 
against  the   United  States  for  injuries   sustained  by  federal  employees 
in  the  performance  of  their  duties.      See  63  Stat.    861,    5  U,  S,  C.    §757  (b) 
(now  5  U.S.  Ct    §8116  (c)  ).      Apparently  the  exclusivity      provision  was 
a  clarifying  amendmient  to  the  F.E.C.A.      See  Johansen  v.    United  States, 
343  U.S.    427,    9b   L.  ed.    1051,    72  S.  Ct.  849  (1952)  and  Patterson  v. 
United  States,    359  U.S.    495  3  L.  ed.  2d  971,    79  S.  Ct.    838  (1959). 

Significantly,    it  must  be  noted  that  while  the  F«E.C«A,    is  to  be 
the  exclusive  liability  of  the  United  States,    it  is  conspicuously  silent  as 
to  the  liability  of  the  fellow  federal  employees  who  tortiously  caused  the 
injury.      Thus,    the  courts  have  held  that  federal  eniployees  who  had 
received  compensation  under  the  FoE.C.A,    retain  their  coinmon  law 
right  to  sue  their  fellow  employee  who  negligently  or  tortiously  caused 
the  injury,    even  though  the  injured  employee  w^as  not  able  to  proceed 
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against  the   United  States  under  the   P'ederal  Torts  Claim  Act.      The 
leading  case  is  Allman  v.    Hanley,  iOZ  F.    Zd   559  (5th  Cir.    196Z),    where 
a  civilian  employee  of  the   United  States   instituted  an  action  against  the 
medical  officers  of  the   United  Slates  Air  Force  and  a  civilian  doctor 
employed  by  the  air  force  for  injuries   sustained  as  a  result  of  negligent 
surgery.      The  Circuit  Court  of  Appeals  held  that  the  F,E,C,A,    did  not 
abrogate  the  coinmon  law  right  of  the  employee  to  sue  his  negligent  fellow 
employees.      The  court,    relying  on  State  court  cases,    pointed  out  at 
pages   563- 564j 

"...      at    common  law  servants  mutually  owed  to 
each  other  the  duty  of  exercising  ordinary  care   in  the 
performance  of  services  and  that  they  are  liable  for 
failures  in  that  respect   resultitu:  in  injury  to  a  fellow 
employee.      Most  courts  which  have  held  the  comtTion 
law  rule  abrogated  by  worKinen's  compensation  acts 
have  done  so  on  the  basis  of  the  wording  of  the  particular 
statute  in  question.  "     (Emphasis  added) 

The  court,    noting  that  the  F.E.C.A,    had  no  such  wording, 
continued  at  page   564: 

"It  would  have  been  a  simple  matter  for  Congress  to 
have  placed  the  restrictive  language  in  the  statute  here 
under  examination  if  it  had  so  intended.  "     (Emphasis  added) 
Another  noteworthy  case  upholding  the  right  a  federal  employee 
to  sue  his  fellow  employee  is  Marion  v.    United  States,    214  F.Supp.    3Z0 
(D.    Md.    1963),    which  involved  a  cause  of  action  arising  before  tlie    1961 
enactment  of  the  Federal  Drivers  Act.      In  Marion,    the   injured    federal 
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employee  brought  an  action  against  the   United  States  anrl  his  co-employee 
for  injuries   sustained  as  a   result  of  the  negligence  of  the  co-employee 
in  the  Ofjeration  ui  a  motorcycle  in  the   course  and  scope  of  his  employ- 
ment as  an  air  policeman.      Summary  judgment  was  granted  as  to  the 
United  States  because  of  the  exclusiveness  of  the  F.E.C.A.    remedy  but 
denied  as  to  the  co-employee.      The  court  stated  that  the  |)olicy  problem 
as  to  whether  or  not  the  F.E.C.A,    should  deprive  a  federal  employee  of 
his   right  to  sue  feilww  employees   is   left  to  Congress  to  resolve   rather  than 
the  courts.      The   court  shall  not  abrogate  the  common  law  right  to  sue  a 
fellow  ernployee  tor  his   tort  where  Ctnigress  has  been  silent  on  the   subject. 

It  iTiUSt  be   stressed  that  Congress  has  to  date  continued  to  remain 
silent  and  has  not  added  any  legislation  to  the  federal  compensation 
statutes  abrogating  the  common  law  remedy  against  fellow  employees. 

Clearly,    if  the  instant  accident  occurred  prior  to  the    1961 
enactment  of  tiie  Federal  Drivers  Act,    the  plaintiff,    Peter  Noga,    would 
have  had  his  common  law  remedy  in  tort  against  his  fellow  en^ployee, 
Dennis   Bruce. 

B.     IN   1961,    THE  FEDERAL  TORTS  CLAIM  ACT  WAS  AMENDED 
BY   THE  ENACTMENT  OF  THE   FEDERAL  DRIVERS  ACT  PROVIDING 
THAT  NO  SUIT  SHALL  BE   BROUGHT  AGAINST  A  FEDERAL  DRIVER 
FOR  DAMAGES  RESULTING  FROM  THE  OPERATION  OF  A  MOTOR 
VEHICLE  WITHIN  THE  SCOPE  OF  HIS  GOVERNMENT  EMPLOYMENT 
AND  ESTABLISHING  A  PROCEDURE   FOR  SUBSTITUTING   THE  UNITED 
STATES  AS  DEFENDANT  IN  PLACE  OF  THE  FEDERAL  DRIVER. 

Tne  Federal   Torts   Claim   Act,    enacted  by  Congress   in   1946. 
provided  a  judicial  remedy  for  the  first  time  against  the   United  States 
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for  persons  who  suffered  injury  as  a  result  of  the   nef^li^enc:e  or  miscon- 
duct of  the  en-iph:)yees  of  the   United  Stales.     See  60  Stat.    H4Z.     With  the 
enactment  of  the   Federal  Torts  Claim  Act,    an  injured  [person  could  n(jw 
proceed  against  the   United  States  as  well  as  the  negligent  federal  employee 
where  the  employee  was  acting  within  the   scope  of  his  employment. 
See  Larson  v.    Domestic  &  Foreign  Corp.,    337   U.S.  682,    93  L.ed.    16Z8, 
69  S.  Ct.    14S7  (1949),    holding  that  federal  employees  are  personally 
liable  for  their  tortious  conduct. 

In   1961,    Congress  enacted  the   "Federal  Drivers  Act"   so  as  to 
provide  that  no  suit  shall  lie  against  a  federal  driver  for  damages 
resulting  from  his  operation  of  a  motor  vehicle  within  the   scope  of  his 
employment.      75  Stat.    539,    28   U.  S.  C.    §  §  2679  (b)- (e). 

Federal  Drivers  Act  provides  that  remedy  by   suit  against  the 
United  States   shall  be  the  exclusive  action  for  injury  resulting  from  the 
operation  of  a  motor  vehicle   l^y  the  federal  eiTiplcjyee  within  the   scope 
of  his  employmient.    28  U.S.  C.    §2679  (b).      Where  the   suit  is  filed  against 
the  federal  driver,    the  Attorney  General  is  required  to  defend  the  civil 
action  and,    where  necessary,    remove  the   suit  to  the  federal  courts. 
28  U.S.  C.    §§2679  (c)-(d).      The  action  against  the  federal   driver  is 
deemed  to  be  a  suit  against  the   United  States  and  the   United  States  must 
be   substituted  as  defendant  in  place  of  its  driver.      Litinski  v.    Partko, 
237   F.    Supp.    688   (D.C.Pa.    1965);  Eastman  v.    United  States,    257  F.Supp. 
315. 

C.      THE  PURPOSE  OF  THE  FEDERAL  DRIVERS  ACT  WAS  TO 
PROTECT  THE   FEDERAL  DRIVER  BY  SHIFTING  FINANCIAL 
RESPONSIBILITY   TO  THE  GOVERNMENT.      THERE  WAS  NO  EXPRESION 
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OF  INTENT  TO  ABROCiATE   THE  JUDICIAL  REMEDY  OF  INJURED 
FEDERAL  EMPLOYEES  WHO  RECEIVED  WORKMEN'S  COMPENSATION. 

The  purpose  of  the   Federal  Drivers  Act  is   stated  in  the  Senate 
Report  No.    736,    87th  Congress,    1st  Sess.    (1961)  at  pajje   1: 

"The  purpose  of  the   Bill,    as  amended,    is  to  provide 
a  method  for   the  assumption  by  the  Federal  Government 
of  responsibility  for  claims  for  damages  against  its 
employees  arising  from  the  operati(jn  by  them  of  motor 
vehicles  in  the   scope  of  their  government  employment." 

Clearly,    Congress  intended  the  legislation  for  the  [protection  of 
its  employees.      The  United  States  was  to  assume  financial  responsibility 
arising  out  of  the  operation  of  motor  vehicles  in  the   scope  of  government 
employment  and  thus    relieve  its  drivers  from  hazards  of  personal 
liability  stemming  fromi  driving  motor  vehicles  in  the  course  of  official 
duty.     See  S.    Rep.    No.    736,    87th  Con.    1st  Sess.    (1961);  H.    Rep.    No.    297 
87th  Con.    1st  Sess.    (1961);   1961    U.  S.  C.    Con.    and  Adm.    News   2784-2797. 
The  legislative  history  and  background  of  the  Federal  Drivers  Act  does 
not  indicate  any  intent  on  the  part  of  Congress  to  deprive  injured  persons, 
including  federal  employees,    of  any  judicial  remedy.     In  fact  ,    the  act 
itself  expresses  a  clear  intent  to  provide  a  substitute  remedy.     See 
Perez  v.    United  States,    218  F.    Supp.    571   (S.  D.    N.    Y.    1963). 

The   Federal  Drivers  Act,    as  passed  by  Congress,    represented 
a  practical  and  logical  way  of  meeting  the  problem  of  accomplishing 
the  purpose  of  shifting  the  financial  responsibility  from  the  federal 
driver  to  the   United  States.      Two  other  proposals  were  before  Congress 
but  were  rejected  because  of  the  opinion  that  the  Federal   Drivers  Act 
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offered  greater  simplicity  in  the  adininistration  with  far  less  expense 

to  the  government  than  the  other  pro|josals.      The  two  other  proposals 

considered  by  Congress  were:  (1)     indemnification  of  the  employee  driver 

by  the  government,    or  (2)  insurance  covering  employees  obtained  at  the 

government's  expense.      Both  proposals  were  looked  upon  with  disfavor 

for  similar  reasons.      The  pro{)osal  calling  for  indemnification  by  providing 

for  payment  by  the  government  of  any  judgment  rendered  against  an 

employee  driver  presented  the  likelihood  of  considerable  difficulties 

in  administration  and  heavy  expense  to  the  government  and  would  permit 

jury  trial.      The  other  proposal  providing  for  the  [procurement  of 

liability  insurance  was  believed  to  entail  substantial  and  needless  expense 

to  the  government.     See  S.    Rep.    No.    736,    87th  Con.    1st  Sess.    (1961); 

H.    Rep.    No.    297  87th  Con.    1st  Sess.    (1961);  1961  U.S.C.Con.   and  Adm. 

News  2784-2797. 

Significantly,    the  only  purpose  of  Congress  as  to  the  rejected 
proposals  as  well  as  the  legislation  enacted  was  to  provide  for  the 
shifting  of  financial  responsibility  from  the  employee  driver  to  the 
federal  government.      The  means  adopted  (the  Federal  Drivers  Act)  to 
accomplish  this  purpose  was  selected  over  the  rejected  proposals 
merely  because  of  efficiency  and  expense  considerations.      Certainly, 
if  Congress  enacted  either  of  the  alternative  proposals  there  could  be 
no  doubt  that  appellant,    Peter  Noga,    would  still  have  his  judicial  remedy, 
even  though  he  received  compensation  under  the  F.E.C.A.    and  that  a 
judgment  against  Dennis  Bruce  would  be  satisfied  by  the  government 
or  by  insurance.      Nowhere  does  Congress  consider  the  effect  of  the 
statute  as  applied  to  a  federal  employee  who  has  received  F.E.C.A. 

■ — — — _ 1 
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benefits.      The  legislative  history  and  background  as  well  as  the  enacted 
legislation  does  not  indicate  any  purpose  or  intent  of  depriving  any  one 
of  his  tort  remedy  including  injured  federal  employees  and  should  not 
be  construed  in  such  a  manner. 

D.      THE  INSTANT  APPEAL  PRESENTS  AN  ISSUE  OF  SIATUTORY 
CONSTRUCTION  AND  INTERPRETATION  OF  FEDERAL  DRIVERS  ACT, 

A  federal  employee  whose  injuries  arise  out  of  a  fellow- 
employee's  negligent  operation  of  a  motor  vehicle  within  the  scope  of 
their  employment  can  either  maintain  an  action  against  the  negligent 
federal  driver,    whereby  the  Attorney  General  would  be   required  under 
the    Federal  Drivers  Act  to  substitute  the  United  States  as  defendant  or 
maintain  an  action  directly  against  the  United  States.      The  only  contention 
by  the  appellee  in  opposition  to  the  above  is  based  upon  the  exclusivity 
provision  of  the  F.E.C.A,      Thus,    an  issue  of  statutory  interpretation 
ai:d  construction  is  raised.     As  far  as  can  be  determined,    this  Court  is 
the  first  appellate  court  asked  to  consider  the  question.      Various  results 
have  been  reached  by  the  District  Courts  which  have  considered  the 
question.      See  Gilliam  v.    United  States,  ^64  F.    Supp.    7   (E.D.    Ky.    1967), 
Beechnut  v.    United  States,    Z64  F.    Supp.    926  (D.    Mont.    1967),    Noga  v. 
United  States,    Z72  F.    Supp.    51   (N.  D.  Cal.    1967)(The  District  Court's 
opinion  of  the   instant  case)  and  the  unpublished  opinions  incorporated  as 
part  of  the  record  herein  at  pages   59-71. 

Three  possible  constructions  of  the  statutes  in  issue  exist: 
(1)     The  federal  employee  can  recover  from  the  United  States  (by  not 
applying  the  F.E.C.A.)  but  cannot  recover  from  the  federal  driver 
(by  applying  the  Federal  Drivers  Act),    whereby  the   United  States  is 
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deemed  suljstituted  as  defendant  in  place  oi  the  Federal  driver.    (Z)     Tlie 
federal  einployee  cannot   recover   from   the  United  States   (by  applying  the 
exclusivity  provision  of  the  F.  E,  C.  A.  )  nor  from  the  fellow   emph^yee 
(by  applying  the  Federal  Drivers   Act),    thereby  totally     abolishing  his 
judicial  remedy  in  tort,      (3)     The  federal  einployee  can  recover  fr(jm  his 
fellow  employee  (by  not  applying  the  Federal  Drivers  Act)  but  cannot 
recover  from  the  United  States  (by  applying  the  exclusivity  provision  of 
the  F.E.C.A,  ),    thereby    failing  to  carry  out  the   purpose  of  the  Federal 
Drivers  Act. 

The  optimal  construction   and  interpretation  must  be  the  one  that 
carries  out  the  purpose  of  the  Federal  Drivers  Act  in  protecting  federal 
employees  while  at  the  same  time  preserving  the  judicial  recovery  in  tort 
of  the  appellant.      Only  the  first  construction  accomplishes  this.      The 
latter  two,    as  advocated  by  the  appellee,    fall   short  of  the  mark  and  should 
be  rejected, 

E.    THE  CONSTRUCTION  AND  INTERPRETATION  OF  THE 
FEDERAL  DRIVERS  ACT  ALLOWING  APPELLANT'S  CAUSE  OF  ACTION 
AGAINST  THE  FEDERAL  DRIVER  TO  BE  DEEMED  AGAINST  THE 
,9    ;  UNITED  STATES  AS  A  SUBSTITUTED  DEFENDANT  NOT  ONLY  FULFILLS 
10    I  THE  PURPOSES  OF  THE  STATUTE  BUT  PRESERVES  APPELLANT'S 
EXISTING  COMMON   LAW  RIGHTS  BY   PROVIDING  AN   EQUIVALENT 
JUDICIAL  REMEDY  AGAINST  THE  UNITED  STATES. 

1 .      The  first  possibility   --  the  federal  employee  can  recover  from 
the  United  States   (by   not  applying  the  F,E.  C,  A.  )  but  cannot  recover      from 


the  federal  driver   (by  applying  the  Federal  Drivers  Act),    whereby  the  Unite 


States  is  deemed  substituted  as  defendant  in  place  of  the  federal  driver. 
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In  the  instant  action,    the   United  States  is  but  a  technical  defendant 
in  place  of  its  federal  driver,    Dennis   liruce,    pursuant  to  the  dictates 
of  the  Federal   Drivers  Act.     Appellant's  right  to  maintain  the  action 
is  supported  by  analytical  reasoning,    congressional  intent,    and  the 
decisional  law  of  the  Supreme  Court  of  the   United  States. 

The  congressional  intent  has  been  fully  discussed  heretofore. 
See  supra  at  pages   11-14.     It  will  suffice  to  state  here  that  Congress' 
only  purpose  in  enacting  the  Federal  Drivers  Act  was  to  protect  federal 
employees  by  shifting  the  financial  responsibility  to  the   United  States 
for  injuries  sustained  through  the  culpability  of  federal  drivers.      Congress 
has  not  expressed  any  intent  to  deprive  any  injured  person  completely 
of  his  judicial  remedy  for  his  injuries.      It  v/ould  be  inconsistent  with 
logic  to  interpret  Federal  Drivers  Act,    clearly  enacted  for  the  benefit 
of  federal  employees,    as  depriving  federal  employees  of  their  existing 
rights  for  full  judicial  recovery  where  their  injury  w^as  caused  through 
the  negligence  of  a  fellow  employee.     It  cannot  be  disputed  that  the 
purpose  of  the  Federal  Drivers  Act  is  fully  accomplished  by  permitting 
appellant  to  proceed  against  the  United  States  in  place  of  Dennis  Bruce. 

Further,    such  an  interpretation  of  the  statute  avoids  violating 
the  long-standing  judicial  rule  of  construction  whereby  the  courts  shall 
not  abrogate  common  law  rights  w^here  Congress  is  silent  on  the  subject. 
See  Allman  v.    Hanley,    30Z  F.    2d  559  (I962)and  Marion  v.    United  States, 
214  F.    Supp.    320  {I9b3).    The  F.    E.    C.    A.    does  not  contain  any  language 
abrogating  the  common  law  cause  of  action  in  tort  by  one  employee 
against  a  fellow  employee  for  the  latter' s  negligence.     If  Congress  had 
intended  to  do  so,    it  would  have  been  a  simple  matter  to  place  such 
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restrictive   latij^uage   in  the   F.  E.  C.  A.    at  the  time  of  tlie   eiiactnitMit  of 
the  Federal   Drivers  Act. 

There   is  ample  decisional   law   permitting  judicial   recovery  against 
an  employer  where  Congress   has   enacted  a   system   of  compensation  as 
the   expressed   exclusive   remedy  against  the   employer.      In  Jackson  v. 
Lykes  Steamship  Co.  ,    386  U.S.    731,    1  8   L.ed.Zd  488,  87  S.    Ct.    1419 
(1967),    the  Supreme  Court  held  that  an  action  for  the  wrongful  deatli   of 
a  longshoreman  alleging   negligence  and  unseaworthiness   against  the 
shipowner  einployer  was   not  precluded  by    §5  of  the  Federal   Longshoremens 
and  Harbors  Workers  Compensation  Act  (33  U.S.C.     §905)  which  provides 
that  coinpensation   benefits   to  longshoremen  under  that  act   "shall   be 
exclusive  and  in  place  of  all  oth(?r  liability  of  such  employer  to  the 
employee   ..."     In  that  case,    the  longshoreman  inhaled  noxious   gasses 
and  died  while  working  on  his   employer's   vessel  on  navigable  waters. 
The  trial  court  dismissed  the  suit  on  the  grounds  that  the  exclusive 
remedy    provision  of  the  longshoremen's  act  barred  an  action  against 
the  shipowner  employer.      The  Supreme  Court  granted  certioriari, 
reversed  the  judgment,    and  remanded  the  case  for  further  proceeding. 
The  court's  decision,    following  its  earlier  opinion   in  Reed  v. Steamship 
Yaka,373  U.  S.    410.    1  0  L.    ed  2d  448,    83  S.    Ct,  1  359  ( 1  963)  was  founded 
upon  the  basic  unfairness  of  having  recovery  dept.'ud  upon  the  fortuitous 
circumstances   of  how  a  longshoreman  was   employed.      The  court  stated 
as   18  L.    ed  2d  at  page  491: 

"...    Yaka  also  stressed  the  fact  that  the  traditional 
humanitariam  reinedy  for  unseaworthiness  was   not  to  be 
destroyed  by  the  kind  of  employment  contract  that  a 
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"shipowner  made  with  the  people  who  worked  on  it. 

"In  this  case  as  in  Yaka,    the  fact  that  the   longshoreman 
was  hired  directly  by  the  owner  instead  of  by  the  independent 
stevedore  company  makes  no  difference  as  to  the  liability  of 
the  ship  or  its  owner.     In  the  final  analysis  the  contention 
here  against  recovery  as  in  Yaka  is  that  the  longshoreman 
who  is  employed  to  work  on  a  ship  by  an  independent  stevedore 
company  instead  of  the  shipowner  can  recover  for  the  unsea- 
worthiness of  the  vessel,    but  a  longshoreman  hired  by  the 
same  shipowner  to  do  exactly  the  same  kind  of  work  on  an 
unseaworthy  ship  cannot  recover.     We  reject  this  contention 
as  we  did  before.     We  cannot  accept  such  a  construction  of 
the  Longshoremen's  Act--an  Act  designed  to  provide  equal 
justice  to  every  longshoreman  similarly  situated.     We  cannot 
hold  that  Congress  intended  any  such  incongruous,    absurd, 
and  unjust  result  in  passing  this  congressional  Act." 
(Emphasis  added) 

The  same  result  was  reached  earlier  in  Reed  v.    Steamship  Yaka, 
373  U.S.    410,    10  L.  ed.  2d  448,    83  S.  Ct.    1  349  (1963),    which  involved  a 
libel  in  rem  filed  by  a  longshoreman  to  recover  for  injuries  he  sustained 
while  engaged  in  loading  a  vessel.     In  that  case  the  shipowner  was  the 
employer  of  the  longshoreman.      The   sole  defense  was  that  the 
longshoremen's  act  provides  that  the  compensation  benefits  under  the 
act  shall  be  exclusive  and  in  place  of  all  other  liability  on  the  part  of 
the  employer.      The  court  held  that  the  exclusive  remedy  provision  of 
the  Longshoremen's   Act  does  not  bar  recovery  for  the  traditional 
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humanitarian  remedy  for  the  unseaworthiness  of  a  ship. 

It  is   significant  that  the  exclusive   remedy  provision  of  the 
Federal  Employees  Compensation  Act  is  substantially  identical  to  the 
language  of  the  Longshoremen's  Act.     Both  provide  that  the  liability 
of  the  employer  "shall  be  exclusive,    and  in  place  of,    all  other  liability 
of"  the  employer  to  the  employee.      Jackson  and  Yaka     stand  for  the 
principle  that  an  exclusive  remedy  provision  enacted  by  Congress  in  a 
compensation  legislation  must  not  be   interpreted  to  bring  about  a  harsh 
and  incongruous  result  not  in  keeping  with  the  congressional  intent  to 
provide  certain  protections  for  injured  persons.      Similarly,    in  the 
instant  case,    a  fair  and  just  result  can  only  be  achieved  by  holding  that 
appellant's  action  in  tort  against  the  United  States  is  not  precluded 
by  the  exclusive  remedy  provisions  of  Section   5  U,  S.  C.    §757   (b). 

Certainly,    it  was  not  the  intent  of  Congress  in  enacting  the 
Federal  Drivers  Act  to  provide  that  the  judicial  recovery  in  tort  by 
an  injured  federal  employee  in  the  performance  of  his  duties  shall 
depend  upon  the  kind  of  accident.      The  fact  that  the  federal  employee 
sustained  his  injuries  as  a  result  of  a  vehicular  acciaent  rather  than 
a  non- vehicular  accident  should  make  no  difference  in  his   right  to 
recover  for  the  negligence  of  a  fellow  employee  in  causing  the  injury. 
As  long  as  the  injured  federal  employee  is  entitled  to  a  judicial  recovery 
in  negligence  for  non- vehicular  injuries,    the  same  right  must  exist 
in  the  case  of  the  motor  vehicle  accident.      By  permitting  the  appellant 
to  pursue  his  judicial  remedy  by  substituting  the  United  States  as 
defendant  in  place  of  the  negligent  federal  driver,    a  harsh  and  incongruous 
result  based  solely  upon  fortuity  is  avoided. 
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An   iiijiir(.-d   federal  err»ploy(;e   must   be   permitted  the   ri^ht  to 
TTiaintain  an  action   af>ainst  the   United  States  where  the   injury  was 
caused   by   the  neglij4ent   operation  of  a  motor   vehicle;   by  a   fellow   employ(.'e 
in  the  course  and  scope   of  their   employment.      Only  then  can  the  purpose 
of  Congress   in  acting   the  Federal  Drivers   Act  be  carried  out  fully  whih 
at  the   same  time  arriving  at  a  just  and  equitable  result. 

2 .        The   second    possibility    -  -      the  federal    employee  cannot 
recover  from  the  United  States   (by  applying  the   exclusivity   provision  of 
the  F,  E,  C.  A.  )  or  from  the  fellow  employee  (by  applying  the  Federal 
Drivers  Act)thereby  totally  abolishing  his  judicial   remedy  in  tort. 

The  second  possibility  barring  recovery  from  both  the  United 
States  and  the  fellow  emj^loyee  not  only  results   in  a  harsh  and  incongruous 
interpretation  of  the  statute  in  question  but  is   in  violation  of  certain 
constitutional  guarantees  of  due  process  under  the  fifth  amendment  to 
the  Federal  Constitution  as  well  as  in  violation  of  the  historical  maxim 
that  courts  do  not  abrogate  common  law   rights  where  Congress   remains 
s  ilent. 

A  spurious  argument  might  be  urged  that  the  second  possibility 
fulfills  the  purpose  of  the  Federal  Drivers  Act  as   it  relieves  the  federal 
driver  from  fitiancial  responsibility.    But  such  an  argument  ignores  the 
congressional  intent  that  the  United  States  was  to  assunie  the  respon- 
sibility by  providing  a  substitute  remedy,    thus  clearly  indicating  that 
Congress   did  not  intend  to  deprive  injured  persons   of  their  judicial  remedt' 
An  interpretation  precluditig  all  recovery   in  tort  to  an   injured  federal 
employee   is  contrary  to  the  congressional  purposes. 

Furthermore,    a  construction  barring  all   recovery  would  fly  in 
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the  face  of  tht'   long -standi  n^  principli-  that  the  abrogation  of  common 
law   rights  arc  bi'St  U-ft  to  Congrt^ss  and  that  the  court   shall   not  annul 
such   riglits  where  Congress    is   silent  on  tht^   subject.      Sec    Allman  v. 
Hanley ,    supra,    and  Marion  v.    United  States,    supra,    and  discussion 
supra  at  pages   9-11. 

If  the  Fedc-ral  Drivttrs  Act  be  construed  as  barring  recovery  by 
appellant  both  from  tlie  United  States  and  the  negligent  fellow  employee, 
such  construction  would  be  unconstitutional,  as  it  would  be  abolishing  a 
vested  right  (appellant's  cause  of  action  for  negligence  against  a  fidlow 
employee)  without  due  process  of  the  law  as  protected  by  the  fifth  amend 
ment  to  the  Federal  Constitution.  The  Supreme  Court  has  long  held  that 
it  is  the  court's  duty  in  interpreting  federal  statutes  to  reach  a  conclu- 
sion which  will  avoid  serious  doubt  of  th(?  statutes  constitutionality. 
Richmond  Screw  Anchor  Co.  v.  United  States,  275  U.S.  331,  72  L.  ed303 
(1928),  Phelps  V.  United  States,  274  U.S.  341,  71  L.  ed  1083  and  Crowell 
V.    Benson,    285  U.S.    22,    76  L.    ed  598  (1932). 

Such  an   interpretation  would  result  in  taking  away  a  lawful 
claim  for  damage  for   injury  against  a  private  person,    which  but  for 
the  Federal  Drivers  Act  he  would  have  against  the  private  wrongdoer. 
The  question  of  unconstitutionality  would  be   raised  by  the   second 
possibility's  failure  to  provide  a  substantial  and  effective  equivalent 
in     place  of  what  would  be  taken  away  when  applied  to  the  injured  federal 
employee.      The  objection  would  not   b(^   present  when  tlie   injured  person 
is   not  a  federal  employee  as   in  that  case  there  would  be  a  substantial 
and  effective  equivalent  remedy  against  the  United  States. 

The  case  in  point  is  Richmond    Screw   Anchor  Co.    v.    United  States, 
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1  supra,     involving  a  statutory  interpretation  of  federal  statutes  under  an 

2  analagous   situation.      In  that  case,    three   statutes  were  involved.      The 

3  first  enacted  statute    ,    Section    3477,    Revised  Statutes,    U.S.C.,    Title    51, 

4  §^03,    prohibited  assignment  of  unliquidated  claims  against  the  United 

6  States.      The   statute  had  previously  been  held  applicable  to  claims  for  in- 

6  fringement  of  patents,    thereby  rendering  such  claims   void.    The  second 

7  statute  was  the  Act  of   1910  providing  that  an  invention  covered  by  a  patent 

8  of  the  United  States  could  be  used  by  the  United  States  without  license  and 

9  that  the  owner  sliall  recover  reasonable  compensation  from  the  United 

10  States   in  the  court  of  claims.      The  last  statute,    the  Act  of  1918,    amended 

11  the  Act  of  1910  by  providing  that  the   remedy  against  the  United  States   in 

12  the  Court  of  Claiins   shall  be  the   exclusive  remedy  of  the  owner  for  infrinj 

13  ment  of  the  patent.      The  purpose  of  the   latter  act  was  to  relieve  govern- 

14  ment  contractors  who  used  patents  without  a  license  under  the  Act  of  191  C 

15  from  any   liability  so  as  to  stimulate  contractors  to  furnish  what  was  need 

16  I       ed  for  war  without  fear  of  becoming  liable  for  any  infringement  to  the 

17  j       owners  or  assignees   of  owners  of  patents.      Appellant  was  the  assignee  of 

18  I       a  patent  and  was   seeking  to  recover  compensation  from  the  United 

19  '       States  for  patent  infringements  by  a  goveriiment  contractor   incurred 

20  :       after  the    1918  Act.    The   United  States  argued  that  Section  3477  applied 

21  I       and  rendered  the  assignment  of  the  claim  for   infringement  of  patent  void. 

22  If  the  argunient  prevailed,    appellant  would  have  been  barred  completely 

23  as  the  Act  of   1918  precluded  his  cause  of  action  against  government  con- 

24  tractor.      Such  a  result  could  only  be  avoided  by  not  applying  Section   3477 

25  and  holding  that  the  Act  of  1918  provided  a  just  equivalent  by  allowing  a 
claim  against  the  United  States  in  place  of  the  claim  against  the 
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government  contractor.      The  court  held  that  Section  3477  shall  not 
apply  to  claims   for  patent  infringements   by  government   contractors 
after  the   enactment  of  the  Act  of   1918.      The   pertinent   language  of  the 
court  is  found  at  pages  344-346: 

"It  is   settled  that,    but  for  the  Act  of  1918,    the  two  assign- 
ments  vesting  title   in  the  Anchor  Company  would   enable   it   to 
recover  froin  the  contractor  for  all  his   infringements 
...      If  now    §3477  applies  and  these  assignments  are 
rendered  void,    the  effect  of  the  Act  of  1918  is  to  take  away 
from  the  assignee  and  present  owner   not  only  the  cause  of  action 
against  the  government,    but  also  to  deprive  it  of  the 
cause  of  action  against  the   irifringing   contractor  for   injury 
by  his   itif  r  i  ngement.      The   intention  and   purpose  of 
Congress   in  the  Act  of  1918  was  to  stimulate  contractors 
to  furnish  what  was   needed  for  the  war,    without  fear  of 
becoming   liable  themselves  for   inf  ri  ngc:ments   to  inventors 
or  the  owners   or  assigness  of  patents.    .    .To  accomplish 
this  governinental  purpose;,    Congress   exercised  the  power 
to  take  away  the   right  of  the   owner   of  the  patent  to   recover 
from  the   contractor   for   infringements.      Tliis   is   not  a  case 
of  mere  declared  immunity  of  the  government  from 
liability  for  its  own  torts.      It  is  an  attempt  to  take  away 
from  a  private  citizen  his   lawful  claim  for  damage  to  his 
property  by  another   private  person,    which  but  for  this 
act  he  would  have  against  the  private  wrongdoer.      This   result, 
if   §3477,    Rev.     Stat,    applies  and  avoids  the  assignment, 
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"would  seem  to  raise  a  serious  question  as  to  the  consti- 
tutionality of  the  Act  of  1918  under  the   5th  Amendment 
to  the  Federal  Constitution.      We  must  [r  esume  that 
Congress  in  the  passage  of  the  Act  of  1918  intended  to 
secure  to  the  owner  of  the    patent  the  exact  equivalent 
of  what  it  was  taking  away  from  him.     It  was  taking  away 
his  assignable  claims  against  the  contractor  for  tlie 
latter' s  infringement  of  his  patent.      The  assignability 
of  such  claims    was  an  important  element  in  their  value 
and  a  matter  to  be  taken  into  account  in  providing  for 
their  just  equivalent.     If  §   3477  applied,    such  eqviivalence 
was  impossible. 

"It  is  our  duty  in  the  interpretation  of  Federal  statutes 
to  reach  a  conclusion  which  will  avoid  serious  doubt  of 
their  constitutionalty.    .    .    Moreover,    we   should  seek  to 
carry  out  in  our  dealing  with  the  Act  of  1918  and  Revised 
Statute,    §   3477,    the  very  important  congressional  purpose 
of  the  former,    as  already  explained,    in  the  promotion  of 
the  war  as  a  special  legislative  intent.     It  is  our  duty  to 
give  effect  to  that  special  intent,    although  it  be  not  in 
harmony  w^ith  a  broad  purpose  manifested  in  a  general 
statute  avoiding  assignment  of  claims  against  the  govern- 
ment enacted  soine  eighty  years  ago.    .    .    This  is  in  accord 
with  general  rules  of  interpretation,    as  shown  in  these 
authorities,    and  reconciles  §   3477,    Revised  Statutes, 
and  the  Act  of  1918,    if  we  hold,    as  we  do,    that  §   3477 
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"does  not  apply  to  the  assij^nmetit  of  a  claim  aj^ainst 
the   United  States  which  is  created  by  the  Act  of   1918, 
in  so  far  as  the  act  deprives  the  owner  of  the  patent 
of  a  remedy  against  the  infringing  private  contractor 
for  infringements  thereof  and  makes  the  government 
indemnitor  for  its  manufacturer  or  contractor  in  his 
infringements.  " 

Applying  the  above  reasoning  to  the  instant  case,    Section  3477 
of  the  Rev.    Stat,    has  the   same  function  as  the  exclusive  remedy 
provision  of  the  F.E.C.A.      The  Act  of  1918  has  the  corresponding 
effect  of  the  Federal  Drivers  Act.      The  right  of  the  assignee  of  a  patent 
to  recover  from  a  government  contractor  for  an  infringement  of  a  patent 
prior  to  the  Act  of  1918  despite   §   3477  requires  that  injured  federal 
employees,    such  as  the  appellant,    have  the  right  to  recover  from  a 
negligent  Federal  Drivers  Act  despite  exclusive  remedy  provision  of 
F,  E.  C.  A,     In  Richmond  Screw  Anchor  Company,  the  purpose  of  the 
special  statute   (Act  of  1918)  was  given  priority  as  must  the  purpose  of 
the  Federal  Drivers  Act  herein.     In  order  to  avoid  serious  doubt  of 
constitutionality  the  Act  of  1918  was  interpreted  as  providing  a  just 
equivalent-claim  against  the  United  States  in  place  of  the  claim  against 
the  government  contractor.     In  the  instant  case,    the  Court  must  interpret 
the  statute  to  provide  that  the  appellant  received  a  just  equivalent  -  an 
action  against  the  United  States  as  defendant  in  place  of  the  action 
against  the  federal  driver. 

3.      The  third  possibility  -   the  federal  employee  can  recover 
from  his  fellow  employee  (by  not  applying  the  Federal  Drivers  Act) 
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but  cannot  recover  from  the   United  States   (by  applyirtj^  the  exclusivity 
provision  of  the  F.  E.  C.  A.  ),    thereby  failing  to  carry  out  the  purpose  of 
the  Federal  Drivers  Act. 


The   remaining  possibility  whereby  an  injured  federal  employee 
can  proceed  against  his  fellow  employee  but  not  the  United  States  by 
not  applying  the  Federal  Drivers  Act  must  also  be  rejected.     While  not 
objectionable  as  abrogating  a  common  law  right,    it  does  fail  to  satisfy 
the    purpose  of  the  Federal  Drivers  Act  to  shift  the  responsibility  for 
the  negligent  operation  of  motor  vehicles  from  the  federal  driver  to  the 
United  States.      Obviously,    the   intent  of  Congress  is  to  relieve  its  drivers 
from  hazards  of  personal  liability  and  protect  against  financial  disaster  in 
all  situatit:)ns  where  the  accident  is  in  the  course  of  official  duty. 

In  the  case  where  the  injured  party  is  a  fellow  employee,    the 
federal  driver's  need  for  the  protection  of  the  Federal  Drivers  Act  is 
far  greater  than  in  the  case  where  the  injured  person  is  not  a  fellow 
employee.     In  the  latter  situation,    where  the  federa!  driver  had  insufficient 

17  I    insurance,    the  injured  person  would  be   satisfied  with  his   remedy  against 

18  I    the  financially  solvent  United  States  to  satisfy  any  judgment.      Thus, 

I 
I 

19  !    the  federal  drixers  would  not  be  exposed  to  bankruptcy  or  the  threat  of 

20  '.    an  outstanding  judgment  which  might  be   satisfied  out  of  his  assets  or  any 

i 

21  !    inheritance  or  other  financial  benefits  which  might  be  received  in  the 
future. 

But  where  the  injured  person  was  a  fellow  federal  employee, 
the    federal  driver  was  in  a  more  critical  position,    as  the  injured  fellow 
einployee  had  only  his  remedy  against  him.      Thus,    the  satisfaction  of 
a  judgment  out  of  federal  driver's  assets  was  a  very  real  threat  which 
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could   result  in  bankruptcy,    impairnu-nt  of  credit  and  depletion  of  savings 
and  loss  of  inheritance  and  other  financial  benefits   in  the  future. 

The  federal  driver  would  most  likely   not  even  have  a  choice  as 
to  whether  or   not  other  fellow  employees  would  ride   in  his  vehicle 
during  their   employment.      Thus,    the  third  possibility  must  also  be 
rejected  for  it  not  only  fails  to  carry  out  the  purposes  of  the  Federal 
Drivers  Act  but  would  be  a  harsh  and  incongruous  result  as  to  the 
federal  driver. 

F.       THE  INESCAPABLE  CONCLUSION  IS  THAT  JUSTICE  AND 
LOGIC  CAN  ONLY  BE  SERVED  BY  ADOPTING  THE  OPTIMAL 
CONSTRUCTION  AND  INTERPRETATION  OF  THE  FEDERAL  DRIVERS 
ACT  WHEREBY  AN  INJURED  FEDERAL  EMPLOYEE  CAN  PROCEED 
DIRECTLY  OR  INDIRECTLY  AGAINST  THE  UNITED  STATES  IN  PLACE 
OF  THE  FEDERAL  DRIVER  UNDER  THE  PROCEDURE  ESTABLISHED 
BY  THE  FEDERAL  DRIVERS  ACT  FOR  INJURIES  SUSTAINED  THROUGH 
THE  NEGLIGENT  OPERATION  OF  A  MOTOR  VEHICLE, 

Gilliam  v.    United  States,    264  F.    Supp.    7  ( E.  D.    Ky.    1967) 

.8    I     represents  an  apocalyptic   result  combining  analytical  reasoning  and 

I 
9    I     congressional  intent  to  reach  a  sound  and  just  construction  of  the  appli- 
cation of  the  Federal  Drivers  Act  under  the  identical  facts  whereby 
the   injured  federal  employee   is  able  to  pursue  the  United  States  as 
defendant  substituted  in  place  of  the  federal  driver.      Appellant's   position 
can  best  be  summarized  by  adoption  of  the  language  contained  in  that 
opinion.      At  page  9,    the  court  stated: 

"Now  we  find  a  situation  in  which  if  the  Court  followed 
the  reasoning  of  the  United  States  Attorney's  argument 
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would  deny   Miss   Green  any   right  of  recovery  at  all, 
irrespective  of  how   gross   the   negligence,    irrespective   of 
how   seriously  she  may  have  been  injured,    she  would  have 
no  grounds   for  recovery.      All  she  could  expect  would  be 
under  the  compensation  law,    payment  for  her  hospital  bill 
and  medical  expenses.      I  can't  conceive  of  placing  a 
construction  or   interpretation  upon  an  act  of  Congress  made 
primarily  for  the  protection  of  its  own  einployees   that  would 
deny  another  employee  a  right  to  miake  a  claim  for  a  just 
recovery.      This  womian  had  a  right  at  common  law,    she  had 
a  right  of  action  at  cominon  law,    and  here  by  a  strained, 
as  I  believe,    construction,    she   is  denied  that  right  without 
any  direct  and  express  act  of  Congress  on  the   point.      In 
other  words,    while  they  pay  to  her  her  hospital  bill  and 
medical  expenses,    they  say  to  her,    "We  are  going  to 
construe  this   law  and  the  Congress   intends   in  this   law 
to  deny  an  employee  of  the  United  States  any  right  to  recover 
for  personal   injuries  '  solely  on  the  ground  that  you  are  an 
employee  of  the  United  States  Government.  '     It  is  a  very  ancient 
legal  maxim  that  there  shall  be  no  wrong  without    a  remedy. 
It  is  the  body  of  the  whole  law  that  is   built  around  that  idea 
and  principle  and  yet  to  interpret  this   coinpensation  law  in 
such  a  way  would  deny  a  common  law   right  of  action  to  one 
of  the  government  employees,    solely  on  the  ground  that  the 
United  States   in  another  act,    another   statute,    had  volunteered 
itself  to  replace  or   supplant  any  of  its  employees  who  might 
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be   sued  for  damages   growing  (jut  i;f  an  autoinobile   injury." 
The  court  continued  at  page   10: 

"Under  these  facts  and  circumstances,    it  is  my  judgment 
that  inestimable  wrong  would  be  done   Mrs.    Gilliam  l:)y 
denying  her   the   riglit  to  seek   redress   for   her  alleged 
injuries,    growing  out  of  the  alleged   negligence  of  the 
operator  of  the  car   in  which  she  was  compelled  to  ride, 
by  denying  her  the  right  to  prosecute  a  common  law  action 
for  a  tort  against  her  in  the  forum  of  her  choosing.      I  do 
not  believe  the  Congress  intended  to  go  so  far   in   its  enact- 
ment of  the  compensation  or   substitution   statute  when   it  was 
in  the  minds  of  the  legislators  that  they  were  passing 
enactments  for  the  benefit  of  employees  and  not  to  fore- 
close their  right  to  seek  redress  for  wrongs  committed 
against  thein.        The  state   compensation  laws  are  for 
immediate  aid  to  the  injured  employee  and  as  a  protection 
to  the   employer.      There  is   no  paralU^l  between  these  laws 
and  the  federal  laws  vh.  ich  the  United  States   seeks  to  impose 
here  as  a  means  of  denying  an  allegedly  just  claim. 

"I  subscribe  to  tlie  language  of  the  Court   in  Brady  v. 
Roosevelt  S.S.Co.  ,     317  U.S.    575:   'We  can  only  conclude 
that  if  Congress  had  intended  to  make   such  an  inroad  on 
the  rights  of  claimants   ...     it  would  have  said  so  in 
unambiguous  terms'  and  'in  the  absence  of  a  clear 
congressional  policy  to  that   end,    we  cannot  go  so  far'.  " 
(Emphasis  added) 
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It  is   respectfully  subTnitted  that  appellant  can  proc(;ed  directly 
against  the  United  States  which  is  deemed  defendant  in  place  of  the 
federal  driver.      The  judgment  in  favor  of  the   United  States  must 
therefore  be  reversed  for  the  reasons  contained  herein. 
Dated,    San  Francisco,    California, 
March   18,    1968. 

HOBERG,    FINGER,    BROWN   ^  ABRAMSON 
By     JAMES  D.    MART, 

Attorneys  for  Appellant. 


I  certify  that,    in  connection  with  the  preparation  of  this  brief,    I 
have  examined  Rules   18  and  19/of  the  United  States  Court  of  Appeals  for 
the   Ninth  Circuit,    and  that,    in  my  opinion,    the  foregoing  brief  is  in  full 
compliance  with  those   rules. 


James  D.    Mart,    Attorney  for  Appellan ; 
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AFFIDAVIT  OF  SERVICE  BY  MAIL 

STATE  OF  CALIFORNIA  ) 

)     ss. 
CITY  AND  COUNTY  OF  SAN  FRANCISCO) 

CjLORIA  RIVARD  being   sworn,    says  that  she  is  a  citizen  of  the 

United  States,    over  18  years  of  age,    a  resident  of  the  City  and  County  of 

San  Francisco,    and  not  a  party  to  the  within  action.      This  affiant's 

business  address  is  703  Market  Street,    18th  floor,    San   Francisco, 

California.      That  affiant  served  a  copy  of  the  foregoing   Brief  for 

I         Appellant  by  placing  said  co[)y  in  an  envelope  addressed  to  Morton 

I         Hollander  and  William  Kanter,    Appellate  Section,    Civil  Division,    Room 

3706,    U.    S.    Department  of  Justice,    Washington  25,    D.    C.    and  Cecil  F, 

Poole  and  Robert  N.    Ensign,    450  Golden  Gate  Avenue,    San  Francisco, 

California,    which  envelopes  were  then  sealed  and  postage  fully  prepaid 

thereon,    and  thereafter  was  on  March  19,    1968  deposited  in  the  United 

States  mail  at  San  Francisco,    California.      That  there  is  delivery  service 

J    j     by  United  States  mail  at  the    place   so  addressed,    or   regular  communication 

'    i     by  United  States  mail  between  the  place  of  mailing  and  the  place   so 

i 

I 

J    I     addressed. 

)    1    Subscribed  and  sworn  to  before  me 
I    this  I9th  day  of  March,    1968 


Notary  Public 
5        in  and  for  the    City  and  County  of  San 
Francisco,    State  of  California 


♦  *  «  ♦«^f.  ..   >  ,>  ^  ^  ,/  t   1  >  ;,  i  c.  <  t  ^  i>  , 


5  ♦  £^' >    ^-I'^UPEE.N  lURIlN  \ 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.    22165 
PETER  ANTHONY  NOGA,    APPELLANT 

V. 

UNITED  STATES  OF  AMERICA,   APPELLEE 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  NORTHERN  DISTRICT  OF  CALIFORNIA 


REPLY  BRIEF  AND  APPENDIX  FOR  APPELLANT 


PRELIMINARY    STATEMENT 
Little  need  be  stated  in  reply  to  the  argument  contained  in 
appellee's  brief.      Appellant's  position  with  regard  to  the  points  raised  has 
been  amply  stated  heretofore  in  appellant's  opening  brief.      Certain  points 
bear  emphasis. 

ARGUMENT 
Appellee  asserts  that  the  exclusive  remedy  provision  of  the 
Federal  Employees  Compensation  Act  is  unyielding  in  all  conceivable 
circumstances  and  cannctbe   subject  to  construction  and  int'.  rpretation 
despite  potential  confli'^t  with  subsequently  enacted  statutes.      While  it 
has  been  consistently  stated  in  the  past  that  the  F.E.C.A.    is  the  exclusive 


remedy  provided  to  an  injured  government  employee,    no  appellate 
decision  has  been  discovered  involving  the  construction  and  interpretation 
of  the  F.  E.  C.  A.    exclusive  remedy  provision  under  a   situation  such  as 
presented  by  the  subsequent  enactment  of  the  Federal  Drivers  Act 
which  shifts  responsibility  to  the  United  States  from  the  negligent 
government  driver.      Certainly,    it  does  not  follow  that  there  cannot  be 
a  meritorious  exception  in  light  of  the    unusual  and  novel  circumstances 
here  presented.      In  no  other  way  may  an  incongruous,    absurd  and  uncon- 
stitutional result  be  avoided. 

In  order  to  have  semblance  of  validity,    appellee  must  circumvent 
the    clear  dictate  of  the  Supreme   Court  in  Jackson  v.    Lykes  Bros.    Steam- 
ship  Co.  ,    386  U     S.    731,    18  L.    ed  2d  488,    87  S.    Ct.    1419  (1967),    and  in 
Reed  v.    Steamship  Yaka,    373  U.S.    410,    10  L.    edZd  448,    8  3  S.  Ct.    1349 
(1963).      In  Jackson  and  Yaka,    the  traditional  humanitarian  remedy  against 
the  employer-owner  for  unseaworthiness  of  its  vessel  was  held  not  to  be 
barred  by  the  exclusive  remedy  provision  in  the  Longshoremen's  Act 
providing  workmen's  compensation.     It  was  said  that  such  an  interpreta- 
tion and  construction  would  bring  about  an  "incongrous,    absurd  and 
unjust  result"  whereby  recovery  in  tort  depended  fortuitously  upon  the 
kind  of  employment  contract  involved.     Appellee  seeks,   without  merit, 
to  distinguish  Jackson  and  Yaka  because  these  cases  dealt  with  the 
rights  of  maritime  employees  as  against  private  employers.      Certainly, 
there  can  be  no  less  reason  to  avoid  an  "incongruous,    absurd  and  unjust 
result"  in  determining  the  application  of  a  congressional  Act  effecting 
the  rights  of  employees  as  against  the  United  States  as  an  employer. 
The  opposite  should  be  true. 


Appellee  argues  further  that  Jackson  and  Yaka   cannot  apply 
because  of  Aho  v.    United  States.    374  F.    2d  885  (5th  Cir.    1967), 
holding  that  government  seamen  cannot  recover  against  the  United 
States  except  under  the  F.  E.  C.  A,      But  Aho  does  not  involve  the  type 
of  situation  presented  in  either  Jackson  and  Yaka   or  in  the  instant  case. 
Before  the  enactment  of  a  workmen's  compensation  system  for  govern- 
ment seamen,    there    was  no  remedy  against  the  United  States  because  of 
the  doctrine  of  sovereign  immunity.      See  Aho  v.    United  States,    272  F. 
Supp.    990.     The   subsequent  enactment  of  a   system  providing  compensation 
as  an  exclusive   remedy  against  the  United  States  as  the  employer  of 
seaman,    does  not  destroy  any  traditional  remedy  against  tue  United 
States  for  unseaworthiness  because  none  existed  to  be  destroyed.      Bat 
in  Jackson  and  Yaka,    a   remedy  did  exist  against  the  private  employer  for 
unseaworthiness  before  the  Longshoremen's  Act  was  enacted.      As  a   result 
these   seamen  were  deprived  of  something.      The  same  deprivation  exists 
with  appellant.      Government  employees  had  a  traditional  common  law 
remedy  in  tort  against  a  fellow  employee  before  the  enactment  of  the 
Federal  Drivers  Act  in  I96l.     See  Allman  v.    Hanley,    302  F.    2d  599 
(5th  Cir.    1962)  and  Marion  v.    United  States,    214  F.    Supp.    320  (Md.    1963). 
As  to  appellant,    it  is  obvious  that  the  application  of  the  exclusive  remedy 
provision  would  bring  about  an  "incongruous,    absurd  and  unjust  result" 
founded  upon  mere  fortuity. 

Application  of  the  exclusive  remedy  provision  of  the  F.  E.  C.  A. 
would,    in  this  case,    bring  about  even  nnore  shocking  results  than  that 
in  Jackson  or  Yaka  because  it  violates  the  constitutional  guaranty  of  due 
process  under  the  Fifth  Amendment   to  the  Federal  Constitution  and 


and  abrogates  a  judicial  remedy  by  implication. 

Appellee  seeks  summarily  to  dispose  of  the  constitutional 
grounds.  Appellant  does  not  disagree  with  the  proposition  that  due 

process  is  not  violated  by  a   statute  which  replaces  a   common  law  tort 
remedy  with  workmen's  compensation  benefits{or  another  reasonably 
just  equivalent).      But  appellee  urges  that  the  Federal  Drivers  Act  does 
more  than  replace  the  common  law  tort  remedy;  for  he  urges  that  it 
completely  abrogates  it.      It  is  noteworthy  that  the  case  relied  upon  by 
appellee,    New  York  Central  R    R.    Co.    v.    White,    Z43  U.    S.    188,    61   L. 
ed  667  (1917),    emphasizes  the  distinction  between  a   complete  abrogation 
and  a   reasonable   replacement  at  page  201. 

"Nor  is  it  necessary,    tor  the  purposes  of  the  present 
case,    to  say  that  a   state  might,    without  violence  to  the 
constitutional  guaranty  of  'due  process  of  law,  '   suddenly 
set  aside  all  common-law  rules   respecting  liability  as 
between  employer  and  employee,    without  providing  a 
reasonably  just  substitute.      Considering  the  vast 


1 
Appellee,    in  its  footnote  No.    9, suggests  that  the  constitutional  argument 
is  premature  based  upon  its  assertion  that  it  remains  to  be   seen  whether 
or  not  a  tort  remedy  is  available  against  the  fellow  employee  Dmnis 
Bruce.      Interesting  enough,    appellee  in  its   summary  of  argunaent,    states 
that  the  exclusive   remedy  provision  applies  to  bar  recovery  against  the 
United  States  even  where  appellant  has  no  tort  remedy  against  the 
government  driver.      Any  interpretation  and  construction  of  the   federal 
Drivers  Act  and  the  exclusive  remedy  provision  of  the    F.  E.    C.  A.    must 
take  into  account  the  effect  of  the   legislation  upon  the  tort  remiedy  against 
the  federal  driver.      Attached  hereto  as  appendix  are  certain  correspondenc 
illustrating  the  attempts  by  Dennis  Bruce  as  well  as  appellant  to  have 
the   state  court  action  removed  to  the  federal  court. 


"industrial  organization  of  the  state  of  New  York,    for 
instance,    with  hundreds  of  thousands  of  plants  and 
millions  of  wage  earners,    each  employer,    on  one  hand, 
having  embarked  his  capital,    and  each  employee,    on 
the  other,    having  taken  up  his  particular  mode  of 
earning  a   livelihood,    in  reliance  upon  the  probable 
permanence  of  an  established  body  of  law  governing 
the  relation,    it  perhaps  may  be  doubted  whether  the 
state  could  abolish  all  rights  of  action,    on  the  one 
hand,    or  all  defenses,    on  the  other,    without  setting  up 
something  adequate  in  their  stead.      No  such  question 
is  here  presented,    and  we  intimate  no  opinion  upon  It. 
The   statute  under  consideration  sets  aside  one  body  of 
rules  only  to  establish  another  system  in  its  place.    ..." 
In  the  instant  case,    any  interpretation  or  construction  barring 
appellant's   recovery  against  the  United  States  (applying  the  exclusivity 
provision  of  the    F.  E.C.  A.  )  and  against  the  fellow  employee  {  applying 
the  Fodoral  Drivers  Act)  violates  due  process  for  the  plain  reason  that 
no  reasonably  just  equivalent  is  provided.     See  Richmond  Screw  Anchor 
Co.    v.    United  States,    275  U.S.    331,    72  L.    ed  303,    48  S.  Ct.    194  (1928). 
The  constitutional  violation  is  particularly  insidious  where  there  is 
attempt  to  abolish  the  judicial  remedy  m  tort  by  implication. 


2 
For  purpose  of  this  case,    it  is  not  necessary  to  consider  whether  or 

not  Congress  would  expressly  enact  legislation  within  the  framework  of 

the  F.  E.  C.  A.    abolishing  the  common  law  remedy  against  fellow  employees 

for  the  reason  that  it  has  not  done  so.     In  those  states  that  have  barred  the 

common  law  action  against  both  fellow  employees  and  employer,    it  was 

accomplished  by  specifically  expressed  legislation  in  compensation  statute* 

(continued  on  next  page) 
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Concerning  reference  to  the  District  Court  decisions  on  the 
question  presented,    appellee  ignores  Green  v.    Short,    Civil  Action  No. 

1107  in  and  for  the  United  States  District  Court  for  the  Eastern  District 

3 
of  Kentucky.        The  precise  question  was  before  the  Court  in  Green.     It 

held  that  the  F.  E.  C.  A.    exclusive   remedy  provision  was  not  a  bar  to  a 

proceeding  against  the  United  States  for  negligence  of  the  government 

driver  in  the  course  and  scope  of  his  enaployment.      Of  remarkable 

significance  in  Green  is  the  fact  that  the  appellee  dismissed  its  appeal 

from  a  judgment  in  favor  of  plaintiff  and  satisfied  his  judgment  of 

$15,000.00.      See  Gilliam  v.    United  States,    264  F.  Supp.    at  9. 

In  conclusion,    the  barring  of  judicial  recovery  to  a  government 

employee,    made  quadriplegic  through  the  negligence  of  a  fellow  employee, 

is  contrary  to  the  purpose  of  the  Federal  Drivers  Act  which  intended  only 

to  shift  the  financial  responsibility  from   the  negligent  employee  to  the 

United  States.      Adoption  of  appellee's  argument  would  nullify  a   traditional 

judicial  remedy  by  Implication,    and  it  would  make  recovery  depend  upon 

the  fortuitous  circumstances  of  the  type  of  accident  involved.      The  optimal 

construction  and  interpretation  -   providing  a   reasonably  just  equivalent  - 


continued: 

See  Allman  v.    Hanley,    302  F.    2d  588  (5th  Cir.    1962).     Appellee  cites 
Silver  V.    Silver,    IWU   S.    117,    74  L.    ed  221   (1929),    but  this  opinion  is 
not  applicable  because  the  constitutional  review  there  was  limited  to  the 
equal  protection  clause  of  the  14th  Amendment  and  it  involved  the 
specifically  expressed  abolition  of  former  rights. 

An  unpublished  opinion  set  out  in  length  in  Gilliam  v.    United  States,    264 
F.    Supp.    7  (E.  D.    Ky.    1967). 
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would  allow  recovery  against  the  United  States  in  tort   (by  not  applying  the 
F.    E.  C.  A.  )while  precluding  recovery  from  the  employee  driver  (by  apply- 
ing the  Federal  Drivers  Act).      Only  this  interpretation  avoids  an 
incongruous,    absurd  and  unjust  result. 

We   respectfully  urge  that  the  judgment  of  the  District  Court  in 
favor  of  the  appellee  should  be  reversed. 

Dated:    San  Francisco,    California. 
August  15,    1968 

HOBERG,    FINGER,    BROWN  &  ABRAMSON 
By    JAMES  D.    MART, 

Attorneys  for  Appellant. 

I  certify  that,    in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules   18,    19  and  39  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the  foregoing  brief   is  in 
full  compliance  with  those  rules. 


o~4AAjr' 


JAMES  D.    MART 
ttorney  for  Appellant 
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AFFIDAVIT  OF  SERVICE  BY  MAIL 

STATE  OF  CALIFORNIA  ) 

)     ss. 
CITY  AND  COUNTY  OF  SAN  FRANCISCO  ) 

Mary   linn  being  sworn,    says  that  she  is  a   citizen  of  the 
United  States,    over  18  years  of  age,    a   resident  of  the   City  and  County    of 
San  Francisco,    and  not  a   party  to  the  within  action.      This  affiant's  business 
address   is  703  Market  Street,    I8th  floor,    San  Francisco,    California. 
That  affiant  served  a   copy  of  the  foregoing  Brief  by  placing  said  copy  in 
an  envelope  addressed  to  Morton  Hollander  and  William  Kanter,    Appellate 
Section,    Civil  Division,    Room   3706,    U.S.    Department  of  Justice, 
Washington  Z5,    D.  C.    and  Cecil  F.    Poole  and  Robert  N.    Ensign,    450 
Golden  Gate  Avenue,    San  Francisco,    California,    which  envelopes  were 
then  sealed  and  postage  fully  prepaid  thereon,    and  thereafter  was  on 
Ai,  ,  ast  l6  .    1968  deposited  in  the  United  States  mail  at  San  Francisco, 
Caliiornia.      That  there  is  delivery  service  by  United  States  mail  at  the 
place   so  addressed,    or   regular  communication  by  United  States  mail 
between  the  place  of  mailing  and  the  place  so  addressed. 


V 


ii 


CO: 


^-^   ^ 


Subscribed  and  sworn  to  before  me 
this  I5th  day  of  August,    1968 

Notary  Public 
in  and  for  the    City  and  County  of  San 
Francisco,    State  of  California 

My  commission  expires  March  15,    1970 
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Daniel  J.  McMamara,  Esq. 

Channoll  &  Mci^amara 

1626  Newell  Avenue 

Walnut  Creek,  California  9^1596 

Re:   Peter  Anthony  No^a  v.  United  States 
Civil  No.  45338  (N.D,  Calif.) 

Dear  Mr.  McNaraara: 

We  have  discussed  v/ith  the  Attorney  General's  office 
your  letter  of  April  27#  I967*  denianding  that  the  sovernment 
take  steps  to  remove  the  Superior  Court  action  v;hlch  you 
mention  to  the  Federal  District  Court  and  substitute  itself 
as  a  party  defendant  in  place  of  Mr.  Eruce. 

Please  be  advised  that  the  Attorney  General  v/ill 
not  certify  that  Mr.  Bruce  was  acting  v;ithin  the  scope  of  his 
employment  at  the  time  of  the  incident  in  question,  and  there- 
fore no  removal  action  will  be  taken. 

You  say  in  your  letter  that  the  government  "has 
already  accepted  the  fact  that  Mr.  Nosa  and  Mr.  truce  were 
both  acting  in  the  course  and  scope  of  their  employment  v/ii;h 
the  Federal  Government."   It  is  true,  of  course,  that  the 
Bureau  of  Employees*  Compensation  has  determined  that  Mr. 
Noga  was  acting  v/ithin  the  scope  of  his  employment  within  the 
meaning  of  the  FECA,  but  such  determinauion  does  not  settle 
the  question  of  v/hether  Mr.  Bruce  was  acting  v/ithin  the  scope 
of  his  employment  \7ithin  the  meaning  of  the  Tort  Claims  Act, 
as  amended. 

Very  truly  yours, 

CECIL  F.  POOLE 

United  States  Attorney 


By:   ROBERT  N.  ENSIGN 

Assistant  United  States  Attorney 


lAM    R.    CHANNELU  CHANNKLL     Sh      MoNAMARA  mailing   ADDRESSf 

rl.  J.    MCNAMARA  102e    NEWELL  AVENUE  ''•    O-    ^OX   480 

tV    L.    DUCEV  ■WAXJ»DT   CIIUI^K,   CALIFORNIA   04B0« 


TELEPHONE    030-9330 
AREA    cboE    418 

Illy  22,   1957 


United  Stc.tC'3  Attorney 

Atucntion:     Robert  lU  Kr-si^a 

As'jiscant  United  States  Attorney 

Re  J     ?ctor  Aiithony  Mof-a  v.  United  otatcs 
Civil  :io.  45550   (iuD.  Calif.) 

GDntloncn:  :  r^-  \r^-  •■■■^■.  -   -    .       .^^    • 

i.'o  vjish  to  <ni-:iaiovfled;oC  recciint  o£  Mr.  r.noi.*~n'Q  l<3ttt2r  o£ 
liny  16,   1937.     Wo  ;:Iar.I-;  tl:j  £ic;:ioa  of  tivo  Attojrney  Ccr.er.2l 
lv:.'i:3  CD:\:-):.Gt:'jly  «JVor locale n  uh':i  L-.-aet  tliat  tlier'-j  is  already  pGndinr> 
a  i:ult  n^ainrit' uiia  Uiiitad  C:;:itea  unclar  tlio  Federal  Xort  CLrviii:^ 
Act  v.'lixcli  liT.  Ensisn  ia  prcijjntly  dcicnJin-^     By  not  rcinovin^ 
tho  vory  crz^a  lawc-uit  c-^ains-:  ^!r.  Br^iccj  to  tlu-s  U.S.  District 
Court  i;liorG  tlict  r..'r:::G  miction  is  oimclixig  .:i.^;ainst  tho  United  States 
Ccvcrr;n.r.7.t,  th:5  Atworii^iy  Oonerai  ia  clciiyin:;  Ilr.  Drucc  tlva  i-'rot^ctic 
to  \wich  liO  io  crititlod  uri^^cr  t!\c-.  Federal  3v:r;t\;;:cii:"'..     As  you  hno'j 
the  lcr;rj ait  a:j-ii;ut  ;!r.  Druce  ij  in  ths  ajuusit  oi;  a  million  cloilara 
nacl  th:L5  action  oil  taa  Fedorvil  Coven .::.eni:  could  result  in  ^cat 
prcijudicG  •inanciaiiy  to  Ilr.  Zirucc  in  tli^i  event  oi:  a  judjuont 
Ci)ain£t  hi^  in  tivo  i;tati:i  court.     Certainly  no  Ivi^'i:*  v;oulc  be 
C'jii^  by  tlva  rcr.ovai  oi:  th.;  ^-iction  to  tao  U.    S.  Dii.tr.lct  Co-jrt. 
Vsry  v;i:obably  it  wot-J.c  rccult  in  lir.  Eruce  rc;r3,:>naliy  bcir^  pro- 
tc-Jtiid  iTrorj  tho  poGCJibility  ol-  any  lai-^Q  ji;.dj_j.:ont  araiast  aim. 
As  you  luiOv;,  ha  only  Iiaa  a  ;»10,O0Q.C0  parsonal  liability  nutcr.obilc 
policy. 

It  is  th-reforo  raspa-^tfuiJ.y  rcru^jstcd  ti-^n.t  tlia  <^o^/crL-si:snt 
reconticlar  this  na titer,  and  it  in  our  obligation  Co  rcDiad  you 
taat  ucj  \?iil  hold  tho  United  i^tat::,c  Govc:rir::tnt  re3;:onsibla  ior 
any  dcr.rlinont  w-rlch  lasy  result  to  iir.   K-rucc  jlrom  tho  rofuf^al  of 
thu  Go/arri2cnt  to  rcnova  the   suit  no^.'  o/indin;;:;  a^;air,-;t  Mr.  briiac  rrc 
the  Colifornl'i  state  Couri:   to  tiic  U.   S.   Dir.trict  CMirc. 

Very  tr*aly  yours, 


By 


United  States  Attorney 
ICay  22,  1967 
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cc:  Department  of  Justice 
Washington,  D.C.  20530 
Attn:   John  G.  Laughlin,  Chief 

Torts  Section,  C-.vil  Division 
DJ  Re£:   157-11-1A60 

Kobers,  Finder,  Brovm  6  Abramson 

703  Market  Street 

San  Francisco,  California 


June  12.    1967 


United  States  Attorney 
450  Golden  Gate  Avenue 
San  Francisco,  California 

Attention:     Robert  N.   Ensign, 

Assistant  U.S.  Attorney- 
Re:     Noga  V.  U.S. 

Noga  V.   Dennis  Bruce 

Gentlemen: 

As  you  know,  this  office  represents  Peter  Noga  for  the 
severe  personal  injuries  which  rendered  him  a  quadriplegic  as  a 
result  of  an  accident  on  August  24,   1964. 

We  join  in  Mr.   McNamara'a  letter  of  May  22,   1967,   re- 
questing that  the  Government  reconoider  its  position  with  regard  to 
filing  a  certification  of  course  and  scope  of  eniployment  of  its  em- 
ployee,  Dennis  Bruce,   and  removing  the  State  Court  action  to  the 
Federal  Court.     Both  Pjter  Noga  and  Dennis  Bruce  were  employees 
of  the  Department  of  Agriculture,   Forest  Service  Bureau,  at  the  time 
of  the  instant  accident.     Extensive  evidence  was  presented  before 
the  Bureau  of  Employees  Compensation  on  the  question  of  whether  or 
not  they  were  acting  in  the  course  and  scope  of  their  em,  loynnent  at 
the  time  of  the  accident.     Copies  of  the  evidence  and  the  legal  argu- 
ment are  enclosed  herewith.     The  dcpoeltion  of  Dennis  Bruce  will 
also  be  made  available  upon  request  if  you  have  not  yet  obtained  it. 

Clearly,   California  substantive  law  is  governing  on  the  ques- 
tion of  course  and  scope  of  employment.     The  California  courts  have 
recognised  numerous  exceptions  to  the  "going  and  coming"  rule  which 
would  include  the'bunkhouse"  rule  and  the  "peculiar  risk"  rule,   both 
of  which  apply  to  the  instant  fact  situation.     Under  the  circumstances, 
the  U.S.  Attorney's  office  is  required  by  28  ISC  2679  to  file  a  cer- 
tification and  remove  the  case  to  the  Federal  Court.     Any  other  course 
of  action  would  be  grossly  unjust  and  deny  both  Mr.   Noga  and  Mr. 
Bruce  their  rights  under  Federal  statutes. 


United  States  Attorney 
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In  the  event  that  the  further  preparation  of  this  case  reveals 
any  facte  negating  course  and  scope  of  cniploynnent  we  would  of  course 
consent  to  the  remanding  of  the  case  to  the  State  Court  upon  such  a 
determination  by  the  court.     Under  those  circumstances  there  can 
be  no  prejudice  to  the  U.S.  Government. 

I  would  also  like  to  remind  you  of  the  fact  that  Judge  V/ollenberg 
currently  has  under  submission  the  legal  question  with  regard  to 
\irhether  or  not  the  United  States  is  subject  to  liability  even  though 
Peter  Noga  received  compensation  as  a  result  of  the  Federal  Drivers 
Act.     We  have  requested  the  court  to  withhold  its  decision  on  the 
United  States'  motion  for  summary  judgment  until  such  time  as  the 
removal  of  the  State  action  can  be  connplcted.     Our  request  was  made 
for  the  purpose  of  saving  the  court  as  well  as  the  various  parties  In- 
volved considerable  time  and  expense  and  afford  the  opportunity  for 
an  answer  to  all  the  legal  questions  with  all  the  issues  before  the  court. 
W«:  therefore  urge  you  to  take  the  necessary  steps  to  effectuate  the 
renaoval  of  tlie  case  to  the  United  States  District  Court  at  your  earliest 
coiivenlenco. 

If  you  need  any  further  facts  bearing  on  the  question  of  course 
and  scope  of  ennploymcnt,  kindly  advise  and  we  will  do  all  In  our 
power  to  cooperate. 

Yours  very  truly, 

JAMES  D.    MART 

JDM:8a 
Enclosure 

cc  Department  of  Justice 
Washington,  D.C.   20503 

Attn:  John  G.   Laughlin,  Chief  Torts  Section, 
Civil  Division,  DJ  Rc£:  157-11-1460 

Channell  L  McNamara 
1626  Newell  Avenue 
Walnut  Creek,  California 
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No.  22,163 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 
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No.  22,163 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


John  Boyce,  an  iiidividiial,  and  FMC 
Corporation,  a  corporation. 

Appellants  and  Cross-Appellees, 

vs. 

Earl  R.  Anderson,  an  individual,  and 
FiLPER  Corporation,  a  corporation, 
Appellees  and  Cross-Appellants. 

BRIEF  FOR  APPELLEES 
AND  CROSS=APPELLANTS 


This  is  an  appeal  from  a  judginent  dismissing  Ap- 
pellants'^ complaint,  which  sought  an  order  reversing 
the  decision  of  the  United  States  Patent  Office  Board 
of  Patent  Interferences  in  Interference  No.  89,173 
av^arding  priority  of  invention  of  a  method  of  pitting 
peaches  to  Appellees.^  The  judgment  was  based  on  a 
conclusion  that  Plaintiffs  placed  the  invention  in  issue 
in  public  use  and  on  sale  more  than  one  year  prior  to 
the  filing  date  of  their  application  for  Letters  Patent 
and  were,  therefore,  barred  from  receiving  a  patent 
under  the  provisions  of  35  U.S.C.  §102  (b). 


^ Hereinafter  referred  to  as  Plaintiffs;  Appellees  as  Defendants. 


JURISDICTION 
Plaintiffs  alleged  juiisdietion  in  the  Trial   Court 
under  28  U.S.C.  §1338  as  an  action  arising  under  the 
patent  laws  of  the  United  States,  speeifically  35  U.S.C. 
§146.  Defendants  contest  such  jurisdiction. 

Jurisdiction  of  this  Court,  on  appeal  is  based  on  28 
U.S.C.  §1291,  in  that  the  judgment  entered  bv  the 
District  Court  on  July  12,  1967,  was  final.  Xotice  of 
appeal  was  filed  by  Plaintiffs  on  July  26,  1967,  and 
notice  of  cross-appeal  was  filed  by  Defendants  on 
Aug-ust  4,  1967. 


STATEMENT  OF  THE  CASE 
Related  to  Jurisdiction 

On  March  7,  1962,  the  United  States  Patent  Office 
Boai'd  of  Interferences,  in  Interference  No.  89,173 
between  the  parties  to  this  action,  issued  a  decision 
awarding  priority  of  invention  of  a  method  of  pitting 
peaches  to  Defendant  Anderson.  (Exh.  AS.^)  The 
original  complaint  filed  in  the  District  Court  on  April 
30,  1962,  contained  no  allegations  that  an  appeal  had 
not  been  taken  to  the  United  States  Coui*t  of  Customs 
and  Patent  Appeals.  (Vol.  1,^  pp.  1-4.)  Defendants 
moved  to  dismiss  that  complaint  on  the  gromid  of  lack 
of  jiu'isdiction,  the  Court  granted  the  motion  vdih 
leave  to  Plaintiff's  to  amend,  and,  on  Jime  11,  1962, 
the  first  amended  complaint  was  filed.  (Vol.  1,  p.  5.) 


^Plaintiffs'  exhibits  begin  \vitli  numbers.  Defendants'  with 
letters. 

^Designated  pleadings  assembled  in  Vol.  1.  Reporter's  Tran- 
script of  Proceedings  of  Trial,  originally  numbered  Vols.  1-7 
renumbered  Vols.  2-8  for  this  appeal. 


Related  to  Public  Use 

As  a  result  of  Defendant  Anderson  filing  in  the 
United  States  Patent  Office  an  application  for  Letters 
Patent  on  August  6,  1956,  and  Plaintiff  Boyce  filing 
an  application  for  Letters  Patent  on  June  10,  1957, 
both  of  which  applications  contained  a  claim  (count) 
to  a  method  of  pitting  peaches,  Interference  No. 
89,173  was  declared.  Priority  of  invention  of  such 
claim  was  awarded  by  the  Board  of  Interferences  to 
Defendant  Anderson.  (Exli.  AS.)  Plaintiffs  filed  the 
action  below  seeking  a  reversal  of  such  decision.  (Vol. 

1,  pp.  4,  8.) 

In  an  effort  to  establish  they  made  the  invention 
at  an  early  date,  Plaintiff's  contended  they  completed 
such  invention  prior  to  AugTist  8,  1955  (Yol.  2,  p. 
58),  and  successfully  demonstrated  it  during  the  1955 
peach  season  (Exli.  Y,  p.  11,  penultimate  paragraph ; 
Exh.  AC).  Plaintiffs'  records  also  showed  they  dem- 
onstrated a  ''Model  300"  peach  pitting  machine,  which 
embodied  and  practiced  the  invention  in  issue  (Yol. 

2,  pp.  73-74,  80-81,  131,  134-135;  Yol.  3,  pp.  131,  134- 
135),  to  a  number  of  Plaintiffs'  major  customers, 
invited  by  Plaintiffs'  sales  manager  (Yol.  2,  p.  99; 
Yol.  4,  pp.  225,  249-250,  271 ;  Yol.  5,  pp.  337-340,  410- 
411;  Yol.  7,  p.  560;  Yol.  8,  p.  678;  Exh.  AC;  Exh. 
Y,  p.  11;  Exli.  Z,  pp.  18816,  18817),  for  the  purpose 
of  determining  whether  the  appearance  of  the  peaches 
pitted  by  such  method  was  acceptable  to  the  customers 
and  how  extensively  the  new  pitting  method  might  be 
used.  (Yol.  5,  pp.  371-372.) 

Several  cases  of  peaches  pitted  during  the  demon- 
sti'ation  nms  were  canned,  shoA^n  to  customers  for 


sales  promotion  purposes  (Vol.  2,  p.  89;  Vol.  3,  p. 
137;  Vol.  5,  pp.  366-367;  Exh.  AE;  Exli.  AE-1;  Exh. 
AJ;  Exh.  AK;  Exh.  BP;  Exh.  BQ;  Exh.  BR;  Exh. 
Z,  pp.  18818-18824)  and  pictures  of  the  same  were 
employed  in  a  color  brochure  advertising  the  existence 
and  availability  of  the  Model  300  peach  pitter  (Vol. 
2,  pp.  92-94;  Vol.  3,  pp.  124-125;  Exh.  AQ).  Such 
brochures  were  distributed  to  the  trade  on  or  before 
June  5,  1956.  (Vol.  2,  pp.  92-94.)  From  October,  1955, 
through  March,  1956,  Plaintiff  took  ^' sales  orders"  on 
its  regular  printed  f onus  for  Model  300  peach  pitters. 
(Vol.  3,  pp.  117-118,  172-174;  Exh.  AB-1;  Exh.  AB-4 
Exh.  AB-6;  Exh.  AB-10;  Exh.  AB-13;  Exh.  AB-15 
Exh.  AB-19;  Exli.  AB-20;  Exh.  AB-21;  Exh.  AF' 
Exh.  BJ-1;  Exh.  CE-1.)  A  number  of  such  customers 
executed  standard  printed  form  leases  for  #300  pit- 
ters and  Plaintiff  FMC  accepted  such  leases  during 
the  period  from  October,  1955  to  before  the  "critical" 
date  of  June  10,  1956  (one  year  prior  to  the  date  of 
Plaintiffs'  application  for  patent.)  (Vol.  3,  p.  184; 
Exh.  AB-9;  Exh.  AB-12;  Exh.  AB-14;  Exh.  AB-18; 
Exh.  AF;  Exh.  CF-4.) 

In  mid-January,  1956,  Plaintiff  imdertook  produc- 
tion of  Model  300  peach  pitting  heads  for  its  lease 
customers.  (Exh.  AO;  Exh.  AH;  Exh.  AT;  Exh.  AM.) 
During  the  peach  season  of  1956,  several  of  Plain- 
tiff's customers  reported  the  tonnages  of  peaches  pit- 
ted by  their  #300  machines  in  the  usual  mamier, 
they  were  billed  for  the  lease  rentals,  and  the  billings 
were  entered  in  Plaintiff's,  FMC's,  books  in  the  regu- 
lar manner.  Some  of  such  rentals  were  actually  paid 


and  such  payments  were  entered  in  Plaintiff's,  FMC's, 
books  in  the  ordinary  course  of  business.  (Vol.  3,  pp. 
118-119;  176,  180,  181,  182,  184-185;  Vol.  4,  pp.  232- 
233,  236-239,  241-242,  243,  254,  257-258,  278,  285,  292; 
Vol.  7,  pp.  564-566;  Exh.  AB-1;  Exh.  AB-4;  Exh. 
AB-6;  Exh.  AB-10;  Exh.  AB-15;  Exh.  AB-20;  Exh. 
AB-25;  Exh.  AT;  Exh.  BB;  Exh.  BD-1  to  BD-8; 
Exh.  BO;  Exh.  BL;  Exh.  BO;  Exh.  BS-2  to  BS-7; 
Exh.  BV;  Exh.  CA-1  to  CA-3;  Exh.  CJ-5;  Exh.  CJ- 
6.) 

Prior  to  the  critical  date  of  -June  10,  1956,  Plain- 
tiff took  orders  for,  executed  leases  with  respect  to 
and  took  steps  to  produce  between  200  and  400  Model 
300  machines.  Such  practice  was  inconsistent  with 
Plaintiff's  usual  experimental  practice  of  employing 
a  special  form  of  agreement  with  respect  to  machines 
which  were  intended  to  be  placed  on  a  trial  or  experi- 
mental basis.  (Vol.  5,  pp.  371-372;  Vol.  6,  pp.  533, 
537.) 


SPECIFICATION  OF  ERRORS 
In  connection  with  their  cross-appeal  on  the  issue 
of  jurisdiction.  Defendants  specify  the  following  er- 
rors : 

1.  The  District  Court  erred  in  failing  to  grant  De- 
fendants' motion  to  dismiss  this  action  on  the  axoimd 
that  the  original  complaint  was  defective  in  not  in- 
cluding sufficient  allegations  for  jurisdiction. 

2.  The  District  Court,  erred  in  allowing  Plaintiffs 
to  file  a  first  amended  complaint  after  expiration  of 


the  time  for  filing  the  complaint  specified  in  35  U.S.C. 
§146. 

3.  The  District  Coui't  erred  in  allowing  this  action 
to  proceed  on  the  basis  of  Plaintiffs'  first  amended 
complaint. 


SUPPORT  FOR  CHALLENGED  FINDINGS 

Appellant  has  challenged  only  Findings  38  and  40 
the  latter  of  which  is  an  ultimate  finding  of  fact  based 
on  a  mmiber  of  preceding  findings.  Therefore,  under 
Rule  18  (3),  Defendant  specifies  references  to  the 
record  that  support  the  findings  as  follows: 

Finding  10.  Plaintiffs  contend  they  completed  the 
invention  in  issue  by  August  8,  1955.  (Vol.  2,  p.  58.) 

Findings  12  and  34.  Plaintiffs'  ''Model  300"  peach 
pitting  machine  or  heads  embodied  and  practiced  the 
invention  in  issue.  (Vol.  2,  pp.  73-74,  80-81;  Vol.  3, 
pp.  131,  134-135.) 

Findings  13,  14  and  20.  Plaintiffs'  sales  represen- 
tatives demonstrated  their  Model  300  machine  for 
groups  of  invited  customers  during  the  latter  part  of 
August  and  the  first  part  of  September,  1955,  for  the 
purpose,  inter  alia,  of  determining  whether  peaches 
pitted  on  such  machine  would  be  acceptable  to  the 
trade  and  how  extensively  the  customers  might  utilize 
the  method  practiced  by  the  machine.  (Vol.  2,  p.  99; 
Vol.  4,  pp.  225,  249-250,  271;  Vol.  5,  pp.  337-340,  371- 
372,  410-411;  Vol.  7,  p.  560-  Vol.  8,  p.  678;  Exh.  Y,  p. 
11;  Exh.  Z,  pp.  18816,  18817;  Exh.  AC.) 


Findings  22  and  30.  Sample  peaches  were  pitted 
on  the  Model  300  machine,  some  were  sliOAvn  to  Plain- 
tiffs' customers,  and  some  were  shipped  to  them  and 
charged  to  ^' sales  promotion  expense".  (Vol.  2,  p.  89; 
Vol.  3,  p.  137;  Vol.  5,  pp.  366-367;  Exh.  Z,  pp.  18818- 
18824;  Exh.  AE;  Exh.  AE-1;  Exh.  AJ;  Exh.  AK; 
Exh.  BP;  Exh.  BQ;  Exli.  BR.) 

Finding  23.  Some  of  such  sample  peaches  were  pic- 
tured in  a  printed,  color  ]>rochure  advertising  the 
Model  300  machine  as  currently  available.  Such  bro- 
chui'es  were  distributed  to  Plaintiffs'  customers  for 
distribution  to  the  trade  on  or  about  Jime  5,  1956. 
(Vol.  2,  pp.  92-94;  Vol.  3,  pp.  124-125;  Exh.  AQ.) 

Finding  24.  Prior  to  1955  Plaintiffs'  normal  prac- 
tice in  marketing  i3each  pitting  machines  was  to  take 
sales  orders  from  customers,  accept  lease  agreements, 
require  reports  of  rentals  from  and  bill  its  customers 
for  such  rentals,  all  on  standard  printed  forms.  (Vol. 
3,  pp.  117-118,  172-174,  184.) 

Finding  25.  From  October  24,  1955,  through  March, 
1956,  Plaintiffs  issued  sales  orders  on  such  piinted 
forms  for  over  400  heads  for  use  on  their  Model  300 
machines.  (Exh.  AB-1;  Exh.  AB-4;  Exh.  AB-6;  Exh. 
AB-10;  Exh.  AB-13;  Exh.  AB-15;  Exh.  AB-19;  Exh. 
AB-20;  Exh.  AB-21;  Exh.  AF;  Exh.  BJ-1;  Exh. 
CE-1.) 

Finding  26.  Between  October,  1955,  and  .Time, 
1956,  Plaintiffs'  customers  executed  standard  printed 
form  leases  for  the  use  of  over  200  Model  300  ma- 
chines during  the  1956  peach  pitting  season,  beginning 
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July  1,  1956,  and  Plaintiff  FMC  accepted  the  same. 
(Exh.  AB-3;  Exh.  AB-5;  Exh.  AB-9;  Exh.  AB-12; 
Exli.  AB-14;  Exh.  AB-18;  Exh.  AF-4;  Exh.  CF-4.) 

Finding  28.  In  mid-Januar}%  1956,  Plaintiff  under- 
took production  of  parts  for  Model  300  machines  for 
installation  prior  to  the  1956  peach  pitting  season. 
(Exh.  AO;  Exh.  AH;  Exh.  AI;  Exh.  AM.) 

Finding  35.  Plaintiffs'  purpose  in  demonstrating 
their  Model  300  machine  to  customers,  displaying  such 
sample  peaches,  making  changes  in  mechanical  de- 
tails of  the  machine,  and  preparing  and  publishing 
such  advertising  brochure  was  to  solicit  ordei-s  for 
such  machine  from  their  customers.  (Vol.  5,  pp.  371- 
372;  Vol.  6,  pp.  533,  537.) 

Finding  38.  At  least  200  Model  300  machines  were 
installed  and  operated  in  Plaintiff's  customers'  can- 
ning plants  dui-ing  the  1956  peach  season,  several  of 
such  customers  reported  the  tonnage  of  peaches 
processed  on  such  machines,  were  billed  in  due  course 
for  lease  rentals,  and  some  paid  the  rentals  due  to 
Plaintiff  imder  such  leases.  (Vol.  3,  pp.  118-119,  176, 
180,  181,  182,  184-185;  Vol.  4,  pp.  232-233,  236-239, 
241-242,  246,  254,  257-258,  278,  285,  292;  Vol.  7,  pp. 
564-566;  Exh.  AB-1;  Exh.  AB-4;  Exh.  AB-6;  Exh. 
AB-10;  Exh.  AB-15;  Exh.  AB-20;  Exh.  AB-25;  Exh. 
AT;  Exh.  BB;  Exh.  BD-1  to  BD-8;  Exh.  BG;  Exh. 
BL;  Exh.  BO;  Exh.  BS-2  to  BS-7;  Exh.  BV;  Exli. 
CA-1  to  CA-3;  Exh.  CJ-5;  Exli.  CJ-6.) 

Finding  40.  The  large  nimiber  of  Model  300 
machines  and  the  number  of  lessees  involved  in  Plain- 


tiff's  leasing*  program  for  the  1956  peach  season,  as 
well  as  the  circimistances  under  which  such  machines 
were  placed  for  use  requires  a  finding  that  Plaintiff 
intended  to  and  did  commercially  use  such  machines. 
(See  above  Findings  Nos.  23,  24,  25,  26,  35  and  38.) 


ARGUMENT 
JURISDICTION 

The  United  States  Patent  Office  Board  of  Inter- 
ferences awarded  priority  of  invention  to  Defendants 
after  interference  proceedings  contested  by  Plaintiffs. 
(Exh.  AS.)  Fifty-four  (54)  days  after  the  Board's 
decision,  Plaintiffs  filed  a  complaint  in  the  District 
Court  (Vol.  1,  p.  1)  for  a  civil  action  imder  35  U.S.C. 
§146  which  reads,  in  part: 

Any  party  to  an  interference  dissatisfied  wath 
the  decision  of  the  board  of  patent  interferences 
on  the  question  of  priority,  may  have  remedy  by 
civil  action,  if  commenced  within  such  time  after 
such  decision,  not  less  than  sixty  days,  as  the 
Commissioner  appoints  or  as  provided  in  section 
141  of  this  title,  unless  he  has  appealed  to  the 
United  States  Court  of  Customs  and  Patent 
Appeals,  and  such  appeal  is  pending  or  has  been 
decided  .  .  . 

The  complaint  did  not  state  whether  Plaintiffs  had 
appealed  to  the  United  States  Court  of  Customs  and 
Patent  Appeals.  (Vol.  1,  pp.  1-4.) 

At  a  hearing  on  June  5,  1962,  ninety  (90)  days 
after  the  Board's   decision,   Defendants'   Motion   to 
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Dismiss  the  Complaint  for  lack  of  jurisdiction  was 
grant-ed  by  the  District  Court  with  leave  for  Plaintiffs 
to  amend  witliin  ten  (10)  days. 

On  Jime  11,  1962,  ninety-six  (96)  days  after  the 
Board's  decision.  Plaintiffs  filed  a  First  Amended 
Complaint,  adding  to  the  original  complaint  only  the 
allegation  that  no  previous  appeal  to  the  United 
States  Court  of  Customs  and  Patent  Appeals  had 
been  taken.  (Vol.  1,  pp.  5-8.) 

Defendants'  Renewed  Motion  to  Dismiss  the  First 
Amended  Complaint  for  lack  of  jurisdiction  was  de^ 
nied  by  the  District  Court  on  Jmie  20,  1962. 

A.  The  original  complaint  should  have  been  dismissed  without 
leave  to  amend,  because  it  did  not  aflBrmatively  state  that 
appeal  had  not  been  taken  to  the  United  States  Court  of 
Customs  and  Patent  Appeals. 

It  is  well  settled  that  tlie  federal  courts  are  courts 
of  limited  jurisdiction,  Shamrock  Oil  cD  Gas  Corpora- 
tion V.  Sheets,  313  U.S.  100,  108-109,  61  S.Ct.  868 
(1941),  tliat  statutes  conferring  jurisdiction  are  to  be 
strictly  construed,  Healy  v.  Batta,  292  U.S.  263,  270, 
54  S.Ct.  700  (1934),  and  that  facts  requisite  to  federal 
jui'isdiction  must  affii-matively  appear  in  the  record, 
Rohertson  v.  Cease,  97  U.S.  646,  648-650  (1878):  Ex 
parte  Smith,  94  U.S.  455,  456  (1876). 

The  principal  authorities  on  the  question  of  the 
specific  jurisdictional  requirements  imder  35  U.S.C. 
§146  (and  its  predecessor  R.S.  4915)  are:  Klimib  v. 
Roach,  151  F.2d  374  (7  Cir.,  1945),  cert.  den.  327 
U.S.  781,  66  S.Ct.  684   (1946);  and  Union  Carbide 
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Corp.  V.  Traver  Investments,  Inc.,  201  F.  Supp.  763 
(S.D.  111.,  1962),  appeal  withdrawn.  In  accordance 
with  the  above  i^eneral  i-ules  of  federal  jurisdiction, 
the  Seventh  Circuit  in  the  Klumh  case  stated: 

*'It  must  be  remembered  that  this  is  not  an 
ordinary  equitable  action  but  is  predicated  solely 
upon  a  statutory  provision  which  confers  juris- 
diction upon  the  couri  and  fixes  the  rights  of 
the  parties.  In  order  for  plaintiff  to  bring  him- 
self within  the  terms  of  §4915  and  before  the 
court  can  adjudicate  the  rights  of  the  parties, 
certain  things  must  exist:  (1)  Plaintiff  must 
have  elected  to  proceed  in  a  District  Court  rather 
than  by  appeal  to  the  United  States  Court  of 
Customs  and  Patent  Appeals;  (2)  his  complaint 
must  be  filed  within  six  months  after  the  decision 
of  the  Patent  Office;  and  (3)  notice  must  be 
given  to  adverse  parties  and  other  due  proceed- 
ings had.  It  is  our  view  that  these  requirements 
are  jurisdictional  and  the  complaint  by  appro- 
priate allegations  must  show  that  the  require- 
ments are  met;  othei'wise,  the  court  is  \rithout 
jurisdiction." 

151  F.2d  at  377. 

The  peculiar  relationship  between  the  requireanent 
(1),  above,  that  the  Plaintiff  must  allege  facts  show- 
ing its  election  and  the  requirement  (2),  that  the  suit 
must  be  commenced  within  sixty  (60)  days,  makes  this 
type  of  action  imique.  Tested  on  its  face  on  the  60th 
day  after  the  Board  of  Interferences  decision,  the 
comx)laiiit  must  meet  all  three  jurisdictional  require- 
ments before  a  district  court  has  the  power  to  enter- 
tam  the  action. 
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Tested  on  tJiat  crucial  day,  the  original  complaint 
before  the  District  Court  here  was  defective  as  to 
requirement  (1),  above,  because  it  failed  to  disclose 
whether  an  appeal  had  been  taken  to  the  Court  of 
Customs  and  Patent  Appeals.  (Vol.  1,  pp.  1-4.)  It 
could  not  be  affii-matively  ascertained  from  that  com- 
plaint that  the  District  Court  had  requisite  statutory 
jurisdiction.  The  Court  below  no  more  had  the  power 
to  peiTtiit  amendment  to  cure  that  defect  than  did  the 
court  in  the  Union  Carbide  case,  supra,  to  pennit 
amendment  to  cure  a  defect  as  to  the  requirement  (3) 
there  involved.  Shell  Development  Co.  v.  Universal 
Oil  Products  Co.,  63  F.Supp.  476  (D.  Del.,  1945) 
afe'd.  157  F.2d  421  (3  Cir.,  1946.) 

B.  Granting  of  leave  to  amend  the  original  complaint  and  the 
filing  of  the  First  Amended  Complaint  both  occurred  outside 
the  60-day  period  for  filing  a  complaint. 

Since  the  District  Court  had  no  jurisdiction  to 
entertain  the  original  complaint  or  to  grant  leave 
to  amend  that  complaint,  the  filing  of  a  First 
Amended  Complaint  [Plaintiffs'  first  attempt  to  com- 
ply with  requirement  (1)]  96  days  after  the  decision 
comi)lained  of  is  defective  as  to  the  60-day  require- 
ment (2).  The  60-day  period  was  established  by  the 
Commissioner  of  Patents  in  accordance  with  the 
statute  (37  C.F.R.  §1.30i).  No  power  is  given  the 
District  Court  to  either  waive  this  requirement  or 
extend  the  period  imder  the  guise  of  leave  to  amend 
a  complaint.  Ferwerda  v.  Coakwell,  121  F.Supp.  334 
(N.D.  Ohio,  1953) ;  aff'd.  220  F.2d  752  (6  Cir.,  1955)  ; 
Ferwerda  v.  Bendix  Aviation  Corp.,  136  F.Supp.  620 
(D.N.J.,  1955.) 
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There  is  no  question  among-  the  courts  that  a  com- 
plaint not  filed  within  tlie  prescribed  period  is  defec- 
tive. The  only  significant  question  is  whether  the 
defect  is  jurisdictional,  in  which  case  it  cannot  be 
waived  even  if  not  pleaded,  or  whether  the  defect  is 
one  of  limitation,  wliich  is  waived  unless  pleaded  by 
the  defendant. 

If  this  Court,  feels,  as  did  the  courts  in  Grady  v. 
Watson,  261  F.2d  752  (D.C.  Cir.,  1958) ;  and  Radio 
Corporation  of  America  v.  International  Standard 
Electric  Corporation,  134  F.Supp.  593,  594  (D.Del., 
1955),  that  the  defect  is  jurisdictional,  then  the  Trial 
Court  eiTed  in  granting-  Plaintiff  leave  to  amend  its 
complaint  at  a  time  outside  the  sixty-  (60-)  day  period 
and  in  accei:)ting  Plaintiff's  Amended  Complaint  as  a 
basis  for  this  action,  for  the  Trial  Court  did  not 
have  jurisdiction  to  do  either. 

If  this  Court  feels,  as  did  the  courts  in  Eckey  v. 
Watson,  268  F.2d  891  (D.C.  Cir.,  1959) ;  and  Diva 
Laboratorium  Aktiengesellschaft  v.  De  Loney  S  Co., 
237  F.Supp.  868  (D.D.C.,  1965),  that  the  sixty-  (60-) 
day  period  is  a  limitation  which  can  be  waived  un- 
less timely  raised,  the  result  is  the  same,  upon  De- 
fendants' renewed  motion,  the  Trial  Court  should 
have  dismissed  the  First  Amended  Complaint. 

It  is  clear  from  Eckey  that  only  the  Conmiissioner 
of  Patents  can  extend  the  60-day  period  on  a  petition 
timely  filed  and  in  the  present  case  such  extension 
has  neither  been  requested  nor  granted.  The  Trial 
Court  erred  in  usurping  the  Commissioner's  adminis- 
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trative  powers  and,  in  effect,  granting  Plaintiffs  a 
judicial  extension  of  the  60-<iay  period  by  granting 
Plaintiffs  leave  to  amend  their  complaint  and  by  ac- 
cepting Plaintiffs'  First  ^Vmended  ComplaLnt. 


PUBLIC  USE 

35  U.S.C.  §102  provider,  in  pertinent  part: 
''A  pereon  shall  be  entitled  to  a  patent  imless — 
(b)  The  invention  was  ...  in  public  use  or  on 
sale  in  this  country,  more  than  one  year  prior 
to  the  date  of  the  application  for  patent  in  the 
United  States  ..." 

This  statute  bai*s  the  Plaintiffs  from  obtaining  the 
claim  in  suit  because  of  their  commercial  exploita- 
tion of  the  claimed  method  prior  to  the  "critical  date" 
of  June  10,  1956. 

''The  express  pui^pose  of  this  statutory  provision 

was  to  prevent  the  extension  of  the  monopoly 

period  pennitted  by  the  patent  laws  by  requiring 

an  inventor  to  make  timely  application  so  that 

the  patent  period  might  commence  to  run  without 

undue  delay." 

Cafaphote    Corporation    v.    DeSoto    Chemical 

Coatings,  Inc.,  356   F.2d  24,   25,  mod.,   358 

F.2d  732  (9  Cir.,  1966),  ceri.  den.,  385  U.S. 

832  (1966). 

Contemporaneous  documents  kept  by  Plaintiffs 
show  that  they  placed  the  invention  in  issue  in  public 
use  and  on  sale,  in  violation  of  the  statute,  by  engag- 
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ing  in  various  sales  promotion  acti^dties  prior  to  their 
critical  date. 

A.    Plaintiffs'  demonstrations  of  its  #300  machine  to  customers 
for  the  purpose  of  inducing  sales  constituted  public  use. 

Prior  to  September  7,  1955,  Plaintiffs'  sales  man- 
ager invited  a  number  of  Plaintiffs'  major  customers 
to  view  a  demonstration  of  their  new  Model  300  peach 
pitter.  The  machine  was  demonstrated,  and  samples 
of  peaches  pitted  according  to  the  method  invention 
in  issue  were  displayed  to  groups  of  the  invited  can- 
ners.  The  demonstrations  were  calculated  to  yield  op- 
timum results  and  several  customers  were  impressed. 
The  purposes  of  the  demonstrations  were  to  deter- 
mine whether  the  pitted  peach  appearance  was  ac- 
ceptable to  the  customers  and  how  extensively  the  new 
pitting  method  might  be  used.  (Vol.  1,  p.  99;  Vol.  4, 
pp.  225-228,  249-252,  271,  274;  Vol.  5,  pp.  337-340,  366, 
371-372,  410-411;  Vol.  6,  pp.  536-537;  Vol.  7,  p.  560; 
Vol.  8,  p.  678;  Exh.  Z,  pp.  18815-18817.) 

Such  demonstrations  and  displays  resulted  in  plac- 
ing the  invention  in  issue  in  public  use  and  on  sale. 
Nicliolson  V.  Carl  W.  Mullis  Eyigineering  d-  Manufac- 
turing Co.,  315  F.2d  532,  535  (4  Cir.,  1963) ;  Armour 
d  Co.  V.  The  Rath  Packing  Co.,  154  F.Supp.  54,  57 
(N.D.  111.,  1957) ;  Cataphote  Corp.  v.  DeSoto  Chemi- 
cal Coatings,  Inc.,  235  F.Supp.  936,  938  (N.D.  Cal., 
1964) ;  Tucker  Aluminum  Products,  Inc.  v.  Grossman, 
312  F.2d  293,  295  (9  Cir.,  1963);  PUlco  Corp.  v. 
Admiral  Corp.,  199  F.Supp.  797,  814-817  (D.Del., 
1961). 
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B.  Plaintiffs'  use  of  sample  peaches  for  sales  promotion  pur- 
poses and  advertising  of  the  machine  is  significant  evidence 
of  public  use. 

Several  cases  of  peaches  pitted  on  the  Model  300 

machine  during  the  demonstration  rmis  were  canned, 

some  were  sllo^^^l  to  canners  as  further  evidence  of 

the  improved  results  obtainable  by  the  #300  machine, 

and  others  were  shipped  to  canners  by  Plaintiff  and 

chai*ged  to  "sales  promotion  exx>ense".  (Vol.  2,  p.  86; 

Vol.  3,  p.  137;  Vol.  5,  pp.  366-367;  Exli.  Z,  pp.  18818- 

18824;  Exhs.  AE,  AE-1,  BP,  BQ,  BR.) 

Conmiercial  exploitation  of  the  product  (sample 
peaches)  of  a  process  or  method  is  public  use  of  the 
method.  Metallizing  Engineering  Co.,  Inc.  v.  Kenyan 
Bearing  &  Auto  Parts  Co.,  Inc.,  153  F.2d  516,  519 
(2  Cir.,  1946)  (and  cases  cited  therein),  cert.  den.  328 
U.S.  840  (1946),  pet.  for  reh.  den.  328  U.S.  881 
(1946) ;  Tool  Research  &  Engineering  Corp.  v.  Hon- 
cor  Corp.,  367  F.2d  449,  453-454  (9  Cii\,  1966),  cert, 
den.,  387  U.S.  919,  pet.  for  reh.  den.,  88  S.Ct.  17 
(1967) ;  Armour  <&  Co.,  154  F.Supp.  at  57. 

Pictures  of  the  sample  peaches  appeared  in  a 
printed,  color  brochure  advertising  ''a  new  pitting 
machine  .  .  .  the  FMC  peach  pitter  Model  300"  which 
"FMC  now  offers"  and  "is  available".  A  considerable 
number  of  such  brochures  were  distributed  to  Plain- 
tiffs' customers  on  June  5,  1956,  for  distribution  to 
their  trade.  (Vol.  2,  pp.  92-94;  Vol.  3,  pp.  124-125; 
Exh.  AQ.) 

Such  advertising  is  significant  evidence  of  public 
use  and  on  sale  under  35  U.S.C.  §102  (b).  Catapiwte 
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//,  235  F.Supp.  at  938;  Nicholson,  315  F.2d  at  534- 
535;  Tucker,  312  F.2d  at  295  (where  "are  available" 
was  used  in  the  plaintiff's  advertisement). 

C.  The  sales  orders  for  ^tjtSOO  machines  were  at  least  offers  to 
lease  or  sell  machines  for  performing  the  method,  which 
constitutes  "on  sale"  under  the  statute. 

From  about  October  24,  1955,  through  March,  1956, 
Plaintiff  took  "sales  orders"  on  its  standard  printed 
forms  for  over  400  Model  300  peach  pitters  from  ten 
customers.  (Exhs.  AB-1,  AB-4,  AB-6,  AB-10,  AB-13, 
AB-15,  AB-19,  AB-20,  AB-21,  AC,  AD,  AF,  BJ-1, 
CE-1.) 

Especially  when  added  to  the  factors  of  demonstra- 
tions, use  of  i^itted  peaches  and  advertising  to  pros- 
pective customers,  the  taking  of  orders  is  sufficient 
to  call  into  play  35  U.S.C.  §102  (b).  Piet,  et  al.  v. 
United  States,  176  F.Supp.  576  (S.D.  Cal.,  1959); 
PJiilco,  199  F.Supp.  at  815;  Armour  BesearcU  Foun- 
dation V.  C.  K.  Williams  d  Co.,  280  F.2d  499  (7  Cir., 
1960),  cert.  den.  365  U.S.  811  (1961),  pet.  for  reh. 
den.  366  U.S.  941  (1961).  The  law  is  invoked  even 
though  the  machmes  were  not  to  be  delivered  imtil 
after  the  critical  date.  Philco,  199  F.Supp.  at  814-815; 
Tucker,  312  F.2d  at  295;  Nicholson,  315  F.2d  at  534. 

D,  The  execution  and  acceptance  of  leases  of  #300  machines 
were  sales  of  the  invention  under  the  statute. 

From  October,  1955,  to  June,  1956  (before  the  criti- 
cal date),  at  least  seven  of  Plaintiff's  customers  exe- 
cuted standard  printed  form  leases  for  #300  pitters 
and  such  leases  were  accepted  by  Plaintiff.  (Exhs. 
AB-3,  AB-5,  AB-9,  AB-12,  AB-14,  AB-18,  CF-4.) 
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The  ''sales  orders"  may  be  construed  as  contracts 
of  sale,  but  there  is  no  question  that  the  leases  exe^ 
cuted  in  response  thereto  were  actual  sales  under 
Plauitiff's  customary  progi'am  of  leasing  peach  pit- 
ting equipment  with  an  option  to  purchase.  Cataphote 
II,  235  P.Supp.  at  937-939;  Ttwker,  312  F.2d  at  295; 
Nicholson,  315  F.2d  at  535. 

E.  Production  of  machines  in  anticipation  of  plaintiffs'  cus- 
tomers' requirements  and  related  activities  are  consistent 
with  commercial  use. 

In  mid-January,  1956,  Plaintiff  imdertook  produc- 
tion of  sufficient  #300  heads  to  meet  its  commitments. 
During  February  and  March,  1956,  a  Model  300  ma- 
chiue  was  operated  in  Australia  and  Plaintiff's  sales 
representatives  were  instructed  to  display  such  sam- 
ple peaches  to  lessees  of  the  machines.  (Exhs.  AG, 
AH,  AI,  AJ,  AK,  AL.) 

These  activities,  occurring  prior  to  the  critical  date, 
are  consistent  with  commercial  use  as  opposed  to  the 
alleged  "experimental"  use.  PJiilco,  199  F.Supp.  at 
817;  Nicholson,  315  F.2d  at  535;  Cataphote  II,  235 
F.Supp.  at  940. 

F.  The  reporting,  billing,  and  paying  of  rentals  under  the 
leases  of  #300  machines  is  consistent  with  commercial  use. 

Several  of  Plaintiff's  customers  reported  the  ton- 
nages of  peaches  pitted  by  their  #300  machines  (as 
required  imder  their  leases),  were  billed  for  the  lease 
rentals,  and  the  billings  entered  on  ledger  cards 
(standard  forms  customarily  used  for  this  purpose 
by  Plaintiff).  Some  lessees  actually  paid  the  rentals 


19 

due  and  such  payments  were  entered  in  Plaintiff's 
books  in  the  customary  manner.  (Vol.  3,  pp.  118-119, 
175-176,  178,  180,  182,  184-185;  Vol.  4,  pp.  241-242, 
292;  Exhs.  AB-25,  AT,  BB,  BD-1  to  BD-8,  BG,  BL, 
BO,  BS-2  to  BS-7,  BV,  CA-1  to  CA-3.) 

These   factors   are  consistent  with   a   program   of 
sales  promotion  and  sales  carried  out  in  the  usual 
commercial  manner.  Cataphote  II,  235  F.Supp.  at  939. 
"The  nature  of  a  sale  of  this  character  cannot  be 
changed  by  the  seller  after  the  pm-chase."  (Em- 
phasis in  original.) 

Piet,  176  F.Supp.  at  582. 

"Rather  these  factors  are  consistent  with  a  pro- 
gram of  market  testing,  product  introduction, 
and  sales  promotion  that  is  consistent  with  a 
stage  of  product  development  well  beyond  the 
experunental." 

Cataphote  III,  356  F.2d  at  27. 

G.    Plaintiffs'  intent  and  purpose,  as  shown  by  their  activities, 
was  to  commercialize  their  Model  300  machine. 

Plaintiff's  attempt  to  justify  their  delay  of  nearly 
two  years  from  completion  and  successful  demonstra- 
tion of  their  iuvention  in  August,  1955,  to  the  filing 
of  their  application  in  June,  1957,  on  the  basis  that 
they  were  "experimenting"  with  the  invention.  It  is 
not  Plaintiffs'  claim  that  should  be  considered,  but 
the  actual  circumstances  which  manifested  intent. 
Philco,  199  F.Supp.  at  817;  Elizabeth  v.  Pavement 
Company,  97  U.S.  126,  133  (1877). 


20 


The  purpose  of  the  demonstrations  to  canners,  the 
display  of  sample  peaches,  hectic  operations  in  Aus- 
tralia, the  pr(»paration  and  publication  of  the  adver- 
tising brochure — essentially  all  the  acts  that  Plaintiffs 
now  claim  were  "experimental" — was  to  sell  the  #300 
machine.  "Well,  you  certainly  couldn't  sell  the  screw- 
driver and  hammer  method,  .  .  .",  elaborated  Plain- 
tiffs' Vice  Pr*esident  in  charge  of  the  #300  macliine 
project  (Vol.  6,  p.  520).  The  findings  of  the  Lower 
Court  bear  out  the  conclusions  that  the  demonstra- 
tions appear  "typical  of  'a,  trader's,  and  not  an  in- 
ventor's, experiment' ",  Cataphote  III,  356  F.2d  27. 

The  facts  that  the  alleged  inventor  of  the  method 
in  suit,  Mr.  Boyce,  had  nothing  to  do  with  the  demon- 
strations (Vol.  2,  p.  83)  and  that  Plaintiffs'  contem- 
poraneous docmnents  referred  "not  to  experimenta- 
tion, but  to  'demonstrations' "  (as  in  Exh.  Z,  pp. 
1,8815,  18816)  are  further  e^nidence  of  commercial  pur- 
poses. Cataphote  Corp.  v.  DeSoto  Chemical  Coatings, 
hic,  235  F.Supp.  931,  934  (N.D.  Cal.,  1964)  ;  Cata- 
phote II,  235  F.Supp.  at  939. 

Further  evidence  of  Plaintiffs'  actual  intent  and 
purpose  may  be  found  in  the  lack  of  records  of  can- 
ners' comments  useful  in  perfecting  the  invention, 
Armour  Research,  280  F.2d  at  506,  and  that  the  dem- 
onstrations were  conducted  by  the  sales  department, 
Philco,  199  F.Supp.  815-817. 

Whether  the  demonstrations  and  advertising  dis- 
closed the  details  of  the  Model  300  machine  or  the 
demonstrations  were  made  under  some  alleged  secu- 
rity arrangements   (of  which  there  is  no  record)   is 
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immaterial.  Elizabeth,  97  U.S.  at  136;  Chun  King 
Sales  V.  Oriental  Foods,  136  F.Supp.  659,  662  (S.D. 
Cal.,  1955),  rev'd  on  other  grounds;  Oriental  Foods  v. 
Chun  King  Sales,  244  F.2d  909  (9  Cir.,  1957) ;  Metal- 
lizing, 153  F.2d  at  517. 

H.  The  scale  of  plaintiffs'  activities  with  respect  to  the  #300 
machines  prior  to  June  10,  1956,  requires  the  finding  of 
public  use. 

The  mere  size  of  Plaintiffs'  leasing  program  for 
the  1956  season  destroys  any  suggestion  that  it  was 
intended  to  be  experimental  (although  one  witness 
said:  "That's  the  way  they  turned  out."  (Vol.  6,  p. 
556.) 

Although,  as  Plaintiff  concedes,  a  single  instance 
of  public  use  or  on  sale  is  fatal.  Plaintiff  offered  the 
Model  300  machine  to  most  of  its  major  customers, 
without  any  attempt  at  selection  for  "experimental" 
reasons,  and  to  fill  their  entire  plant  requirements  for 
peach  pitters.  (Vol.  4,  pp.  260-261;  Vol.  5,  pp.  404, 
410;  Vol.  7,  pp.  572,  582;  Vol.  8,  p.  678.)  On  the  basis 
of  those  of  Plaintiff's  records  which  were  produced 
during  Defendants'  discovery  and  the  testimony  of 
representatives  of  Plaintiff's  customers,  Defendants 
have  conservatively  estimated  the  number  of  Model  300 
machines  in  operation  during  the  1956  season  at  six 
of  Plain tift*'s  customers'  plants  at  201  (see  chart  in 
Appendix) ;  the  number  of  tons  of  peaches  pitted  on 
such  machines  during  the  1956  season  at  34,215;  and 
the  total  rental  income  lost  to  Plaintiff  (including 
rentals  refmided  for  both  the  #300  and  the  knife  pit- 
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ters)  at  $210,832.49.  If  Bercut-Richards  rentals  were 
refunded,  as  Plaintiff  claims,  the  total  lost  is  $266,- 
291.99.  Some  experiment! 

Not  only  are  the  findings  of  fact  which  support  the 
conclusion  that  Plaintiffs  placed  the  invention  in  pub- 
lic use  and  on  sale  more  than  one  year  before  their 
filing  date  not  clearly  erroneous,  they  are  supported 
by  clear  and  convincing  evidence,  largely  from  Plain- 
tiffs' own  records. 

I.     There  is  no  authority  contrary  to  the  holding  of  public  use. 

The  only  case  relied  on  by  Plaintiffs  on  this  issue 
is  Amerio  Contact  Plate  Freezers,  Inc.  v.  Belt-Ice 
Corporation,  316  F.2d  459  (9  Cir.,  1963),  where  the 
Lower  Court's  holding,  based  on  two  crucial  findings, 
was  affirmed: 

1.  A  "mock-up",  not  capable  of  freezing  foods  and 
two  full-scale  machines,  both  incomplete  and  inopera- 
tive, were  constructed  before  the  critical  date;  and, 

2.  No  definite  offer  to  buy  or  sell  the  machine  was 
made  imtn  after  the  critical  date  when  a  purchase 
order  was  executed.  (316  F.2d  at  460-463.) 

The  inapplicability  of  that  case  is  obvious  when 
compared  with  the  facts  here: 

1.  A  full-scale  #300  machine  successfully  pitted 
peaches  at  the  1955  demonstrations  for  Plaintiffs' 
customers.  The  samples  pitted  on  the  machine  were 
used  to  x>romote  sales  of  the  machine.  Plaintiffs  ad- 
mitted the  demonstrated  machine  embodied  and  prac- 
ticed the  invention  (Vol.  2,  pp.  73-74)  ;  and, 
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2.  Sales  orders  and  leases  on  regular  commercial 
forms  containing  definite  terms  were  executed  before 
the  ciitical  date. 

The  Amerio  case  is  further  distinguishal)le  when 
the  fact  that  Plaintiffs  were  not  engaged  in  "eliciting 
needed  changes  in  design"  of  their  method  invention 
(or  theii*  machine)  during  the  demonstrations  to  cus- 
tomers is  compared  with  that  quotation  of  purpose 
from  Amerio.  (316  F.2d  at  465.) 

Although  the  facts  here  are  likewise  distinguishable 
from  those  in  Elizabeth,  the  law  of  that  case  applies: 
"But  if  the  inventor  allows  his  machine  to  be 
used  by  other  persons,  generally,  either  with  or 
without  compensation,  or  if  it  is,  with  his  con- 
sent, put  on  sale  for  such  use,  then  it  will  be  in 
public  use  and  on  public  sale,  within  the  meaning 
of  the  law."  (97  U.S.  at  135.) 


OTHER  ISSUES 

The  Trial  Court  properly  disposed  of  the  case  on  the  public  use 
issue. 

In  addition  to  public  use,  there  were  other  issues 
in  the  action  below,  such  as  whether  John  Boyce  was 
the  true  sole  inventor  on  Plaintiffs'  application  and 
whether  Plaintiffs  had  priority  of  invention  as  be- 
tween the  parties.  No  evidence  was  admitted  on  these 
other  issues  in  view  of  an  Order  of  the  District  Court, 
dated  March  28,  1966  (Vol.  1,  p.  108),  that  all  proof 
of  both  parties  on  the  issue  of  public  use  should  be 
submitted  before  submission  of  proof  on  any  other 
issues.  Such  order  was  made  in  response  to  Defend- 
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ants'  motion  under  F.R.C.P.  42(b)  for  a  separate  trial 
of  the  issue  of  public  use. 

Having  determined  the  issue  of  public  use  in  De- 
fendants' favor  and  adverse  to  Plaintiffs,  the  District 
Court  properly  held  the  action  disposed  of  and  ripe 
for  entry  of  its  final  judgment.  The  holding  that 
Plaintiffs  placed  their  invention  in  public  use  and  on 
sale  more  than  a  year  prior  to  the  filing  date  of  their 
application  bars  the  District  Court  from  awarding 
any  af&i'mative  relief  to  Plaintiffs.  Sanford  v.  Kep- 
ner,  344  U.S.  13,  15,  73  S.Ct.  75  (1952) ;  Turchan  v, 
Bailey  Meter  Co.,  167  F.Supp.  58,  63  (D.  Del.,  1958). 

Plaintiffs'  attempt  to  twist  the  meaning  of  Sanford 
II  to  their  purpose  of  requesting  a  ruling  on  the 
validity  of  Defendants'  patent  in  the  guise  of  deter- 
mining the  issue  of  "priority".  There  is  no  evidence 
that  Defendants  have  ever  threatened  Plaintiffs  and 
the  parties  are  in  agreement  "that  the  Anderson  pat- 
ent is  not  actually  in  use".  (Vol.  6,  p.  504.)  Under 
these  circumstances  Plaintiffs  have  no  right  to  a  de- 
termination of  validity  of  Defendants'  patent  because 
there  is  no  controversy  respecting  the  same.  Sanford 
V.  Kepner,  195  F.2d  387,  390  (3  Cir.,  1952).  Nor  are 
Plaintiffs  in  any  position  to  assert  the  "public  in- 
terest" in  this  action  where  they  have  lost  their  right 
to  a  i)atent  on  the  invention  in  issue.  Sperry  Rand 
Corp.  V.  Bell  Telephone  Laboratories,  Inc.,  317  F.2d 
491,  493  (2  Cir.,  1963). 

It  is  at  least  unseemly  of  Plaintiffs  to  engage  in 
name-calling,  especially  when  the  Trial  Court  did  not 
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intend  the  expression  "dog  in  the  manger"  in  any 
derogatoiy  sense.  (Vol.  6,  p.  509.)  It  seems,  rather, 
that  Plainti:ffs'  attitude  is:  If  we  can't  have  a  patent 
because  of  our  public  use.  Defendants  shouldn't  have 
a  patent  either.  Not  only  is  there  no  proposition  of 
law  supporting  such  attitude,  but  Sanford  II  (cited 
by  Plaintiffs)  is  directly  opi^osed  to  such  proposition. 
That  case  decided  that  the  plaintiff,  who  had  lost  his 
right  to  a  patent  on  the  priority  issue,  had  no  right 
to  an  adjudication  of  the  validity  of  the  defendant's 
patent.  Plaintiffs  have  lost  their  right  to  a  patent  on 
the  public  use  issue,  therefore,  they  have  no  right  to 
an  adjudication  of  tlie  ''validity"  of  Defendants' 
patent. 

Even  if  the  Trial  Court  had  discretion  to  terminate 
the  trial  after  the  public  use  issue,  such  discretion 
was  properly  exercised.  CatapUote  III,  356  F.2d  at  27, 
note  5. 

It  is  extremely  doubtful  that  Plaintiffs  would  pre- 
vail on  the  question  of  priority  (notwithstanding  their 
erroneous  conclusion  that  Defendants  have  conceded 
or  would  not  oppose  the  same)  in  view  of  their  over- 
whelming burden  of  proof  to  overcome  the  Patent 
Office  decision.  Morgan  v.  Daniels,  153  U.S.  120,  124, 
14  S.Ct.  772  (1893).  Furthermore,  this  action  is  a 
poor  vehicle  in  which  to  test  the  validity  of  Defend- 
ants' patent,  Cleveland  Trust  Company  v.  Berry,  99 
F.2d  517,  521,  522  (6  Cii\,  1938),  and  would  be  con- 
trary to  the  direction  of  the  Supreme  Court  in  San- 
ford II,  344  U.S.  at  15-16. 


26 


CONCLUSION 
Appellees-Cross- Appellants'  position  is  that  the  Dis- 
trict Court  was  without  jurisdiction  to  try  this  action 
iuid   should   have   dismissed   the   complaint   on   that 
gromid. 

Alternatively,  if  the  Trial  Court  had  jurisdiction, 
Plaintiffs'  own  records  clearly  sustain  the  finding  that 
they  intended  to  place  and  did  place  their  machine 
embodying  the  invention  in  issue  in  public  use  and 
on  sale  more  than  one  year  before  the  filing  date  of 
their  ap];)lication  for  Letters  Patent.  The  law  is  clear 
that  such  action  bars  them  from  receiving  a  patent, 
the  only  relief  sought  in  this  action. 

Plaintiffs'  complaint  regarding  the  introduction  of 
unspecified  portions  of  some  depositions  is  deemed 
unworthy  of  response  and,  at  most,  may  constitute 
harmless  error  under  F.R.C.P.  61. 

Disposition  of  the  action  below  on  the  public  use 
issue  was  according  to  law  and  the  Judgment  of  the 
District  Court  should  be  affirmed. 

Dated,  San  Francisco,  California, 
April  26,  1968. 

Respectfully  submitted, 
boyken,  mohler,  foster  &  schlemmer 
Dirks  B.  Foster 
Harold  R.  Regan 

Attorneys  for  Appellees  and 

C  ross-Appellants 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Dirks  B.  Foster 

Attorney  for  Appellees  and 
Cross- Appellants 
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L 

JURISDICTIONAL  STATEMENT  OF  FACTS 

On  December  16,  1966,  the  Federal  Grand  Jury  sitting  at 
Tucson,  Arizona,  returned  an  Indiament  charging  Appellant 
Coe  Kane,  an  Indian,  with  having  wilfully,  unlawfully,  feloni- 
ously, deliberately,  premeditatedly,  and  with  malice  afore- 
thought, killed  and  murdered  Ethel  W.  Kane  on  or  about 
November  26,  1966,  on  the  Fort  Apache  Indian  Reservation 
in  the  District  of  Arizona.  (Transcript  of  Record,  Volume  I, 


Item  1.)  (Hereinafter,  Appellant  will  be  referred  to  as  "Coe 
Kane";  Volume  I  of  the  Transcript  of  Record  will  be  referred 
to  as  "RC";  the  Reporter's  Transcript  of  the  hearing  on  Ap- 
pellant's Motion  to  Suppress  will  be  referred  to  as  "S  RT," 
the  number  following  will  refer  to  the  page,  and  the  num- 
bers following  "L"  will  refer  to  the  line;  the  three  volumes 
of  the  Reporter's  Transcript  of  the  testimony  at  trial  will  be 
referred  to  as  "RT,"  the  number  following  will  refer  to  the 
page. ) 

On  December  19,  1966,  Coe  Kane  was  brought  up  for 
arraignment,  and  requested  counsel,  Leonard  Karp  was  ap- 
pointed, and  the  arraignment  was  continued.  (RC  Item  30) 
On  December  27,  1966,  Robert  Hirsh,  retained  counsel,  was 
substituted  for  Leonard  Karp,  and  Coe  Kane  pleaded  not 
guilt}'  (RT  Item  30).  On  December  30,  1966,  Coe  Kane's 
Motion  to  Set  Bail  was  heard  and  bail  was  set  at  S5,000  with 
$500  in  cash  to  be  deposited  and  trial  was  set  for  May  3, 
1967  (RC  Item  30).  On  January  3,  1967,  Coe  Kane  was 
admitted  to  bail  (RC  Item  30). 

On  January  12,  1967,  the  Goverrmient  filed  a  Motion 
to  Continue  Trial  in  order  to  comply  with  the  provisions  of 
18  U.S.C.A.,  §3432  since  the  new  jury  panel  would  not  report 
until  May  2,  1967,  one  day  before  trial   (RC  Item  4). 

On  January  23,  1967,  the  Motion  was  granted  and  trial 
was  reset  for  May  11,  1967  (RC  Item  30). 

On  May  4,  1967,  the  Government  filed  a  Motion  for 
Appointment  of  Expert  Witness  pursuant  to  Rule  28,  Federal 
Rules  of  Criminal  Procedure,  Title  18  U.S.C.A.  (RC  Item  5). 

On  May  8,  1967,  the  Court  granted  the  Motion  and  ap- 
pointed Dr.  Marshal  Jones  and  gave  instniaions  to  the  expert 
(RC  Items  6  &  7). 

On  May  9,  1967,  Coe  Kane  filed  a  Motion  to  Suppress 
(RC  Item  8). 


On  May  10,  1967,  the  Motion  was  heard,  testimony  and 
exhibits  were  received  and  the  Motion  was  denied  (RC  Item 

11  and  30). 

On  May  10,  1967,  a  stipulation  between  Coe  Kane  and 
the  Government  was  filed  to  the  effea  that  Coe  Kane  is  an 
enrolled  member  of  the  White  Mountain  Apache  Tribe  of 
Indians;  that  Ethel  Kane  was  an  enrolled  member  of  the 
Hualapai  Tribe  of  Indians;  and  that  the  events  with  which 
the  trial  was  concerned  occurred  within  the  boundaries  of  the 
Fort  Apache  Indian  Reservation  in  the  District  of  Arizona 
(RC  Item  10). 

On  May  11,  12,  16  and  17,  1967,  trial  was  held  before 
the  United  States  Distria  Judge  James  A.  "Walsh  and  the 
jury  returned  a  verdia  of  guilty  of  voluntary  manslaughter 
on  May  18,  1967  (RC  Item  30  and  16). 

On  May  12,  1967,  the  Court  appointed  Dr.  Hugh  Estes 
as  its  expert  and  filed  instruaions  to  the  expert  (RC  Items 

12  and  13). 

On  June  5,  1967,  the  Court  entered  Judgment  of  guilty 
and  sentenced  Coe  Kane  to  ten  years  (RC  Item  19). 

On  Jime  5,  1967,  Coe  Kane  lodged  a  Notice  of  Appeal 
and  moved  for  appointment  of  counsel  and  for  admission 
to  bail  which  was  granted  (RC  Items  20,  21,  22  and  26). 

On  June  12,  1967,  application  for  Order  for  transcript 
on  appeal  was  filed  by  Coe  Kane  and  on  June  13,  1967,  the 
affidavit  of  Coe  Kane  was  filed  and  a  motion  for  appeal  in 
forma  pauperis  was  filed  (RC  Items  23  &  24). 

On  June  13,  1967,  the  Court  entered  an  Order  Granting 
Leave  to  Appeal  in  Forma  Pauperis  and  the  Notice  of  Appeal 
was  filed  (RC  Items  25  and  26). 

This  is  an  appeal  from  a  Judgment  entered  by  the  United 
States  District  Court  for  the  Distria  of  Arizona.  This  Court 
has  jurisdiction  of  this  appeal  by  the  provisions  of  28  U.S.C.A., 
§1291. 


n. 

STATEMENT  OF  FACTS 

On  the  Saturday  following  Thanksgiving  of  1966,  that 
is  on  November  26,  1966,  two  young  boys  from  Kentucky, 
two  cousins  by  the  name  of  Louis  Luttrell  and  his  younger 
cousin  Jimmy  Lee  Luttrell  were  outside  Globe,  Arizona,  hitch- 
hiking back  to  Kentucky  (RT  100-101;  280).  A  man  they 
recognized  as  the  defendant,  Coe  Kane,  gave  them  a  ride  in 
his  vehicle  at  around  4:00  or  5:00  p.m.  (RT  102;  284). 
Jimmy  Luttrell  got  in  the  front  seat  and  Louis  Luttrell  got  in 
the  back  seat  (RT  102).  Jimmy  Luttrell  smelled  what  smelled 
to  him  like  beer  on  the  breath  of  Coe  Kane  (RT  102-103). 
The  smell  was  not  strong  when  they  were  picked  up  (RT 
103).  They  wanted  to  get  up  to  Highway  66  and  Coe  Kane 
offered  to  take  them  part  of  the  way  that  night,  that  he  would 
let  them  sleep  in  his  car  at  home,  that  his  home  was  off  the 
Highway  60  that  leads  up  to  Highway  66,  but  that  in  the 
morning  he  would  take  them  on  north  to  Show  Low  and 
drop  them  off  so  they  could  continue  on  their  way  by  High- 
way 66  (RT  109;  305).  During  the  ride  they  talked  (RT 
110);  Coe  Kane  talked  about  the  war  and  stated  he  could  get 
along  with  everybody  except  his  wife  (RT  110  L  9-19;  284  L 
7).  Coe  Kane  was  driving  pretty  fast  (RT  103  L  21-22). 
When  they  went  down  into  the  Salt  River  Canyon,  a  road  that 
winds  down  the  mountain  to  the  bottom  of  the  canyon  and  then 
winds  its  way  up,  Coe  Kane  was  driving  at  a  pretty  fast  rate, 
fifty  or  sixty;  he  went  over  the  double  line;  at  times  the  cousins 
did  ask  him  to  slow  down  (RT  103  L  23-25 ) . 

As  Jimmy  Luttrell  described,  if  Coe  Kane  hadn't  driven 
that  highway  before  and  wasn't  familiar  with  it,  Coe  Kane 
would  have  missed  some  of  those  curves  because  he,  Jimmy, 
sure  didn't  see  them  (RT  104-105).  When  they  were  almost 
out  of  the  canyon,  the  oil  light  went  on  (RT  106  L  5-8).  Coe 
Kane  told  them  they  were  going  to  have  to  get  some  oil  be- 


cause  his  car  was  leaking  oil  pretty  bad  (RT  106).  Coe  Kane 
told  them  he  had  a  friend  that  lived  up  the  road  from  whom 
he  could  get  oil  (RT  106).  Jimmy  and  Louis  Luttreli  went 
with  him  (RT  106-107).  Coe  Kane  walked  at  a  fast  rate 
(RT  106-107).  Coe  kept  saying,  "It's  just  a  little  ways  further, 
it's  just  a  little  ways  further."  Jimmy  and  Louis  Luttreli  esti- 
mated they  walked  from  one  to  two  miles  to  the  home  (RT 
107).  They  waited  outside;  Coe  came  out  with  the  friend  who 
also  appeared  to  be  an  Indian,  and  the  friend  gave  them  a  lift 
back  to  the  parked  car;  they  put  oil  in  the  car  and  the  friend 
followed  them  as  far  as  the  turn-off  for  his  house  on  the  high- 
way (RT  107).  They  then  proceeded  to  the  junction  off  of 
Highway  60  which  leads  to  the  Ft.  Apache  Indian  Reservation 
and  also  leads  to  White  River,  and  also  leads  to  the  home  of 
Coe  Kane  at  Canyon  Day  (RT  108).  At  this  junaion  Coe 
Kane  stopped  the  car  at  a  service  station  and  put  some  oil  in 
the  car  and  came  back  into  the  car  with  a  six  pack  of  beer, 
stubbies  (RT  109).  Jimmy  and  Louis  Luttreli  recalled  that 
Coe  Kane  did  not  drink  at  all  until  they  reached  that  service 
station;  that  once  they  left  the  service  station,  Coe  Kane  offered 
them  a  beer  each  and  Coe  himself  had  two  bottles  of  beer, 
so  there  were  two  stubby  beers  left  in  the  six  pack  (RT  109; 
282-283).  They  arrived  home,  Coe  Kane's  house  at  Canyon 
Day,  and  they  remained  in  the  car  while  Coe  Kane  went  in- 
side (RT  110  L  24  to  111  L  13).  Coe  Kane  came  back  and 
took  the  groceries  out,  took  a  rifle  out  of  the  car  and  handed 
it  to  his  wife,  Ethel,  and  Ethel  took  the  rifle  by  the  case  and 
it  started  falling  to  the  ground.  Coe  Kane  caught  it  before  it 
hit  the  ground  and  handed  it  back  to  her  ( RT  111;  245 ) . 
Coe  Kane  and  his  wife  went  inside.  After  approximately  five 
minutes  they  came  back  out  and  invited  Louie  and  Jimmy  Lut- 
treli into  the  house  (RT  111).  They  all  went  into  the  living 
room  ( RT  111).  Ethel  Kane,  Coe's  wife,  picked  up  the  baby 
off  the  couch,  one  of  their  children,  and  she  and  Coe  Kane 
went  into  the  bedroom  (RT  285);  Jimmy  and  Louie  Luttreli 


sat  on  the  couch  (RT  285 ).  They  could  hear  talking  in  there, 
but  not  loud  voices,  not  angry  voices  (RT  111-112).  Either 
before  she  went  into  the  bedroom  with  her  husband  or  when 
they  entered  the  house,  Ethel  said,  "I  don't  like  to  be  around 
him  when  he's  drinking."  (RT  286  L  19-20)  To  Louis  Luttrell 
Coe  Kane  appeared  less  intoxicated  when  they  arrived  at  his 
home  (RT  299  L  18-25).  Louis  Luttrell  described  both  Coe 
Kane's  and  Ethel  Kane's  temperment  as  flat  and  meant  by 
that  they  did  not  raise  their  voices  (RT  308).  (However,  Coe 
Kane  did  raise  his  voice  in  an  angry  tone  when  he  asked  her 
to  bring  the  beer  back  (RT  308  L  14-16).)  Ethel  Kane  came 
out  and  picked  up  the  remainder  of  the  six  pack,  the  two  re- 
maining stubbies,  and  started  out  the  door.  She  got  as  far 
as  the  front  door  and  had  it  open  (RT  288)  when  her  hus- 
band said,  "Where  are  you  going?"  she  said,  "Til  be  back." 
"Where  are  you  going  with  my  beer?  Come  back  or  I'll  shoot 
you,"  (RT  129;  288)  and  she  turned  around,  walked  toward 
him  and  told  him,  "You  wouldn't."  (RT  288  Louis  Luttrell 
saw  Coe  Kane  pick  up  a  rifle,  a  heavy  rifle;  Louis  Luttrell  is 
not  sure  if  he  levered  it.  Kane  threw  it  back  down  by  the 
washing  machine  and  picked  up  another  rifle  that  had  a  tele- 
scopic lens  on  it.  Government's  Exhibit  2,  raised  it,  levered 
it  and  aimed  it  and  shot  her  in  the  side  of  the  head.  That  hap- 
pened in  a  matter  of  seconds.  Ethel  Kane  fell  to  the  floor  (RT 
288-289).  Both  Louie  and  Jimmy  Luttrell  went  through  that 
front  door  which  Ethel  had  left  open,  ran  about  a  quarter  of 
a  mile  to  a  place  called  Miracle  Church  where  a  meeting  or 
service  was  going  on  (RT  113-114;  290).  Outside  the  church 
selling  pop  from  the  back  of  a  pick-up  was  a  little  young 
Apache  girl  about  fifteen  or  sixteen  named  Ruloh  Nosie,  whom 
they  asked  for  help  (RT  62).  Ruloh  went  in  and  told  her 
father,  Carl  (RT  63).  Carl  Nosie  got  up  and  told  others  in 
the  congregation  and  they  came  outside  (RT  68-69).  There 
were  lots  of  cars  there  from  the  meeting,  and  the  only  car 
that  wasn't  caught  or  blocked  by  others  was  Billy  Kane's,  a 
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cousin  of  Coe's  (RT  69),  so  they  asked  Billy  to  drive  them 
( RT  69 )  •  Jimmy  Riley  and  Carl  Nosie  rushed  to  Coe  Kane's 
house  (RT  70).  Billy  Kane  left  Jimmy  Riley  and  Carl  Nosie 
off  while  he  parked  the  car;  Carl  and  Jimmy  ran  around  to 
the  kitchen  door  and  they  knocked  (RT  70).  There  was  no 
answer.  Soon  they  saw  Coe  Kane's  face  at  the  window,  and 
he  said,  "It's  locked,"  and  he  gestured  toward  the  front  door 
(RT  71).  Carl  Nosie  and  Jimmy  Riley  entered,  and  they 
found  Ethel  Kane  on  the  floor  with  blood  coming  out  of  her 
nose  and  Coe  Kane  crying  over  her.  Riley  told  Kane  to  move 
and  Coe  Kane  did  (RT  147).  Jimmy  Riley  felt  for  signs  of 
life  and  there  were  no  signs  of  life  (RT  72).  Carl  Nosie  saw 
two  rifles  in  the  room  and  took  them  to  Billy  Kane  who  locked 
them  in  the  trunk  (RT  73).  Billy  Kane  came  in  and  heard 
Coe  Kane  saying,  "Ethel"  and  "Baby"  (RT  170).  Billy  Kane 
left  to  notify  relatives  (RT  170).  Jimmy  Riley  had  left  to 
go  to  the  closest  phone  to  summon  help  (RT  150).  Riley 
called  police  and  an  ambulance  (RT  149-150).  Carl  Nosie 
could  not  smell  alcohol  on  Coe  Kane's  breath  (RT  78)  nor 
did  his  eyes  appear  glassy  (RT  83).  Two  tribal  policemen, 
Ed  Kahn  and  Lafe  Altaha  arrived  (RT  75;  182).  They  went 
in  and  Lafe  Altaha  felt  for  signs  of  life  (RT  183).  They  se- 
cured the  premises  (RT  184)  after  they  had  placed  Coe  Kane 
in  the  police  car,  but  nothing  was  said  to  him  (RT  77;  183). 

Floyd  Chestnut,  who  is  a  Bureau  of  Indian  AflFairs  em- 
ployee, a  criminal  investigator,  was  on  a  stake-out  at  the  high 
school  that  night  (RT  217).  It  took  approximately  one  hour 
for  Chestnut  to  get  there  (RT  217  L  15).  When  he  arrived 
he  took  pictures  (RT  218).  Her  body  was  taken  by  Hupp 
Sanchez,  an  employee  of  the  Public  Health  Hospital  at  White 
River,  to  the  Public  Health  Hospital  (RT  214-215).  Chest- 
nut looked  for  bullet  holes  and  cartridge  shells,  but  did  not 
find  any  (RT237). 

Carl  Nosie  had  Billy  Kane  open  the  trunk,  and  they  took 
the  two  rifles  and  they  handed  them  to  Ed  Kahn  who  handed 


them  to  Floyd  Chestnut  (RT  222).  Both  rifles,  Government's 
Exhibits  1  and  2,  were  empty  (RT  223).  Government's  Ex- 
hibit 1  operates  with  a  chp  by  bolt  action,  with  Government's 
Exhibit  2  the  ammunition  is  hand-loaded  and  is  loaded  by 
lever-action  (RT  222-223).  Grady  received  Government's 
Exhibit  1  from  Francis  Dazen  at  the  police  station  (RT  275). 
Floyd  Chestnut  gave  one  rifle.  Government's  Exhibit  2,  to 
Henry  Grady  (RT  224). 

The  Government  ofl^ered  the  testimony  of  Dr.  Thomas 
Jarvis,  a  medical  doctor  practicing  in  Globe  and  St.  Johns, 
who  testified  that  a  bullet  entered  Ethel  Kane's  head  on  the 
left  side  just  above  the  ear,  the  parieto-occipital  area.  The  bullet 
disintegrated  on  entering  the  brain;  it  never  exited  (RT  48- 
49).  Fragments  of  the  bullet  were  removed  (RT  51).  The 
bullet  fraaured  the  skull  into  three  pieces  (RT  49).  She  died 
almost  instantly,  in  all  probability  (RT  50). 

Coe  Kane  offered  evidence  of  reputation  for  being  a  peace- 
ful and  law-abiding  person  by  the  following  persons  who  had 
never  heard  anything  bad:  William  Glidden  (RT  320); 
James  Stevens  (RT  325);  Wayne  Kirkpatrick  (RT  329); 
Rev.  Arthur  Genther  (RT  337);  Raymond  Kane  (RT  566). 

There  was  further  evidence  of  reputation  for  being  a  peace- 
ful and  law-abiding  person  by  people  who  had  heard  these 
traits  of  Coe  Kane  discussed.  They  were  as  follows:  Father 
Sylvester  Manchester  (RT  244),  but  he  had  not  heard  Coe 
Kane  had  been  arrested  for  simple  assault  in  Oaober  of  1966 
(RT  247-248);  Ronnie  Lupe  (RT  252),  but  Lupe  had  not 
heard  Coe  Kane  had  been  arrested  for  simple  assault  in  Oc- 
tober of  1966  (RT  252),  nor  had  he  heard  Coe  Kane  had 
been  arrested  for  assault  and  battery  in  March  of  1962  (RT 
,254);  Fred  Benashley  (RT  259),  nor  had  he  heard  of  the 
two  said  arrests  (RT  260);  Max  Taylor  (RT  332),  nor  had 
he  heard  of  the  two  said  arrests  (RT  332-333). 

Coe  Kane  also  offered  the  testimony  of  four  psychiatrists, 
three  of  whom.  Dr.  William  Cutts  (RT  362-397),  Dr.  Hu- 
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bert  Estes  (RT  465-490),  Dr.  Marshall  Jones  (RT  505-532), 
testified  Coe  Kane  had  a  pathological  reaction  to  alcohol  and 
the  fourth  psychiatrist,  Dr.  L.  Willard  Shankel,  who  did  not 
so  testify  but  testified  instead  that  Coe  Kane  was  suffering  from 
a  chronic  undifferentiated  schizophrenic  disorder  and  that  Coe 
Kane  was  incapable  of  knowing  and  understanding  what  he 
was  doing  on  November  26,  1966  (RT  536).  Dr.  Shankel 
based  this  diagnosis  on  Coe  Kane's  statement  to  him  that  he 
could  not  remember  the  shooting  (RT  535),  and  that  he 
had  visual  and  auditory  hallucinations  during  periods  of  exces- 
sive drinking  (RT  537-538). 

Dr.  Cutts  based  his  opinion  that  Coe  Kane  did  not  know 
the  nature  and  quality  of  his  act  (RT  368)  on  Coe  Kane's 
stating  he  was  unable  to  recall  the  period  of  the  shooting  (RT 
368  L  10-15)  and  other  periods  of  black-outs  Coe  Kane  said 
he  had  (RT  374  L  12-18). 

Dr.  Cutts  related  what  was  told  him  by  Coe  Kane  as  to 
head  injuries  three  different  times,  in  1954,  in  I960  and  in 
May  or  June  of  1966  (RT  373  L  10-23). 

Dr.  Cutts  had  no  absolute  way  to  determine  if  the  history 
Coe  Kane  related  was  false  except  his  own  opinion  that  Kane 
was  truthful  (RT  380  L  11-17). 

Dr.  Cutts  stated  the  memory  defea  must  be  consistent 
(RT  382  L  18-21). 

Dr.  Cutts  stated  his  opinion  would  be  changed  if,  in  the 
observation  of  others  Coe  Kane  was  crying  over  his  wife  and 
had  sent  his  daughter  to  summon  help  (RT  392  L  22  to 
393  L  14). 

Dr.  Cutts  testified  the  consumption  of  alcohol  was  the 
precipitating  cause  of  Coe  Kane's  not  being  able  to  understand 
the  nature  and  quality  of  his  aas  (RT  396  L  24  to  397  LI). 

Dr.  Estes  testified  that  there  is  no  objective  method  to 
establish  whether  or  not  a  person  is  having  a  pathological 
reaction  to  alcohol  (RT  469  L  14-20). 


Dr.  Estes  was  of  the  opinion  that  Coe  Kane  had  a  patho- 
logical reaction  to  alcohol  and  did  not  know  the  nature  and 
quality  of  his  aas  in  picking  up  the  rifle  and  shooting  his  wife 
(RT  472-473). 

Dr.  Jones  testified  that  but  for  the  alcohol  he  would  not 
have  shot  his  wife  ( RT  5 1 1  L  3-4 ) . 

Dr.  Jones  did  not  believe  hallucinating  was  a  part  of  Coe 
Kane's  reaction  to  alcohol  (RT  525  L  9-11). 

Dr.  Jones'  opinion  was  based  on  the  change  in  his  driving 
and  the  reputation  for  being  a  peaceful  person  (RT  529). 

Raymond  Kane  testified  for  Coe  Kane  and  stated  that 
Coe  Kane  was  his  father's  first  cousin  and  that  he  was  friendly 
with  him  (RT  563  L  7-11).  He  testified  also  that  he  drove 
Coe  Kane's  brother  and  mother  to  Coe's  home  that  night  (RT 
564).  They  went  in  and  saw  the  body;  Raymond  Kane  came 
out  and  walked  over  to  the  police  van  and  quoted  Coe  as 
saying,  "Hey,  what  am  I  doing  in  here.  Let  me  out  of  here." 
He  stated  he  repeated  it  four  or  five  times  (RT  564  L  21-23). 

Coe  Kane  testified  that  on  Saturday,  November  26,  1966, 
he  and  his  wife  arose  early,  as  they  were  both  going  to  work. 
She  was  a  practical  nurse  at  the  Public  Health  Hospital  at 
Whiteriver  and  he  was  a  heavy  equipment  operator  for  the 
Bureau  of  Indian  Affairs.  They  first  drove  by  his  place  of 
work  and  no  one  was  there.  He  then  drove  her  to  the  hospital. 
She  told  him  that  if  he  wasn't  working  that  day  to  drive  to 
Globe  to  pick  up  shoes  that  had  been  repaired  and  pictures 
that  had  been  developed.  He  had  wanted  to  wait  until  payday 
which  was  on  Friday.  She  wanted  him  to  go  on  Saturday  be- 
cause she  was  afraid  the  pictures  would  be  lost,  which  had 
happened  to  them  before  (RT  342-344).  Coe  went  on  to  a 
friend's  house.  It  was  about  6:45  a.m.  At  approximately  10:00 
a.m.  he  left  for  Globe  and  arrived  a  little  after  12:00  noon 
(RT  345).  He  picked  up  the  shoes  and  then  picked  up  the 
pictures  and  groceries  (RT  345).  Coe  then  went  to  pick  up 
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hamburgers  to  eat  and  decided  to  have  some  beer  at  Pinky's 
on  the  way  out  of  town.  This  was  at  approximately  1 :  00  p.m. 
(RT  346  L  16-17). 

He  told  his  wife  he  would  be  home  by  4:00  p.m.  (RT 
346  L  4-5).  When  this  conversation  took  place,  he  did  not 
state  (RT346L2-5). 

At  Pinky's,  Coe  ran  into  a  friend,  Eddy  Edwards,  and  the 
friend  insisted  on  having  a  beer  (RT  347).  After  the  second 
pitcher  of  beer  Coe  Kane  testified  he  did  not  recall  what  hap- 
pened (RT  348).  He  testified  "blackouts"  had  happened  to 
him  on  previous  occasions  when  he  was  having  a  beer  or  some- 
thing (RT348L  13-19). 

Coe  came  to  while  walking  "to  this  man's  house,  we  were 
out  of  oil."  He  did  not  remember  leaving  Globe  or  picking 
up  the  hitchhikers  (RT  348  L  22-25). 

He  did  remember  a  little  before  that  about  being  in  the 
Salt  River  Canyon  and  one  of  the  boys  said  the  light  was 
going  on.  Coe  looked  around  and  saw  someone  was  in  the  car 
and  was  surprised  to  find  two  people  in  the  car  (RT  349). 

Coe  recalls  stopping  at  Carrizo  Junction  for  some  beer 
and  drinking  one  beer  but  does  not  remember  drinking  a  second 
one  (RT  350).  He  did  recall  a  conversation  about  the  Army 
and  was  never  in  the  Army  (RT  350). 

He  did  not  remember  his  way  home  "from  Cedar  Creek 
on  out  where  I  had — they  said  I  had  the  second  beer,  I  don't 
remember  that  until  I  pulled  right  in  front  of  the  house,  you 
know,  right  against  the  house."  (RT  350  L  23-25). 

Coe  Kane  met  his  wife  by  the  door  and  he  stated  his  wife 
asked  who  they  were;  he  replied  they  were  hitchhikers  and 
she  told  him  the  rifles  were  in  the  car  with  the  hitchhikers. 
He  replied  one  was  in  the  bedroom  and  she  said,  no  they  were 
both  in  the  car  (RT  351). 

Coe  testified  he  had  left  only  one  in  the  house  because  he 
was  in  a  hurry  and  he  had  not  checked  it  to  see  if  it  was  loaded 
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(RT  352).  After  a  leading  question  and  an  objeaion  to  it, 
Kane  stated  it  was  the  .22  caliber,  Government's  Exhibit  2, 
he  had  left  in  the  house  (RT  352  L  12-15). 

Coe  stated  the  .22  caliber.  Government's  Exhibit  2,  was 
last  used  by  him  on  Thanksgiving  day  and  was  unloaded,  and 
that  the  .308  magnum,  Government's  Exhibit  1,  had  a  loaded 
clip,  but  the  gun  was  not  loaded.  (RT  352-353) 

Coe  stated  he  and  his  wife  went  outside  and  obtained  some- 
thing; he  did  not  remember  what  (RT  354).  Once  inside  the 
house  he  remembered  showing  her  the  .22  rifle  in  the  closet 
and  told  her  the  hitchhikers  had  asked  to  stay  in  the  car  over- 
night (RT  355).  He  does  not  remember  the  hitchhikers 
coming  in.  (RT  355  L  1-3)  AH  he  remembers  is  showing 
her  the  .22  rifle,  presumably  Government's  Exhibit  2,  in  the 
closet  in  the  bedroom  and  walking  into  the  living  room  with 
it  in  his  hands  (RT  355). 

He  did  not  remember  pulling  the  trigger  and  had  no  in- 
tention to  shoot  his  wife  (RT  356). 

He  did  recall  telling  his  little  girl  to  go  get  help  (RT 
356  L  21  to  356  L  7). 

He  did  recall  that  he  was  in  the  dog  catcher  (RT  357) 
and  talking  to  Charles  Malone  in  jail  the  next  morning  (RT 
358)  but  he  did  not  recall  talking  to  Billy  Kane  while  in 
the  dog  catcher  (RT  358). 

He  did  not  start  drinking  in  Pinky's  for  any  particular  pur- 
pose except  that  he  ran  into  a  friend  (RT  359). 

He  had  no  intention  of  harming  Ethel  (RT  359). 

Coe  Kane  had  drunk  in  the  past  and  realized  he  had  black- 
outs (RT  360).  Before  I960,  he  did  not  have  blackouts.  (RT 
360  L  19-21 )  In  I960  he  had  an  accident  when  he  was  roping 
and  went  over  his  horse  head  first  (RT  361). 

On  cross-examination  he  was  asked  if  he  told  Dr.  Cutts 
whether  he  got  along  well  with  his  wife  after  the  birth  of  his 
third  child  which  was  in  I960,  and  he  replied  he  had.   (RT 
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399  L  9-11)  They  did  have  some  arguments,  but  only  once 
in  a  while.  (RT  399  L  12-14) 

Before  placing  the  next  question,  Government's  counsel 
asked  to  approach  the  bench  and  stated  the  next  question  would 
relate  to  an  argument  in  1965  about  Coe  Kane's  going  around 
with  another  woman  and  why  didn't  he  let  her  go  to  her 
mother's  home  with  the  children  to  let  him  go  around  with 
the  woman.  (RT  400-401)  Appellant's  counsel  objeaed  and 
then  conceded  that  it  would  constitute  pertinent  cross  exam- 
ination unless  asked  in  bad  faith  (RT  401  L  7-10). 

The  question  was  put  to  Coe  Kane  as  to  any  time  in  1965 
(RT  403-404)  and  he  did  not  remember  it  (RT  404  L  2-3). 

He  was  asked  if  he  told  anyone  about  getting  dizzy  and  he 
replied  only  his  wife  and  his  parents   (RT  407  L  2-11). 

He  was  asked  when  the  dizzy  spells  started  and  he  replied 
in  I960  (RT  407).  He  was  asked  if  he  told  Dr.  Jones  that 
the  dizzy  spells  started  in  the  last  eighteen  months  and  he 
replied  he  had  (RT  407-408). 

He  was  asked  what  time  did  he  go  back  to  the  hospital 
on  November  26,  1966,  after  he  had  dropped  his  wife  off  and 
he  replied  10  or  10:30  (RT  411).  He  was  asked  what  time 
did  he  arrive  in  Globe  and  he  replied  he  didn't  know  (RT 
4llL17-18).He  was  asked  if  he  told  Mr.  Hirsh  (Appellant's 
counsel)  12:00,  and  he  replied  he  had,  but  that  he  didn't 
really  know  the  time,  he  was  just  guessing  (RT  411). 

He  was  asked  how  fast  was  he  driving,  and  he  replied  60 
miles  per  hour  on  the  straight  stretches,  and  as  fast  as  he 
could  on  the  curves  (RT  412). 

He  was  asked  what  he  did  in  Globe  and  he  related  shopping 
and  going  for  a  hamburger  (RT  413).  He  was  asked  at  what 
time  he  went  for  a  hamburger  and  he  replied  he  didn't  re- 
member (RT  4l4,  L  1-2).  He  was  asked  if  he  told  Mr.  Hirsh 
around  1:00  p.m.  and  he  replied  it  could  have  been  and  on 
hearing  the  question  repeated  he  replied  he  had  (RT  4l4  L 
3-6). 
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He  was  asked  if  Pinky's,  the  place  he  had  said  on  direct 
examination,  was  on  the  way  home,  i.e..  Show  Low  (RT  346 
L  16-17)  and  he  said  it  was  and  then  admitted  it  was  not 
(RT  414-415). 

He  was  asked  what  time  he  arrived  at  Pinky's  and  he 
replied  1:30  or  2:00  (RT  415  L  24  to  416  L  1).  He  was 
asked  if  it  was  as  late  as  3:00  or  4:00  and  he  replied  it  couldn't 
have  been.  (RT  4l6  L  2-3). 

He  stated  he  could  have  had  a  second  glass  before  his 
friend  Edwards  arrived  (RT  4l6). 

He  was  asked  if  he  told  any  doctor  at  Whiteriver  about 
his  blackouts  or  dizziness  and  he  replied  he  hadn't.  (RT  417 
L  23-25) 

He  was  asked  if  he  went  to  the  doaors  for  sinus  trouble 
and  eye  trouble  and  he  "couldn't  say."  (RT  418-419) 

He  was  asked  if  he  first  bought  his  friend  a  glass  of  beer 
and  then  a  pitcher  of  beer  and  he  couldn't  recall  (RT  421). 
He  was  asked  if  he  had  three  glasses  out  of  the  first  pitcher  and 
he  couldn't  recall  (RT  422). 

He  was  asked  if  he  told  Mr.  Hirsh  on  direa  examination 
that  the  hitchhikers  had  told  him  he  had  two  beers  in  the 
car  and  he  couldn't  recall  (RT  423-424). 

He  was  asked  where  he  remembered  "coming  to"  on  his 
trip  home  and  he  replied  at  the  bridge  at  the  bottom  of  the 
Salt  River  Canyon  (RT  428-429). 

He  could  not  recall  he  had  told  Mr.  Hirsh  on  direct  ex- 
amination that  he  "came  to"  walking  to  the  house.  (RT 
432  L  4-9) 

He  could  have  told  Henry  Grady  on  November  28,  1966, 
he  had  two  beers  on  his  way  home,  but  someone  in  the  jail 
could  have  told  him  that  (RT  491-492). 

He  could  not  recall  calling  his  wife  at  the  hospital  long 
distance  from  Globe  (RT  492  L  7-12).  He  could  not  recall 
if  during  this  phone  call  he  had  an  argument  with  her  (RT 
495  L  1-4). 
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He  didn't  tell  anyone  at  the  hospital  about  the  blackout 
when  he  had  his  accident  in  the  summer  of  1966  because  he 
was  more  concerned  about  his  swollen  arm   (RT  495-496). 

He  did  not  know  why  he  took  the  .308  rifle  to  Globe 
(RT  496  L  23-25),  and  he  didn't  know  why  he  left  the  .22 
rifle  at  home  (RT  497  L  1-11). 

On  re-direct  examination  he  denied  ever  checking  the  .308 
on  November  26  to  see  if  it  was  loaded  (RT  499  L  10-13). 

On  re-cross  examination  he  calls  going  for  sinus  trouble 
treatment  but  did  not  tell  the  doctor  about  blackouts  because 
he  never  did  give  much  thought  to  it  (RT  504  L  6-12). 

Dr.  Gilbert  M.  Burkel  was  called  for  rebuttal  by  the  Gov- 
ernment; he  was  the  Medical  Officer  in  Charge  of  the  United 
States  Public  Health  Hospital  at  Whiteriver  (RT  549-550). 
He  stated  he  has  custody  of  the  medical  records  and  how  they 
are  prepared  and  maintained  (RT  550-551).  He  stated  that 
in  July,  1966,  Coe  Kane  was  treated  following  a  rodeo  acci- 
dent for  a  swollen  arm  and  this  was  the  only  injury  found; 
he  was  released  (RT  551).  In  March  1966  he  was  treated 
for  recurrent  sinusitis  (RT  551  L  22-24).  He  was  treated 
repeatedly  for  sinus  trouble  and  eye  infeaion  in  1966  and 
1965  (RT  552),  and  those  were  the  only  things  he  was 
treated  for  during  that  time  (RT  552). 

Dr.  Burkel  also  testified  he  knew  Ethel  Kane,  the  decedent. 
On  November  26,  1966,  he  recalled  she  received  a  long  dis- 
tance call  from  Globe  about  12:15  to  1:00  p.m.  (RT  552 
L  13-22).  The  phone  conversation  lasted  approximately  five 
minutes  (RT  553  L  4-5).  She  raised  her  voice  and  appeared 
upset  by  the  call  (RT  553  L  6-22). 

On  cross-examination,  it  was  brought  out  he  was  hospital- 
ized in  August  i960  for  rodeo  injuries,  including  a  possible 
brain  concussion,  but  when  he  was  discharged  the  concussion 
was  not  diagnosed  (RT  554).  He  remembered  the  time  of 
the  phone  call  because  he  was  late  for  lunch  and  he  was  fin- 
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ishing  some  notes  at  the  nurses'  station  when  the  call  came 
(RT558L  13-16). 

On  re-direct,  Dr.  Burkel  testified  he  was  at  the  hospital 
when  Ethel  Kane's  body  was  brought  in  the  evening  of  No- 
vember 26,  1966,  and  he  had  a  conversaiton  with  a  nurse 
concerning  the  phone  call  and  that  is  what  impressed  it  on 
his  memory  (RT  561  L  16-23). 

Gladys  Whatoname  was  also  called  on  rebuttal  for  the 
Government.  She  stated  she  was  the  mother  of  the  decedent 
(RT  572  L  19-20). 

She  testified  that  in  1965  she  was  riding  with  her  daugh- 
ter and  son-in-law,  Coe  Kane.  She  stated  Ethel  Kane  stated 
she  wanted  to  go  live  with  her  mother  so  that  Coe  could  go 
around  with  his  lady  friend  and  she  wanted  Coe  to  let  her 
take  the  children  (RT  574-576). 

On  cross-examination  she  stated  she  knew  who  the  woman 
was  Ethel  was  talking  about  (RT  576). 

Edward  Edwards  was  also  called  on  rebuttal  for  the  Gov- 
ernment. He  testified  he  went  to  Pinky's  about  4:00  p.m.  (RT 
579  L  16-18).  He  saw  Coe  Kane  there  (RT  579  L  8-10). 
Pinky's  is  south  of  Globe  on  the  way  to  the  San  Carlos  Res- 
ervation, not  the  Fort  Apache  Reservation  (RT  579  L  11-15). 

First  Edwards  bought  a  glass  of  beer  for  Coe  Kane,  then 
Edwards  got  his  wife  out  of  the  car  (RT  580).  Then  three 
pitchers  of  beer  w^ere  bought  (RT  581).  They  were  there 
about  an  hour  (RT  586  L  6-8). 
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III. 

OPPOSITION  TO  SPECIFICATION  OF 
ERRORS 

1 .  The  Trial  Court  properly  denied  a  Motion  for  Judgment 
of  Acquittal  at  the  close  of  all  the  evidence  because  the  Gov- 
ernment did  sustain  its  burden  of  proof  of  sanity  of  the  Appel- 
lant at  the  time  of  the  Commission  of  the  offense. 

2.  The  Trial  Court  did  permit  Appellant's  counsel  (Trial 
Counsel)  to  ask  if  the  jurors  would  be  willing  to  accept  lack 
of  mental  responsibility  through  insanity  or  some  other  mental 
defect  as  a  defense  (RT  27  L  17-23)  and  the  Court  properly 
denied  Appellant's  Counsel  (Trial  Counsel)  to  voir  dire  the 
jury  on  insanity  brought  on  by  the  drinking  of  intoxicating 
beverages. 

3.  The  Trial  Court  properly  denied  Appellant's  Motion 
to  Suppress  Exhibit  6  which  was  a  photograph  of  the  victim's 
covered  body;  Exhibit  8  which  was  a  photograph  of  the  vic- 
tim's covered  body  from  the  kitchen;  Exhibit  12  which  was 
a  photograph  of  the  victim's  covered  body  from  the  living 
room;  and  any  evidence  emanating  from  the  seizure  and  au- 
topsy of  the  body  of  the  deceased,  Ethel  Kane. 

4.  The  Trial  Court  did  not  err  in  refusing  to  exclude  evi- 
dence that  there  was  a  clip  in  the  .308  rifle,  Government's 
Exhibit  1  at  10:00  p.m. 

5.  The  Trial  Court  properly  denied  Appellant's  Counsel 
(Trial  Counsel)  offer  of  proof  as  follows:  "My  question  would 
be  if  he  has  an  opinion  as  to  Kane's  reputation  for  truth  and 
veracity;  then  depending  on  the  answer,  whether  he  would 
believe  him  under  oath.  And  the  reason  I  would  propound 
these  questions,  I  don't  think  they  are  admissable  until  such 
time  as  the  credibility  of  the  defendant  has  been  attacked  and 
in  the  light  of  what  the  witness  has  testified  it  now  becomes 
a  credible  matter."  (RT  567  L  11-17,  emphasis  supplied.) 

17 


6.  The  Trial  Court  did  not  err  in  failing  to  give  defendant's 
requested  instruction  numbered  14  as  having  been  covered 
insofar  as  it  was  proper. 

7.  The  Trial  Court  did  not  err  in  failing  to  give  defendant's 
requested  instruaion  numbered  28. 

8.  The  Trial  Court  did  not  err  in  refusing  to  exclude  evi- 
dence offered  through  the  decedent's  mother  as  to  a  conversa- 
tion when  at  the  time  of  the  foundation  question  to  Appellant, 
Coe  Kane,  Appellant's  Counsel  (Trial  Counsel)  conceded  it 
was  pertinent  cross  examination.  (RT  401,L  7-10) 

9.  The  Trial  Court  did  not  err  in  not  sustaining  the  objec- 
tions to  the  question  put  to  Appellant  on  the  grounds  of  ".  .  .  no 
foundation;  number  two,  if  the  answer  is  yes,  it  is  irrelevant, 
not  adding  to  any  issue  in  this  case,  evidence  of  some  prior 
bad  act  by  the  defendant,  is  inadmissible,  a  prejudicial  question. 
I  would  suggest  there  is  insufficient  proof,  even  if  this  were 
answered — ." 

10.  The  Trial  Court  did  not  err  in  not  allowing  Appellant's 
Counsel  (Trial  Counsel)  to  ask  character  witnesses  for  the 
defense  as  to  "alleged  numerous  arrests"  being  made  on  the 
Fort  Apache  Indian  Reservation. 
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rv. 

SUMMARY  OF  ARGUMENT 

1.  There  was  sufficient  evidence  upon  which  the  sanity 
of  the  Appellant  at  the  time  of  the  commission  of  the  offense 
could  be  found  beyond  a  reasonable  doubt. 

2.  The  voir  dire  of  the  jurors  was  not  unduly  restricted  by 
the  Trial  Court. 

3.  The  entry  into  the  premises  did  not  constitute  an  un- 
reasonable entry. 

4.  There  was  a  sufficient  showing  of  a  chain  of  custody 
to  show  the  .308  rifle,  Government's  Exhibit  1,  was  unloaded 
when  Floyd  Chestnut  received  it. 

5.  Reputation  evidence  as  to  truth  and  veracity  must  be 
based  on  the  knowledge  of  the  witness  not  the  opinion. 

6.  Defendant's  requested  instmaion  number  14  was  cov- 
ered insofar  as  it  was  proper  by  the  Court's  instruction. 

7.  Defendant's  requested  instruction  number  28  was  cov- 
ered insofar  as  it  was  proper  by  the  Court's  instruction. 

8.  The  foundation  question  to  Appellant  and  the  witness 
supplying  the  question  put  to  Appellant  by  decedent  was  prop- 
erly admitted. 

9.  The  alleged  "numerous  arrests"  of  other  Indians  on  the 
reservation  was  properly  excluded. 
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V. 

ARGUMENT 

1.  There  was  sufficient  evidence  upon  which 
the  sanity  of  the  Appellant  at  the  time  of  the  com- 
mission of  the  offense  could  be  found  beyond  a 
reasonable  doubt. 

Appellant  argues  that 

"(T)he  record  in  this  case  shows  that  the  defendant 
produced  four  qualified  psychiatrists  that  testified  that 
defendant  was  legally  insane  at  the  time  of  the  commis- 
sion of  the  crime  charged.  In  addition  to  the  foregoing 
there  was  lay  testimony  that  the  defendant  acted  in  a 
strange  and  unusual  manner  sometime  before  the  com- 
mission of  the  crime  charged  and  sometime  thereafter." 

As  is  set  out  in  the  Statement  of  Facts  herein,  one  of  the 
psychiatrists,  Dr.  Shankel  testified  that  Coe  Kane  was  suffer- 
ing from  a  chronic  undifferentiated  schizophrenic  disorder  and 
that  Coe  Kane  was  incapable  of  knowing  and  understanding 
what  he  was  doing  on  November  26,  1966.  (RT  536)  Dr. 
Shankel  based  this  diagnosis  on  Coe  Kane's  statement  to  him 
that  he  could  not  remember  the  shooting  (RT  535)  and  that 
he  had  visual  and  auditory  hallucinations  during  periods  of 
excessive  drinking.   (RT  537-538) 

Dr.  Jones  testified  that  he  did  not  believe  hallucinating 
was  part  of  Coe  Kane's  reaction  to  alcohol  (RT  525,  L  9-11). 
Drs.  Cutts  and  Estes  did  not  mention  any  hallucinating  by 
Coe  Kane  (RT  362-398  and  465-490).  Dr.  Estes  did  not 
believe  him  to  be  schizophrenic  (RT  482,  L  2). 

Drs.  Jones  (RT  509),  Cutts  (RT  368)  and  Estes  (RT 
472-473)  all  testified  that  in  their  opinion  Coe  Kane  was 
suffering  from  a  pathological  reaction  to  alcohol  at  the  time 
of  the  offense  and  did  not  understand  the  nature  or  the  quality 
or  both  the  nature  and  quality  of  his  aa. 
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All  four  psychiatrists  based  their  opinion  on  what  Coe 
Kane  related  to  each  of  them  and  that  in  their  opinion  Coe 
Kane  was  truthful  (Dr.  Cutts,  RT  374  L  21-23;  Dr.  Estes, 
RT  486-487;  Dr.  Jones,  RT  51  L  13-16;  Dr.  Shankel,  RT 
534  L  15-18). 

It  is  interesting  to  note  that  the  one  different  diagnosis 
was  by  the  psychiatrist  who  saw  him  first:  Dr.  Shankel  on 
April  24,  1967  (RT  534,  L  10-11);  Dr.  Cutts  on  May  1, 
1967  (RT  364,  L  7-11);  Dr.  Jones  on  May  10,  1967  (RT 
507,  L  9-10);  Dr.  Estes  on  May  13,  1967  (RT  470,  L  17-22). 

Dr.  Cutts  stated  his  opinion  would  be  different  if  prior 
to  his  crying  period  as  observed  by  others  he  said  that  he  had 
told  his  daughter  to  go  summon  help  (RT  393,  L  3-14). 
(Please  see  testimony  of  Coe  Kane  where  he  did  just  that, 
RT  356,  L  21  to  356,  L  7.) 

The  cross-examination  revealed  that  Coe  Kane  did  not 
recall  statements  made  on  direct  examination  (Please  see 
Statement  of  Facts  for  example  (RT  411,  4l4  and  432).  If 
he  were  faced  with  a  statement  made  by  him  as  to  events  he 
now  stated  he  could  not  recall,  he  would  say  these  facts  were 
told  to  him  in  jail  before  he  was  taken  to  the  U.  S.  Commis- 
sioner (RT  491-492).  Who  these  people  w^ere  who  told  him 
things  he  could  not  remember,  and  yet  Floyd  Chestnut  (RT 
41,  L  16-24  and  RT  449),  Henry  Grady  (RT  262,  L  11-16), 
Lafe  Altaha  (RT  183,  L  1-12),  Edgar  Kahn  (RT  197,  L 
1-12),  the  investigating  officers,  and  Carl  Nosie  (RT  71- 
75),  Jimmy  Riley  (RT  147-151),  and  Hupp  Sanchez  (RT 
214,  L  2)  did  not  talk  to  him,  and  Billy  Kane  (RT  177,  L 
1-21 )  and  Raymond  Kane  (RT  569,  L  20  to  565,  L  2)  related 
his  questions  and  they  made  replies  they  could  not  help  him. 

The  Luttrell  cousins  did  not  see  him  from  the  time  of 
the  shooting  until  trial  (please  see  their  entire  testimony, 
RT  100-141  and  279-311). 

The  jury  did  not  find  Coe  Kane  to  be  a  credible  witness. 
Appellant's  counsel  characterizes  the  testimony  of  the  lay  wit- 
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nesses  saying  that  Coe  Kane  was  acting  strangely.  Without 
repeating  the  entire  testimony  of  the  Luttrell  cousins,  the 
Tribal  Police  officers  Lafe  Altaha  and  Edgar  Kahn,  Carl  Nosie, 
Jimmy  Riley,  Billy  Kane  and  Raymond  Kane,  it  is  respectfully 
submitted  that  they  did  not  describe  his  aaions  as  strange.  The 
Luttrell  cousins  described  him  as  happy,  Carl  Nosie  felt  sorry 
for  him  and  didn't  try  to  talk  to  him,  etc. 

It  is  respectfully  submitted  that  the  only  behavior  that 
can  be  characterized  as  "strange"  was  Coe  Kane's  asking  what 
he  was  doing  in  the  wagon  (see  testimony  of  Billy  Kane  RT 
177  and  Raymond  Kane  RT  564-565). 

The  Tribal  Police  officers  were  the  first  on  the  scene.  They 
were  well  trained,  it  is  respertfully  submitted.  If  they  told 
Coe  Kane  he  was  under  arrest,  their  actions  could  have  been 
interpreted  as  the  tribal  court  taking  jurisdiaion  and  thus 
have  ousted  the  Federal  Court  from  jurisdiaion.  Floyd  Chest- 
nut, the  only  Federal  Officer,  didn't  arrive  until  approximately 
an  hour  later  since  he  was  on  a  stake-out  at  the  high  school 
and  they  couldn't  reach  him  (RT  217 ) .  So  it  was  quite  natural 
that  Coe  Kane  should  ask  why  was  he  in  the  paddy  wagon. 

The  witnesses  who  stated  they  knew  his  reputation  for 
being  a  peaceful  and  law  abiding  person  did  not  appear  to 
know  that  much  about  his  reputation. 

As  was  stated  in  Michelson  v.  United  States  (1948)  335 
U.S.  469  at  page  479: 

".  .  .  It  may  test  the  sufficiency  of  his  knowledge  by  asking 
what  stories  were  circulating  concerning  events,  such  as 
one's  arrest,  about  which  people  normally  comment  and 
speculate.  Thus,  while  the  law  gives  defendant  the  option 
to  show  as  a  faa  that  his  reputation  refleas  a  life  and 
habit  incompatible  with  commission  of  the  offense  charged, 
it  subjeas  his  proof  to  tests  of  credibility  designed  to  pre- 
vent him  from  profiting  by  a  mere  parade  of  partisans." 
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The  Government  offered   Government's   Exhibit    17    for 

Identification,  out  of  hearing  of  the  jury  as  proof  of  its  good 

faith  (RT  590). 

The  Court  cautioned   the    jury  and   Appellant's   counsel 

(Trial  Counsel)    as  follows,  at  the  time  the  first  questions 

were  asked: 

"THE  COURT:  No,  that  wouldn't  have  anything  to 
do  with  it.  The  only  —  let  me  explain  to  you,  counsel, 
this  question  that  the  Government  is  permitted  to  ask  is 
only  to  test  the  witness'  knowledge  of  his  reputation.  The 
witness  says  that  he  knew  his  reputation  for  peace  and 
quietude  and  this  is  asked  to  test  that  reputation.  That's 
the  only  purpose  of  it,  so  the  number  of  times  other  peo- 
ple got  arrested  in  White  River  would  be  immaterial. 

"MR.  HIRSH:  Well,  could  I  request  the  Court  to 
instruct  the  jury  as  to  what  the  Court  stated,  that  this  is 
to  be  considered  not  substantively? 

"THE  COURT:  I  think  I  said  that.  It's  for  the  purpose 
of  testing  the  witness'  statements  that  he  did  know  his 
reputation.  Then  he's  asked  if  he  has  ever  heard  this." 
(RT  248,  L  23  to  249  L  11) 

As  was  stated  in  Gallion  v.  United  States  (9th  Cir.,  1967) 

F.2d  at  page  in  a  trial  in  which  the 

Court  sat  as  the  finder  of  fact:  (At  the  time  of  the  writing 
of  this  brief  Gallion  was  not  published,  but  it  is  Ninth  Circuit 
Number  21,  479,  dated  November  30,  1967,  at  the  last  page 
of  the  slip  sheet  opinion ) 

"The  district  judge  was  not  bound  by  the  opinion  of 
the  doctor.  Mims  v.  United  States,  375  F.2d  135,  140  (5th 
Cir.  1967);  Holm  v.  United  States,  325  F.2d  44  (9th 
Cir.  1963).  There  is  no  showing  that  the  district  judge 
arbitrarily  ignored  the  expert  testimony.  His  opinion 
shows  that  he  considered  the  expert  testimony  together 
with  all  the  other  facts  in  the  case." 

As  was  stated  in  Mims  v.  United  States  (5  th  Cir.,  1967) 
375  F.2d  135  at  page  140-141: 
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"We  agree  with  the  appellant's  statement  of  the  general 
rule  governing  the  burden  of  proof  on  the  sanity  issue  in 
federal  criminal  cases.  The  sanity  of  the  accused  is  always 
an  element  of  the  offense  charged;  and  the  presumption  of 
sanity,  standing  in  the  place  of  evidence  when  no  ques- 
tion is  raised  about  the  issue,  takes  care  of  the  prosecu- 
tion's burden  of  proving  sanity.  But  when  evidence  of 
insanity  is  received,  regardless  of  the  source,  that  presump- 
tion disappears,  and  the  prosecution  has  the  burden  of 
proving  the  mental  capacity  of  the  accused  beyond  a  rea- 
sonable doubt.'  However,  no  case  has  been  cited  to  us, 
and  we  have  found  none,  laying  down  the  arbitrary  rule 
that  an  accused  is  entitled  to  a  judgment  of  acquital  mere- 
ly because  he  offers  expert  opinion  evidence  on  the  issue 
of  his  insanity  and  the  prosecution  attempts  to  rebut  it 
without  expert  witnesses.  On  the  other  hand,  one  of  the 
most  generally  accepted  rules  in  all  jurisprudence,  state  and 
federal,  civil  and  criminal,  is  that  the  questions  of  the 
credibility  and  iveight  of  expert  opinion  testimony  are  for 
the  trier  of  facts,  and  that  such  testimony  is  ordinarily  not 
conclusive  even  where  it  is  uncontradicted.^  The  Supreme 
Court  of  the  United  States  has  said  that  the  trier  of  the 
facts  is  not  limited  to  a  compromise  and  balancing  of  opin- 
ions of  expert  witnesses  in  reaching  its  decisions,^  and 
that  there  is  no  rule  of  law  that  requires  the  judgment  of 
witnesses  to  be  substituted  for  that  of  the  jury."*" 

As  was  stated  in  Buatte  v.  United  States  (9th  Cir.,  1964) 
330  F.2d  342  at  page  344: 

"This  account  of  the  testimony  relating  to  defendant's 
insanity  is  sufficient  to  disclose  that  the  evidence  on  that 
point  was  substantial  and  reasonably  impressive."  (Em- 
phasis added) 

It  is  respectfully  submitted  that  the  evidence  of  insanity 
was  not  substantial  and  definitely  not  impressive. 

Furthermore,  Coe  Kane  knew  of  these  blackouts.  The 
three  psychiatrists  who  stated  Coe  Kane  was  suffering  from 
a  pathological  reaction  stated  but  for  the  alcohol,  Coe  Kane 
would  not  have  had  what  they  believed  he  had.  See  Dr.  Cutts 

24 


at  RT  396-397,  Dr.  Estes  RT  468,  and  Dr.  Jones  RT  511. 
Further,  Dr.  Shankel  also  expressed  it  as  the  precipitating 
cause  of  his  psychotic  state  (RT  545,  L  21-25 ) 

The  Court  instructed  on  voluntary  intoxication  as  follows: 
"No  aa  committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But  whenever  the  actual 
existence  of  any  particular  purpose  of  intent  is  a  necessary 
element  to  constitute  any  particular  species  or  degree  of 
crime,  such  as,  for  instance,  the  first  degree  murder  in 
this  case  or  the  intent  to  kill  must  exist,  whenever  the  ac- 
tual existence  of  such  an  intent  is  a  necessary  element  to 
constitute  the  offense,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time  in 
determining  the  purpose  or  intent  with  which  he  com- 
mitted the  aa. 

"If  and  when  the  proof  shows  that  the  defendant  un- 
lawfully killed  a  human  being,  and  if  the  evidence  also 
shows  that  at  the  time  of  the  mortal  assault  the  defendant 
was  intoxicated,  the  jury  is  permitted  and  ought  to  con- 
sider such  evidence  of  intoxication  for  the  purpose  of  de- 
termining the  intent  with  which  the  act  was  done. 

"Although  intoxication  or  drunkenness  alone  is  not 
a  defense,  the  fact  that  a  person  may  have  been  intoxi- 
cated at  the  time  of  the  commission  of  the  crime  may 
negative  the  existence  of  specific  intent.  Accordingly,  evi- 
dence that  a  defendant  acted  while  in  a  state  of  intoxica- 
tion is  to  be  considered  in  determining  whether  or  not  the 
defendant  acted  with  the  specific  intent  charged  in  the 
Indictment. 

"If  the  jury  has  a  reasonable  doubt  from  the  evidence 
in  the  case  whether  because  of  the  degree  of  his  intoxica- 
tion the  mind  of  the  accused  was  capable  of  forming  or 
did  form  the  specific  intent  required  to  commit  an  offense 
included  in  the  Indiament,  the  jury  should  acquit  the 
accused  as  to  such  an  offense."  (RT  621,  L  14  to  622, 
L  18) 
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This  instruction,  combined  with  the  instruction  as  to  spe- 
cific intent  (RT  623,  L  7  to  624,  L  6),  as  well  as  the  instruc- 
tion on  the  elements  of  the  offenses  included  in  the  Indictment, 
i.e.,  murder  in  the  first  degree,  murder  in  the  second  degree, 
and  voluntary  manslaughter  (RT  609,  L  21  to  618,  L  22) 
meets  the  test  of  Rivers  v.  United  States  (9th  Cir.,  1966) 
368  F.2d  362  at  pages  363-364. 

It  is  respectfully  submitted  that  there  was  sufficient  evi- 
dence to  find  Coe  Kane  sane  at  the  time  of  the  commission  of 
the  offense. 

2.  The  voir  dire  of  the  jurors  was  not  unduly 
restricted  by  the  Trial  Court. 

(It  should  be  noted,  although  circumstantial  evidence  of 
it  only  appears  in  the  record  that  the  Government's  counsel 
prior  to  trial  informed  the  Court  and  Appellant's  counsel 
(Trial  Counsel)  that  it  was  specifically  not  going  to  seek  the 
death  penalty.  The  jury  was  not  asked  these  questions  on  voir 
dire,  and  the  Government's  counsel  told  the  jury  specifically 
that  at  the  end  of  the  Opening  Statement,  RT  39,  L  5-8.) 

The  voir  dire  of  the  prospective  jurors  by  the  Court  cov- 
ered thirteen  pages  of  transcript  (RT  5-18)  and  is  too  lengthy 
to  set  out  here. 

Among  all  the  questions  asked,  the  Court  did  ask  as  fol- 
lows: 

"It  may  be  that  in  this  case — and  I  try  to  cover  all 
events  at  all  times  in  these  instructions,  I  am  not  pre- 
dicting anything  that  will  happen  because  that  will  depend 
on  the  evidence  presented,  but  there  may  be  raised  in  this 
case  the  question  of  the  mental  competency  of  the  de- 
fendant, Mr.  Kane,  on  the  26th  day  of  November,  at  the 
time  that  the  acts  are  alleged  to  have  been  committed  by 
him  according  to  the  Indictment.  Now,  if  that  should  hap- 
pen, if  that  issue  should  arise,  then  the  Court  would  give 
you  instruaions  as  to  the  law  governing  the  sanity.  Among 
other  things  the  Court  would  tell  you  that  the  Govern- 
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ment  had  the  burden  of  provini^  the  sanity  of  the  defen- 
dant at  that  time.  If  the  issue  comes  up,  the  Court  would 
tell  you  also  what  the  Government  would  be  required  to 
do  in  order  to  establish  the  elements  of  sanity  in  the  case. 
Now,  if  that  should  happen  and  the  jury  is  instructed  to 
that  issue,  is  there  anyone  who  would  have  any  difficulty 
in  the  case  accepting  the  law  regarding  the  burden  of 
proof  as  to  sanity,  the  definition  of  sanity  and  when  sanity 
is  legally  established?  If  the  Court  should  give  you  those 
instructions  in  the  trial  of  this  case,  is  there  anyone  who 
would  have  any  difficulty  in  accepting  those  principles  of 
law  any  more  than  you  would  any  other  principle  that 
the  Court  might  give  you  in  the  instruaions?"  (RT  17,  L 
10  to  18,  L  7) 

Appellant's  Counsel  (Trial  Counsel)  then  asserts  the  fol- 
lowing soliloquy  was  an  undue  restriction  on  voir  dire: 

"MR.  HIRSH:  Anybody  else  who  has  some  experience 
or  training  in  this,  special  knowledge?  Have  any  of  you 
had  any  medical  training,  particularly  training  in  neurol- 
ogy? Have  any  of  you  had  any  training  in  sociology  or 
psychiatry?  Are  there  any  of  you  that  might  have  any 
ideas  that  would  indicate  or  would  cause  you  to  believe 
that  psychiatry  isn't  a  valid  science  or  you  don't  feel  that 
there  is  any  merit  to  psychiatry?  The  Court  advised  you 
that,  of  course,  the  Government  has  the  burden  of  proving 
any  element  of  the  offense  charged  beyond  a  reasonable 
doubt.  One  of  the  elements,  I  might  point  out,  that  there 
has  to  be  an  intent  to  kill  or  — 

"THE  COURT:  Mr.  Hirsh. 

"MR.  HIRSH:  This  is  prefatory. 

"THE  COURT:  I  am  going  to  instruct  the  jury.  You 
may  well  be  way  off  in  what  I  instruct  them. 

"MR.  HIRSH:  Well,  my  question  would  be,  Your 
Honor,  — 

"THE  COURT:  Don't  tell  them  what  the  elements 
are  because  the  Court  will  do  that;  and,  if  you  get  off  into 
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something  that  isn't  proper  the  Court  isn't  going  to  instruct 
them  as  to  that,  so  don't  attempt  to  instruct  the  jury  as  to 
the  law. 

"MR.  HIRSH:  May  I  —  perhaps  I  could  approach  the 
bench  and  advise  the  Court  what  my  question  would  be. 

"(Discussion  at  the  bench  out  of  the  hearing  of  the 
jury,  as  follows: ) 

"MR.  HIRSH:  I'd  like  to  make  a  record  on  it.  My 
feeling  is  this:  My  defense  obviously  is  that  there  is  a  lack 
of  intent  by  virtue  of  no  mental  responsibility  by  insanity, 
and  I  feel  that  I  have  to  voir  dire  the  jury. 

"THE  COURT:  I  asked  them  about  the  fact  that  they 
will  follow  the  Court's  instruction  as  to  insanity  and  what 
constitutes  proof  of  insanity,  and  don't  go  into  instructing 
what  the  law  is  or  what  the  Court  is  going  to  tell  them 
the  law  is,  because  that's  the  Court's  job. 

"MR.  HIRSH:  I  am  trying  to  stay  away  from  it.  My 
first  question:  If  any  of  you  had  a  reasonable  doubt  as  to 
whether  the  defendant  intended  to  kill,  would  you  be 
willing  to  — 

"THE  COURT:   That's  improper. 

"MR.  HIRSH:  If  I  can  make  a  record.  Let  me  finish, 
then  the  Court  can  overrule.  — Would  you  be  willing  to 
acquit  him  notwithstanding  the  fact  that  there  was  or 
might  be  evidence  that  the  defendant  might  have  pulled 
the  trigger  that  inflicted  the  fatal  flaw? 

"THE  COURT:  The  Court  objects  to  that.  There  will 
be  an  instruction,  and  I  will  instruct  you  not  to  ask  that 
question. 

"MR.  HIRSH:  That's  one  of  the  defenses  that  may 
be  interposed  by  the  defendant,  was  a  lack  of  mental  re- 
sponsibility through  insanity  or  some  other  mental  defect. 
— Are  there  any  of  you  who  might  be  willing  to  accept 
that  as  a  valid  defense? 

"THE  COURT:  I  have  asked  it  in  another  way,  but 
you  may  ask  that  if  you  want. 
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"MR.  HIRSH:  If  there  were  reasonable  doubt  as  to 
the  sanity  of  the  defendant  at  the  time  the  offense  was 
committed,  would  you  then  be  willing  to  acquit  the  de- 
fendant? 

"THE  COURT:  The  Court  is  going  to  instruct  them 
as  to  that.  We  may  not  get  insanity  in  here. 

"MR.  HIRSH:  Would  you  follow  the  law  as  to  in- 
sanity if  you  were  so  instructed  by  the  Court,  if  you  knew 
that  the  insanity  was  brought  on  by  the  drinking  of  intox- 
icants? 

"THE  COURT:  Short  of  delirium  tremens,  it  couldn't 
be — can't  be.  If  it's  something  that  was  brought  about  by 
voluntary  intoxication,  and  it's  a  lack  of — unless  it  did, 
it  isn't  a  defense. 

"MR.  HIRSH:  You  would  not  allow  me  to  ask  this 
question? 

"THE  COURT:  That's  right. 

"MR.  HIRSH:  The  defendant  may  or  may  not  testify 
in  this  case,  and  if  he  does  testify,  would  you  be  willing 
to  judge  his  testimony  by  the  same  rules? 

"THE  COURT:  Go  ahead  with  that. 

"MR.  HIRSH:  Can  you  decide  the  case  on  the  evi- 
dence and  the  law  and  set  aside  any  emotional  reaction 
that  you  might  have  in  the  case?  And  that  would  be  the 
extent  of  it. 

"THE  COURT:  All  right."  (RT  25,  L  21  to  28,  L  20) 

At  page  28  of  the  Appellant's  Opening  Brief,  Appellant 
states  at  the  end  of  the  first  full  paragraph  that, 

".  ..  it  is  just  as  logical  to  permit  a  searching  of  the 
witnesses'  feelings  towards  defense  of  insanity  and  the 
prospective  testimony  of  psychiatrists." 

It  is  respectfully  submitted  no  restriction  on  psychiatrists 
was  made.  He  asked  a  question  as  to  psychiatrists  in  the  fourth 
question  at  the  beginning  of  the  preceding  quotation  (RT 
25,  L25  to  26,  L  3). 
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One  would  have  to  assert  that  the  Trial  Court  in  its  mind 
was  restricting  Appellant's  Counsel  (Trial  Counsel)  from 
going  into  people's  opinion  of  psychiatry  because  surely  the 
record  does  not  so  disclose. 

It  is  respectfully  submitted  the  Trial  Court  exercised  its 
sound  discretion  in  ruling  as  it  did,  and  the  scope  of  voir  dire 
rests  in  the  sound  discretion  of  the  Trial  Court.  Johnson  v. 
United  States  (9th  Cir.,  1959)  270  F.2d  721  at  page  724, 
cert.  den.  362  US  937,  4  L.Ed.  2d  751,  80  S.  Ct.  759. 

3.  The  entry  into  the  premises  did  not  consti- 
tute an  unreasonable  entry. 

The  Trial  Court  at  the  hearing  of  the  Motion  to  Suppress 
stated  and  found  as  follows: 

"THE  COURT:  No,  we  are  not.  We  are  going  to  have 
circumstances  like  these  where  the  police  get  an  emergency 
call,  which,  as  the  officer  said,  meant  a  shooting  or  stabbing, 
and  he  went  to  investigate;  he  came  to  the  premises,  the 
door  was  open,  as  he  was  going  to  step  in  he  could  see  a 
body  and,  'I,  on  seeing  the  body,  I  came  further  in,'  and 
there  he  found  the  lady  on  the  floor,  Mr.  Kane  weeping 
over  her;  that  Mr.  Kane  makes  no  statement,  Mr.  Kane 
says  nothing.  Mr.  Kane  doesn't  give  any  explanation  as 
to  what  happened.  It's  his  house,  his  wife.  They  finally  get 
him  off  the  body  and  check  for  signs  of  life;  it's  determined 
that  she  is  dead,  it's  determined  that  she  died  a  violent 
death.  There  is  no  weapon  at  hand,  so  suicide  would  not 
be  readily  in  the  picture.  She  is  there  with  a  wound  in  the 
middle  of  her  head  which  is  evidently  caused  or  believed 
to  be  through  the  nose  and  she  dies  and  Mr.  Kane  is  there 
for  ten  or  fifteen  or  twenty  minutes  and  he  says  not  one 
word  about,  'I  found  her  this  way.'  "She  fell  in  the  bath- 
room,' or  anything.  He  just  says  nothing,  and  he  is  there 
with  the  body  of  his  dead  wife  who  has  died  a  violent 
death.  And  I  would  say  it's  very  clear  that  the  officer  had 
reasonable  grounds  to  believe — that  a  reasonably  prudent 
person  would  believe  that  a  felony  had  been  committed, 
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that  this  lady  had  died  a  violent  death;  and  further,  from 
the  circumstances,  he  there  weeping,  offering  no  explana- 
tion, they  had  reasonable  cause  to  believe  that  he  had 
connection  with  it,  whether  it  was  involuntary  manslaugh- 
ter, an  accidental  thing  or  whether  it  was  voluntary  man- 
slaughter, or  whether  it  was  murder,  they  knew  that  a 
felony  had  been  committed  and  had  reasonable  cause  to 
believe  that  he  had  committed  it.  So  the  arrest  was  lawful 
in  my  findings."  (S  RT  48,  L  12  to  49,  L  16) 

It  is  respectfully  submitted  that  Appellant  in  his  opening 
brief  on  page  31-32  overlooks  the  findings  of  the  Trial  Court 
that  the  entry  was  reasonable  and  that  the  subsequent  taking 
into  custody  was  based  on  probable  cause,  and  as  the  Court 
stated: 

"THE  COURT:  No,  there  being  a  lawful  arrest  and 
having  secured  the  house,  actually,  there  was  a  right  to 
make  a  search  in  connection  with  the  arrest  and  there  is 
no  necessity  that  you  must  immediately  go  out  and  make 
the  search  so  long  as  you  do  it  reasonably  in  connection 
with  the  arrest  and  you  are  permitted  to  make  it  thorough- 
ly, and  the  officers  there  being  limited  were  probably  well 
advised  to  just  keep  the  scene  secure  until  they  could  get 
somebody  there  who  would  conduct  the  search,  probably 
someone  more  experienced  than  they  to  conduct  the  search, 
and  I  think  the  search  incident  to  the  arrest,  the  mere  lapse 
of  time  from  when  the  defendant  was  placed  under  arrest 
and  the  time  when  Mr.  Chestnut  got  there  and  the  search 
was  made  would  not  be  an  unreasonable  delay  in  the  search 
and  it  would  be  a  search  incident  to  the  arrest.  So  the  Mo- 
tion to  Suppress  is  denied  for  those  reasons."  (S  RT  50, 
L6-21) 

The  Tribal  policemen  receive  an  emergency  call,  which 
to  them  means  a  stabbing  or  a  shooting,  were  they  not  sup- 
posed to  check  for  signs  of  life  on  the  body  they  saw  a  portion 
of  through  an  open  door? 

Floyd  Chestnut,  the  Criminal  Investigator  for  the  Bureau 
of  Indian  Affairs,  testified  he  was  in  the  high  school  on  a 
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stake-out  when  the  call  came  in  to  the  station  and  when  they 
tried  to  summon  him  by  banging  on  the  door  he  did  not  an- 
swer, thinking  it  was  the  burglars  (S  RT  36,  L  23-24  and 
43,  L  13  to  44,  L  1). 

Counsel  asserts  that  while  the  Tribal  Police  is  trying  to 
summon  the  Federal  Officer  they  should  have  been  down  at 
Globe,  Arizona,  getting  a  search  warrant. 

The  relevant  test  is  not  whether  it  is  reasonable  to  procure 
a  search  warrant,  but  whether  the  search  is  reasonable.  That 
criterion  in  turn  depends  upon  the  faas  and  circumstances — 
the  total  atmosphere  of  the  case.  United  States  v.  Rabinowitz 
(1950)  339  U.S.  56  at  page  66. 

It  is  respectfully  submitted  the  Motion  to  Suppress  was 
properly  denied. 

4.  There  was  a  sufficient  showing  of  a  chain 
of  custody  to  show  the  .308  rifle.  Government's 
Exhibit  1,  was  unloaded  when  Floyd  Chestnut  re- 
ceived it. 

Appellant's  counsel  at  page  42  of  Appellant's  Opening 
Brief  asserts  the  objeaion  was  on  the  present  condition  of  the 
weapon,  without  the  safeguards  of  showing  chain  of  possession, 
is  irrelevant  to  the  issues  in  the  case.  Reading  of  the  transcript 
would  show  to  the  contrary  as  to  the  basis  of  counsel's  objec- 
tion: 

"MR.  HIRSH:  Pardon  me.  I'll  have  to  object  to  this 
as  being  irrelevant.  I  think  there  might  be  some  probative 
value  to  determine  if  the  clip  was  in  it  that  particular  eve- 
ning, but  I  understand  what  evidence  might  be  adduced 
subsequent  to  this  time,  but  I  don't  feel  it  is  relevant,  the 
determination  at  this  rime  whether  there  was  a  clip  in 
the  .308  at  10:00  o'clock  in  the  evening.  It  has  some  sig- 
nificance of  what  might  develop  at  a  later  time."  (RT 
222,  L  19  to  223,  L  1) 
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Passing  for  now  the  question  of  counsel  changing  the 
grounds  for  objection  between  the  time  of  trial  and  of  appeal, 
it  is  respectfully  submitted  the  chain  of  custody  was  shown 
from  the  finding  of  the  two  rifles  by  Carl  Nosie  to  Billy  Kane 
who  locked  them  in  his  car  trunk  (RT  73)  until  the  rifles 
were  handed  to  the  Tribal  Policeman  Ed  Kahn,  who  gave 
them  to  Floyd  Chestnut.  (RT  222) 

In  Pasadena  Research  Laboratory  v.  United  States  (9th 
Cir,  1948)  169  F.2d  375  at  pages  381-382,  this  Court  held 
there  is  a  presumption  that  not  only  will  public  officers  do 
their  duty  but  private  persons  as  well,  unless  the  circumstances 
of  the  case  overcome  the  presumption. 

It  is  respectfully  submitted  there  was  a  sufficient  chain  of 
custody  shown  to  10:00  p.m.  on  November  26,  1966. 

"With  regard  to  Counsel's  assertion  that  the  objection  at 
trial  was  to  chain  of  custody,  it  is  respeafully  submitted  the 
objection  was  to  relevancy.  Since  Counsel  has  chosen  to  ignore 
those  grounds  on  Appeal,  the  Government  will  not  answer 
the  relevancy  argument,  although  it  is  respectfully  submitted 
Appellant's  Counsel  should  not  be  allowed  to  argue  this 
new  ground. 

5.  Reputation  evidence  as  to  truth  and  ver- 
acity must  be  based  on  the  knowledge  of  the  wit- 
ness not  the  opinion. 

As  was  set  out  in  the  Opposition  to  Specification  of  Errors, 
in  paragraph  5,  Appellant's  Counsel's  (Trial  Counsel)  offer 
of  proof  on  Raymond  Kane  was  that  Kane  had  an  opinion  as 
to  Coe  Kane's  reputation   (RT  567,  L  11-17). 

The  witness'  testimony  must  not  be  based  on  his  own 
opinion.  Udall's  Arizona  Law  of  Evidence,  %G6,  Character  and 
Reputation,  citing  7  Wigmore,  Evidence  (3rd  ed.)  §1981, 
1982. 
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It  is  respectfully  submitted  the  Court  properly  stated  it 
would  sustain  an  objection  assuming  there  was  an  objection 
(RT  567,  L  18-20). 

6.  Defendant's  requested  instruction  number 
14  was  covered,  insofar  as  it  was  proper,  by  the 
Court's  instruction. 

At  page  11,  Counsel  asserts  as  error  the  Court's  "failure 
to  give  the  following  portion"  of  defendant's  requested  instruc- 
tion, and  sets  out  the  first  paragraph  only  (with  the  first 
sentence  of  the  first  paragraph  omitted)  of  a  four  paragraph 
instruction. 

Appellant's  counsel  stated  he  had  made  his  record   by 

offering  it  (RT  597,  L  22  to  598,  LI). 

The  Trial  Court  in  ruling  on  the  said  instruction  held  as 

follows: 

"14.  It  is  to  be  given,  except  I  have  a  first  paragraph 
modified  in  my  instruction  and  I  don't  use  the  last  para- 
graph. I  have  my  own  first  paragraph  on  this  instruction 
and  I  don't  use  the  last  paragraph.  It  is  covered  by  the 
Court's  instruaion  insofar  as  proper."  (RT  594,  L  16-20) 
Defendant's  Requested  Instruction  number  14  is  as  follows: 

"You,  as  jurors,  are  the  sole  judges  of  the  credibility  of 
the  witnesses  and  the  weight  their  testimony  deserves. 
Ordinarily,  it  is  assumed  that  a  witness  will  speak  the 
truth.  But  this  assumption  may  be  dispelled  by  the  ap- 
pearance and  conduct  of  the  witness,  or  by  the  manner 
in  which  the  witness  testified,  or  by  the  character  of  the 
testimony  given,  or  by  evidence  to  the  contrary  of  the  testi- 
mony given. 

You  should  carefully  scrutini2fe  all  the  testimony 
given,  the  circumstances  under  which  each  witness  has 
testified,  and  every  matter  in  evidence  which  tends  to  in- 
dicate whether  a  witness  is  worthy  of  belief.  Consider 
each  witness'  intelligence,  motive  and  state  of  mind,  and 
demeanor  and  manner  while  on  the  stand.  Consider  also 
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any  relation  each  witness  may  bear  to  either  side  of  the 
case;  the  manner  in  which  each  witness  might  be  affected 
by  the  verdict;  and  the  extent  to  which,  if  at  all,  each 
witness  is  either  supported  or  contradicted  by  other  evi- 
dence in  the  case. 

Inconsistencies  or  discrepancies  in  the  testimony  of  a 
witness,  or  between  the  testimony  of  different  witnesses, 
may  or  may  not  cause  the  jury  to  discredit  such  testimony. 
Two  or  more  persons  witnessing  an  incident  or  a  trans- 
aaion  may  see  or  hear  it  differently;  and  innocent  mis- 
recollection,  like  failure  of  recollection,  is  not  an  uncom- 
mon experience.  In  weighing  the  effect  of  a  discrepancy, 
always  consider  whether  it  pertains  to  a  matter  of  impor- 
tance or  an  unimportant  detail,  and  whether  the  discrepancy 
results  from  innocent  error  or  intentional  falsehood. 

After  making  your  own  judgment,  you  will  give 
the  testimony  of  each  witness  such  credibility,  if  any,  as 
you  may  think  it  deserves." 

The  Court  instruaed  as  follows: 

"In  carrying  out  your  function  as  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  and  effect  of  their 
testimony,  you  may  take  into  account  the  manner  in 
which  the  witness  testifies,  the  charaaer  of  the  testimony 
given,  any  contradictory  evidence  which  has  been  pro- 
duced in  the  case.  You  should  carefully  scrutinize  the 
testimony  given,  the  circumstances  under  which  each  wit- 
ness testified,  and  every  matter  in  evidence  which  tends 
to  indicate  whether  the  witness  is  worthy  of  belief.  Con- 
sider each  witness'  intelligence,  motive,  and  state  of  mind, 
his  or  her  manner  and  demeanor  while  on  the  witness 
stand.  Consider  also  any  relation  each  witness  may  bear 
to  either  side  of  the  case  the  manner  by  which  each  wit- 
ness may  be  affected  by  the  verdict  and  the  extent  to 
which,  if  at  all,  each  witness  is  either  supported  or  con- 
tradiaed  by  other  credible  evidence  in  the  case. 

"Inconsistencies  and  discrepancies  in  the  testimony 
of  a  witness,  or  between  the  testimony  of  different  wit- 
nesses may  or  may  not  cause  the  jury  to  discredit  the  testi- 
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mony.  Two  or  more  persons  witnessing  an  incident  or 
transaction  may  see  or  hear  it  differently.  An  innocent 
misrecollection,  like  failure  of  recollection,  is  not  an  un- 
common experience.  In  weighing  the  effect  of  a  dis- 
crepancy, consider  whether  it  pertains  to  a  matter  of 
importance  or  an  unimportant  detail,  and  whether  the 
discrepancy  results  from  innocent  error  or  willful  false- 
hood." (RT  606,  L  18  to  607,  L  18) 

As  was  stated  by  this  Court  in  Rivers  v.  United  States  ( 9th 
Cir.,  1966)  368  F.2d  362  at  page  364: 

"If  proper  and  adequate  instruaions  are  given,  de- 
fendant has  no  right  to  have  his  choice  of  language  used 
in  the  way  he  prefers  it.  Tucker  v.  United  States,  151  U.S. 
164,  170,  14  S.Ct.  299,  38  L.Ed.  112  (1893)." 

If  counsel  now  argues  the  Court's  Instruction  which  he 
had  not  heard  at  the  time  the  Court  ruled  did  not  cover  this 
point  sufficiently,  he  had  the  opportunity  to  request  it.  As  the 
Court  told  both  Counsel: 

"I  told  Mr.  Hirsh  that  when  the  instructions  are  con- 
cluded, I  will  ask  counsel  if  you  have  anything  further 
and  if  either  of  you  want  to  request  something  else  or 
object  to  something  I  have  given,  just  say  yes  and  with 
that  I  will  excuse  the  jury  and  we  will  make  a  record  in 
the  absence  of  the  jury.  I  won't  ask  you  if  you  want  any 
exceptions  or  objections  but  just:  'Do  counsel  have  any- 
thing further,'  and  you  just  say,  'Yes.'  "  (RT  598,  L  3-10) 

Mr.  Hirsh  had  nothing  further  (RT  627,  L  2). 

Now  he  argues  that  it  should  have  been  given  and  gives 
as  a  reason  that  it  appears  the  expert  testimony  was  rejerted 
(page  49  of  Opening  Brief).  This  somewhat  illogical  argu- 
ment overlooks  the  law  on  expert  opinions  as  was  stated  by 
the  Trial  Court  (and  as  was  set  in  Argument,  paragraph  num- 
ber 1 ) : 

".  .  .  or  if  you  should  conclude  that  the  reasons  given  in 

support  of  the  opinion  are  not  sound,  you  may  reject  the 

opinion  entirely."  (RT  608,  L  5-7) 
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7.  Defendant's  requested  instruction  number 
28  was  covered  insofar  as  it  was  proper,  by  the 
Court's  instruction. 

Defendant's  requested  instruction  number  28  was  as  fol- 
lows: 

"In  the  case  of  certain  crimes  it  is  necessary  that  in 
addition  to  the  intended  act  which  characterizes  the  offense, 
the  act  must  be  accompanied  by  a  specific  or  particular  in- 
tent without  which  such  a  crime  may  not  be  committed. 

Thus  in  the  crime  of  murder  or  manslaughter,  a  neces- 
sary element  is  the  existence  in  the  mind  of  the  perpetrator 
of  the  specific  intent  to  unlawfully  take  the  life  of  another 
human  being  and  unless  such  intent  so  exists  that  crime 
is  not  committed." 

The  Court  instructed  at  page  612-613  on  malice  afore- 
thought: 

"Malice  is  the  formed  desire  of  doing  mischief  to  an- 
other. It  includes  anger,  hatred,  revenge,  and  every  other 
unlawful  or  unjustifiable  motive.  It  is  not  confined  to  ill 
will  toward  an  individual,  but  is  intended  to  denote  an 
aaion  flowing  from  any  wicked  and  corrupt  motive — a 
thing  done  with  a  wicked  mind — where  the  faa  has  been 
attended  with  such  cicumstances  as  evince  a  plain  indica- 
tion of  a  heart  reckless  of  ordinary  duty  and  bent  on  mis- 
chief. 

"Malice  may  be  sufficiently  shown  if  a  dangerous  act 
likely  to  produce  death  or  great  bodily  injury  is  committed 
deliberately  by  a  sane  person  with  reckless  disregard  of 
consequences  and  without  legal  justification. 

"If  a  sane  man  assaults  another  under  circumstances 
which  will  not  in  law  either  justify,  excuse  or  extenuate 
the  assault,  and  with  intent  to  do  him  bodily  injury,  and 
death  results,  malice  sufficient  to  constitute  murder  will  be 
implied  if  the  act  be  of  such  nature  as  plainly  and  in  the 
ordinary  course  of  events  must  put  the  life  of  the  deceased 
in  jeopardy,  although  the  resulting  consequences,  that  is, 
the  death  of  the  assaulted  party  was  not  specifically  con- 
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templated.  In  this  regard,  every  sane  man  is  presumed  to 
contemplate  and  intend  the  natural  and  probable  conse- 
quences of  his  own  deliberate  acts. 

"The  word  'aforethought'  used  in  connection  with 
malice  in  the  definition  of  murder  implies  an  action  of  the 
brain  prior  to  the  aa  causing  death.  The  term  afore- 
thought implies  a  malicious  intention  preceding  the  doing 
of  the  act  which  results  in  death. 

"You  will  recall  that  murder  in  the  first  degree  is  de- 
fined as  murder  that  is  willful,  deliberate,  malicious  and 
premeditated.  The  terms  malice  and  malice  aforethought 
have  just  been  defined  to  you  in  these  instructions. 

"The  word  willful  as  used  in  the  definition  of  first 
degree  murder  means  intentional  as  distinguished  from 
accidental  or  involimtary."  (RT  612,  L  6  to  613,  L  21) 

The  Court  then  went  out  to  complete  the  murder  instruc- 
tion and  went  on  to  define  voluntary  manslaughter. 

"Voluntary  manslaughter  is  defined  by  the  Statute  as 
the  unlawful  killing  of  a  human  being  without  malice, 
upon  a  sudden  quarrel  or  heat  of  passion.  Voluntary  man- 
slaughter differs  from  murder  in  that  the  premeditation 
and  deliberation  and  malice  aforethought  required  for  mur- 
der in  the  first  degree,  and  the  malice  required  for  mvurder 
in  the  second  degree,  are  not  necessary  to  a  verdict  finding 
voluntary  manslaughter. 

"Voluntary  manslaughter  is  distinguished  from  mur- 
der principally  in  this:  That  though  in  volimtary  man- 
slaughter the  aa  which  occasions  the  death  be  unlawful  or 
likely  to  be  intended  with  bodily  mischief,  that  the  malice, 
express  or  implied,  which  is  an  essential  element  of  mur- 
der is  wanting,  and  the  aa  being  imputed  to  the  infirmity 
of  human  nature,  the  correaion  ordained  for  it  is  propor- 
tionately lenient. 

"When  the  mortal  blow,  although  unlawful,  is  struck 
in  the  heat  of  passion  or  excited  by  a  sudden  quarrel,  such 
as  amounts  to  adequate  provocation,  the  law  out  of  fore- 
bearance  for  the  weakness  of  human  nature  will  disregard 
the  actual  intent  and  will  reduce  the  offense  to  manslaugh- 
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ter.  In  such  case,  even  if  an  intent  to  kill  exists,  the  law 
deems  that  malice,  which  is  an  essential  element  of  murder, 
is  absent. 

"To  reduce  an  intentional  felonious  homicide  from  the 
offense  of  murder  to  voluntary  manslaughter  on  the  ground 
of  sudden  quarrel  or  heat  of  passion,  the  provocation  must 
be  considerable.  That  is  to  say,  it  must  be  of  such  a  character 
and  degree  as  naturally  would  excite  and  arouse  the  pas- 
sion and  the  assailment  must  act  under  the  smart  of  the 
sudden  quarrel  or  heat  of  passion."  (RT  616,  L  14  to  618, 
L  22) 
The  Court  also  instructed  on  intent: 

"In  every  crime  there  must  exist  a  union  or  joint  opera- 
tion of  aa  and  intent,  and  the  burden  is  always  on  the 
prosecution  to  prove  both  act  and  intent  beyond  a  reason- 
able doubt. 

"Intent  may  be  proved  by  circumstantial  evidence.  In 
fact,  it  ordinarily  can  be  established  by  no  other  means. 
This  is  true  because  while  witnesses  may  see  and  hear 
and  thus  be  able  to  give  direct  evidence  of  what  a  defen- 
dant does  or  fails  to  do,  there  can  be  no  eye  witness  account 
of  the  state  of  mind  with  which  acts  were  done  or  omitted. 
But  what  a  defendant  does  or  fails  to  do  may  indicate  intent 
or  lack  of  intent  to  commit  the  offense  charged.  It  is  rea- 
sonable to  infer  that  a  person  ordinarily  intends  the  natural 
and  probable  consequences  of  acts  knowingly  done  or 
knowingly  omitted.  In  determining  the  issue  as  to  intent, 
the  jury  are  entitled  to  consider  all  of  the  statements  made 
and  the  acts  done  or  omitted  by  the  accused  and  all  faas 
and  circumstances  in  evidence  which  may  aid  in  determin- 
ing state  of  mind. 

"Intent  and  motive  should  never  be  confused.  Motive 
is  what  prompts  a  person  to  act  or  fail  to  act.  Intent  refers 
only  to  the  state  of  mind  with  which  the  aa  is  done  or 
omitted.  The  motive  or  lack  of  motive  of  the  accused  is 
immaterial  except  insofar  as  evidence  of  motive  or  lack  of 
motive  may  aid  in  determining  the  state  of  mind  or  aid  in 
determining  intent."  (RT  623,  L  7  to  624,  L  6) 
It  is  respectfully  submitted  the  jury  was  properly  instrurted. 
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8.  The  foundation  question  to  Appellant  and 
the  witness  supplying  the  question  to  Appellant 
by  decedent  was  properly  admitted. 

As  was  pointed  out  in  the  Statement  of  Facts,  Trial  Coun- 
sel conceded  the  question  to  be  put  to  Coe  Kane  (RT  400  L 
23  to  401  L  2)  was  proper  cross-examination  at  the  time 
counsel  were  at  the  side  of  the  bench  (RT  401,  L  7-10). 

The  question  was  then  put  to  Coe  Kane  and  his  counsel 
objected  (RT  403,  L  10-15).  The  Court  overruled  the  objec- 
tion and  Coe  Kane  said  he  did  not  recall  (RT  403,  L  20). 
Coe  Kane  tried  to  limit  the  answer  to  October  and  counsel 
stated  anytime  in  1965  (RT  403,  L  21  to  404,  LI)  and  he 
did  not  recall  it. 

This  question  had  been  preceded  by  the  following  ques- 
tions: 

"Q  '60,  and  it  was  from  that  time  on  you  told  Dr.  Cutts 
you  had  no  further  difficulties  with  your  wife? 
"A  Yes,  ma'am. 

"Q  Never  had  arguments  about  anjrthing  else? 
"A  We  do  have  arguments  and  fights  but  not,  you 
know,  regular,  just  once  in  a  while  you  might  say. 

"Q  What  would  these  arguments  consist  of?"    (RT 
399,  L  9-15) 

Appellant's  Counsel  objected  and  the  Court  overruled  it. 
Then  the  next  questions  and  answers  followed: 

"Q  (By  Miss  Diamos)  These  arguments  that  you  said 
occur  with  her  regularly,  what  were  the  arguments  about? 
'A  Mostly  money  problems. 

"Q  Any  drinking  problems,  any  arguments  about  that? 
'A  Yes,  ma'am. 

"Q  Any  arguments  about  anything  else? 
"A  Drinking  and  money  is  all. 
"Q  Pardon? 
'A  Just  those  two. 
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"MISS  DIAMOS:  If  the  Court  please,  I  would  ask  to 
approach  the  bench  on  these  next  questions."  (RT  400, 
L  6-16) 

Mrs.  Gladys  Whatoname  testified  as  follows: 

"Q  How  did  she  say  it,  what  were  her  words,  what 
words  did  she  use? 

"A  Use  the  same  words? 

"Q  Yes,  the  words,  use  the  same  words. 

"A  Yes. 

"Q  Would  you? 

"A  Yes. 

"Q  Tell  us  please. 

"A  She  wanted  to  go  home  with  me. 

"THE  COURT:  Did  she  say  that? 

"A  Uh-huh. 

"THE  COURT:  It  may  stand. 

"Q  (By  Miss  Diamos)  Did  she  say  anything  else? 

"A  On  account  of  Coe  going  with  another  lady. 

"Q  Did  she  say  that? 

"A  Uh-huh. 

"Q  Did  she  say  anything  about  the  children? 

"A  And  wanted  to  know  if  Coe  could  let  her  have  the 
kids  so  she  can  go  home  with  us. 

"Q  Did  she  say  anything  else  about  Coe? 

"A  If  he  still  wanted  to  go  with  the  girl,  'I  would  like 
to  go  home  with  my  mother.'  That  is  all  she  said  to  Coe. 
Coe  didn't  answer."  (RT  575,  L  10  to  576,  L  7) 

Counsel  asserts  this  is  hearsay.  Coe  Kane  stated  they  argued 
over  money  and  his  drinking.  This  argument  was  over  a  dif- 
ferent subject  and  occurred  approximately  one  year  before  her 
death. 

As  was  stated  in  Udall,  Arizona  Law  on  Evidence,  §63, 
Impeachment  by  Prior  Inconsistent  Statements,  at  page  87 : 

"Similarly,  a  witness  may  be  impeached  by  a  showing 

that  a  statement  of  fact  contrary  to  his  present  testimony 

41 


was  made  on  a  former  occasion  in  his  presence  and  ad- 
versely affeaing  his  rights,  and  that  he  made  no  reply." 
Citing  McCormick  on  Evidence,  §34. 

It  is  respectfully  submitted  the  questions  were  properly 
admitted,  as  was  the  testimony  of  Gladys  Whatoname. 

9.  The  alleged  "numerous  arrests"  of  other 
Indians  on  the  reservation  was  properly  excluded. 

It  should  be  pointed  out  that  Appellant's  Counsel  oflfer 
of  proof  was  insufficient: 

"Q  Mr.  Lupe,  are  you  familiar  with  the  police  records 
in  Whiter iver? 

""A  I  don't."  (RT  255,  L  18-20) 

Whether  or  not  there  are  "numerous"  arrests  was  not 
established. 

Furthermore,  Appellant's  Counsel  overlooks  the  point  of 
the  questions  and  the  reasoning  in  Michelson  v.  United  States, 
supra. 

It  is  respeafully  submitted  the  evidence  was  properly 
rejected. 
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VI. 
CONCLUSION 

There  was  sufficient  evidence  to  find  Coe  Kane  sane  beyond 
a  reasonable  doubt  and  the  jury  was  properly  instructed  and 
the  evidence  of  the  Government  was  properly  admitted. 

Respectfully  submitted, 


Edward  E.  Davis 

United  States  Attorney 

For  the  District  of  Arizona 


Jo  Ann  D.  Diamos 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 


1^^€^<^^ 


I  certify  that,  in  conneaion  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in 
my  opinion,  the  foregoing  Brief  is  in  full  compliance  with 
those  rules. 


Jo  "Ann  D.  Diamos 

Assistant  United  States  Attorney 
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Three  copies  of  the  Brief  of  Appellee  mailed  this  ....l!?^ 
day  o^  Fefeiary,  196sf  to: 

ROBERT  J.  HIRSH 
402  West  Pennington  Street 
Tucson,  Arizona  85701 
Attorney  for  Appellant 
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PETITIONER'S  OPENING  BRIEF  IN  CASE  NO.  22169 


JURISDICTION 


Case  No.  22169  is  before  the  Court  upon  the  peti- 
tion of  the  Lane-Coos-Curry-Douglas  Counties  Build- 


ing  and  Construction  Trades  Council,  pursuant  to 
Sec.  10(f)  of  the  Labor-Management  Relations  Act, 
as  amended  (29  U.S.C.  §  169(f)),  for  review  of  the 
decision  of  the  National  Labor  Relations  Board  find- 
ing a  violation  of  Section  8(b)  (7)  (A)  of  the  Labor- 
Management  Relations  Act,  as  amended  (29  U.S.C.  § 
158(b)  (7)  (A) ).  The  petitioner  is  an  aggrieved  party 
under  Sec.  10(f)  (29  U.S.C.  §  160(f)). 

The  General  Counsel  of  the  National  Labor  Rela- 
tions Board  has  petitioned,  pursuant  to  Sec.  10(e)  of 
the  Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §  160(e)),  in  case  number  22169-A,  for 
enforcement  of  the  order  of  the  National  Labor  Rela- 
tions Board  against  Jens  Horstrup,  a  party  respond- 
ent to  the  original  proceedings  herein.  Attorneys  for 
the  petitioner  in  Case  No.  22169  also  represent  re- 
spondent Horstrup  in  Case  No.  22169-A. 

R.  A.  Chambers  &  Associates,  the  charging  party 
herein,  is  an  employer  within  the  meaning  of  Sec  2 
(2)  of  the  Labor-Management  Relations  Act,  as 
amended  (29  U.S.C.  152(2)),  and  engaged  in  com- 
merce within  the  meaning  of  Sees.  2(6)  and  2(7) 
(29  U.S.C.  §§  152(6)  and  152(7) ).  (Cr.  5, 12,  33).  The 
petitioner,  Lane-Coos-Curry-Douglas  Counties  Build- 
ing and  Construction  Trades  Council,  is  a  labor  or- 
ganization within  the  meaning  of  Sec.  2(5)  of  the 
Labor-Management  Relations  Act,  as  amended  (29 
U.S.C.  §  152(5))  (Cr.  5,  13,  33).  No  issue  of  the 
National  Labor  Relations  Board's  jurisdiction  is  pre- 
sented. 


STATEMENT  OF  THE  CASE 

The  charging  party,  R.  A.  Chambers  &  Associates 
(hereinafter  Chambers)  is  an  employer  functioning 
as  a  general  contractor  in  the  building  and  construc- 
tion industry  in  the  vicinity  of  Eugene,  Oregon  (Tr. 
22-25).'  Approximately  60%  of  the  work  performed 
by  Chambers  is  done  through  subcontractors  or  by 
means  other  than  the  use  of  Chambers'  own  employees 
(Tr.  117).  Except  in  isolated  cases,  Chambers  directly 
employs  only  carpenters  and  laborers  (Tr.  117-118). 
Furthermore,  many  of  these  are  not  employed  on  a 
permanent  basis,  but  work  and  then  are  laid  off  ac- 
cording to  how  many  are  needed  for  a  particular  job 
(Tr.  121-122). 

The  Lane-Coos-Curry-Douglas  Counties  Building 
and  Construction  Trades  Council  (hereinafter  Coun- 
cil), petitioner  before  this  Court,  is  a  labor  organiza- 
tion (Cr.  13,  33)  whose  membership  consists  of  vari- 
ous affiliated  local  building  trades  unions  (Tr.  10, 
152,  G.C.  Ex.  17).  Membership  is  not  extended  to  any 
individuals  or  employees  of  any  employer  (Tr.  152). 
The  purpose  of  the  Council  is  to  coordinate  the  activi- 
ties of  its  affiliated  local  craft  unions  and  promote 
jurisdictional  harmony  between  them  (Tr.  9).  The 
Council  also  works  to  obtain  execution  by  general 
contractors  of  its  Building  Trades  Articles  of  Agree- 
ment (Tr.  9,  G.C.  Ex.  18).  The  Articles  of  Agree- 
ment are  designed  solely  to  regulate  the  relationship 


'  Tr.  refers  to  Reporter's  Transcript.  Cr.  refers  to  Clerk's 
record  of  pleadings.  See  Appendix  B,  infra,  p.  37  for  offer, 
identification  and  receipt  of  exhiibts. 


between  signatory  general  contractors  and  subcon- 
tractors with  whom  they  contract  regarding  the  terms 
and  conditions  of  subcontracting  (see  Paragraph  IV, 
G.C.  Ex.  18). 

In  1956,  Chambers  executed  Building  Trades  Ar- 
ticles of  Agreement  with  the  Council  (Resp.  Ex.  4), 
similar  to  the  agreement  (G.C.  Ex.  18)  currently  in 
use  (Tr.  16).  This  agreement  could  only  be  terminat- 
ed by  written  notice  at  least  thirty  days  prior  to  No- 
vember 29  of  any  given  year  (see  Preamble  to  Resp. 
Ex.  4).  Chambers  first  gave  such  written  notice  by 
letter  dated  February  4,  1965  (Tr.  58-59,  G.C.  Ex.  3). 
This  was  the  only  notice  received  by  the  Council 
(Tr.  155).  More  than  once  during  the  duration  of 
the  contract,  problems  arose  concerning  its  enforce- 
ment (Tr.  39).  Chambers  was  definitely  of  the  im- 
pression that  the  contract  w^ould  continue  in  full  force 
and  effect  unless  written  notice  of  termination  was 
given  (Tr.  59). 

Early  in  1965,  Chambers  purportedly  assigned  all 
of  its  bargaining  rights  to  the  Eugene  Contractors 
Association  regarding  negotiations  with  local  craft 
unions.  Between  January  1,  1965  and  July  21,  1965, 
Chambers  allegedly  became  a  signatory  to  collective 
bargaining  agreements  with  four  craft  unions  (car- 
penters, laborors,  cement  masons,  and  iron  workers) 
by  virtue  of  the  Eugene  Contractors  Association  hav- 
ing executed  contracts  with  those  labor  organizations 
(Cr.  14). 

Subsequently,  on  November  24,   1965    (Tr.  39), 
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Chambers  was  informed  by  the  Council  that  its  Build- 
ing Trades  Agreement  would  expire  on  November  29, 
1965  (Tr.  42).  Chambers  was  also  requested  to  exe- 
cute a  new  Building  Trades  Agreement  (G.C.  Ex.  18) 
at  that  same  time.  Chambers  would  not  agree  to  the 
execution  of  a  new  agreement,  and  on  April  13,  1966, 
Robert  Gardner,  construction  superintendent  of 
Chambers  (Tr.  103),  was  informed  that  picketing 
would  commence  if  new  articles  of  agreement  (G.C. 
Ex.  18)  were  not  executed  (Tr.  104-105).  The  picketing 
here  in  question  then  began  on  April  14,  1966  (Tr. 
102).  The  picketing  terminated  on  April  21,  1966 
(Tr.  108). 

The  Eugene  Contractors  Association,  on  behalf 
of  Chambers,  filed  an  unfair  labor  practice  charge 
against  the  Council  on  April  15,  1966  (Cr.  3).  Fol- 
lowing issuance  of  a  complaint  and  conduct  of  a  hear- 
ing on  the  matter,  the  Trial  Examiner  issued  a  de- 
cision on  January  6,  1967,  finding  that  the  Council's 
picketing  violated  Sec.  8(b)(7)(A)  of  the  Labor- 
Management  Relations  Act,  as  amended  (29  U.S.C. 
§  158(b)(7)(A))  (Cr.  12-19).  The  National  Labor 
Relations  Board,  in  its  decision  and  order  dated  June 
19,  1967,  affirmed  this  finding  of  the  Trial  Examiner 
(Cr.  33-35).  From  the  Board's  decision  and  order,  the 
petitioner,  Lane-Coos-Curiy-Douglas  Counties  Build- 
ing and  Construction  Trades  Council  prosecutes  this 
appeal. 


STATUTES  INVOLVED 

The  following  statutory  provisions  (set  out  in 
full,  Appendix  A,  infra,  pp.  33-36)  are  involved: 

Sec.  8(b)  (7)  (A)  of  the  Labor-Management  Rela- 
tions Act,  as  amended  (29  U.S.C.  §  158(b)  (7)  (A)). 

Sec.  8(e)  of  the  Labor-Management  Relations 
Act,  as  amended  (29  U.S.C.  §  158(e) ). 

Sec.  8(f)  of  the  Labor-Management  Relations  Act, 
as  amended  (29  U.S.C.  §  158(f) ). 

Sec.  9(c)  of  the  Labor-Management  Relations  Act, 
as  amended  (29  U.S.C.  §  159(c) ). 

QUESTIONS  PRESENTED 

Each  question  presented  by  this  appeal  was  raised 
before  the  National  Labor  Relations  Board. 

1.  Will  the  National  Labor  Relations  Board  be 
allowed  to  completely  reverse  the  historically  recog- 
nized pattern  of  labor  relations  and  negotiations  in 
the  building  and  construction  industry  involving 
building  trades  councils  such  as  the  petitioner  herein? 

2.  Has  picketing  by  the  Lane-Coos-Curry-Douglas 
Counties  Building  and  Construction  Trades  Council 
violated  Sec.  8(b)(7)(A)  of  the  Labor-Management 
Relations  Act,  as  amended  (29  U.S.C.  §  158(b)(7) 
(A))? 

a.  Did  picketing  by  the  Lane-Coos-Curry- 
Douglas  Counties  Building  and  Construction 
Trades  Council  have  as  an  object  forcing  or  re- 


quiring  R.  A.  Chambers  &  Associates  to  recog- 
nize or  bargain  with  a  labor  organization  as  the 
representative  of  its  employees,  or  forcing  or  re- 
quiring its  employees  to  accept  or  select  a  labor 
organization  as  their  collective  bargaining  repre- 
sentative? 

b.  Had  R.  A.  Chambers  &  Associates  lawfully 
recognized  another  labor  organization  as  the  rep- 
resentative of  its  employees? 

c.  Could  a  question  concerning  representation 
appropriately  be  raised  under  Sec.  9(c)  of  the 
Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §  159(c))? 

SPECIFICATIONS  OF  ERROR 

The  Trial  Examiner  and  National  Labor  Relations 
Board  erred  in  their  findings  of  fact,  conclusions  of 
law  and  entry  of  order,  insofar  as  they  determined: 

1.  That  picketing  by  Lane-Coos-Curry-Douglas 
Counties  Building  and  Construction  Trades  Council 
had  as  an  object  forcing  or  requiring  R.  A.  Chambers 
&  Associates  to  recognize  or  bargain  with  a  labor  or- 
ganization as  the  representative  of  its  employees,  or 
forcing  or  requiring  its  employees  to  accept  or  select 
a  labor  organization  as  their  collective  bargaining  rep- 
resentative. 

2.  That  R.  A.  Chambers  &  Associates  had  lawfully 
recognized  another  labor  organization  as  the  represen- 
tative of  its  employees. 
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3.  That  a  question  concerning  representation  could 
not  appropriately  be  raised  by  the  Lane-Coos-Curry- 
Douglas  Counties  Building  and  Construction  Trades 
Council  under  Sec.  9(c)  of  the  Labor-Management 
Relations  Act,  as  amended  (29  U.S.C.  Sec.  159(c)). 

4.  That  picketing  by  the  Lane-Coos-Curry-Doug- 
las Counties  Building  and  Construction  Trades 
Council  violated  Sec.  8(b)  (7)  (A)  of  the  Labor-Man- 
agement Relations  Act,  as  amended  (29  U.S.C.  §  158 
(b)(7)(A)). 

SUMMARY  OF  ARGUMENT 


The  decisions  of  the  Trial  Examiner  and  National 
Labor  Relations  Board  had  the  effect  of  completely 
reversing  the  historically  recognized  course  of  labor 
relations  and  negotiations  in  the  building  and  con- 
struction industry.  Their  findings  and  orders  holding 
that  picketing  by  the  Lane-Coos-Curry-Douglas  Coun- 
ties Building  and  Construction  Trades  Council  vio- 
lated Sec.  8(b)  (7)  (A)  of  the  Labor-Management  Re- 
lations Act,  as  amended  (29  U.S.C.  §  158(b)(7) 
(A) )  clearly  go  beyond  the  scope  of  legislative  intent 
in  enacting  that  provision,  compelling  reversal  by  this 
Court. 

2 

Before  picketing  by  a  labor  organization  consti- 
tutes an  unfair  labor  practice  under  Sec.  8(b)(7) 
(A)   (29  U.S.C.  §  158(b)  (7)  (A)),  there  must  exist: 

1.  An  object  of  organization  or  recognition  by 
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that  labor  organization  as  a  bargaining  representa- 
tive; 

2.  Lawful  recognition  of  another  labor  organiza- 
tion by  the  employer ;  and 

3.  A  situation  where  a  question  concerning  repre- 
sentation cannot  appropriately  be  raised  under  Sec. 
9(c)  of  the  Labor-Management  Relations  Act,  as 
amended  (29  U.S.C.  §  159(c)). 

The  picketing  in  this  case  did  not  have  an  object 
of  recognition  or  organization.  Its  sole  purpose  was 
to  compel  execution  by  R.  A.  Chambers  &  Associates 
of  a  subcontractor-oriented  building  trades  agreement 
designed  exclusively  to  regulate  and  govern  the  rela- 
tionships between  R.  A.  Chambers  &  Associates  and 
other  employers  to  whom  it  subcontracted  work.  The 
building  trades  agreement  requires  only  that  each 
subcontractor  employed  have  executed  current  collec- 
tive bargaining  agreements  with  the  local  craft  unions 
having  jurisdiction  of  the  work  performed  by  the  sub- 
contractor's employees.  The  agreement  provides  ex- 
pressly for  the  sanctity  of  local  craft  union  agree- 
ments and  in  no  way  attempts  nor  is  it  intended  to 
govern  the  relationships  of  any  employer  with  his  own 
employees.  Furthermore,  this  subcontractor-oriented 
agreement  is  expressly  permitted  and  made  lawful 
by  the  construction  industiy  proviso  to  Sec.  8(e)  of 
the  Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §  158(e)).  Congress  did  not  intend  to 
make  unlawful  by  Sec.  8(b)(7)(A)  (29  U.S.C.  § 
158(b)(7)(A))  what  it  expressly  made  lawful  in 
Sec.  8(e)  (29  U.S.C.  §  158(e) ). 
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In  any  event,  and  regardless  of  the  object  of  the 
picketing  here  in  question,  at  the  time  R.  A.  Chambers 
&  Associates  executed  collective  bargaining  agree- 
ments in  1965  with  various  local  craft  unions,  it  was 
already  bound  to  a  building  trades  agreement  executed 
in  1956  with  the  petitioning  Council.  Therefore, 
execution  of  those  new  agreements  constituted  unfair 
labor  practices  under  Sees.  8(a)(1)  and  8(a)(5)  of 
the  Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §§  158(a)(1)  and  158(a)(5)),  and  re- 
sulted in  unlawful  recognition  of  other  labor  organi- 
zations by  R.  A.  Chambers  &  Associates. 

Finally,  at  the  time  R.  A.  Chambers  &  Associates 
executed  its  agreements  with  local  craft  unions,  the 
majority  status  of  its  employees  as  union  members 
had  not  been  stablished.  Therefore,  these  craft  union 
contracts  constituted  pre-hire  agreements  made  law- 
ful only  by  virtue  of  Sec.  8(f)  of  the  Labor-Manage- 
ment Relations  Act,  as  amended  (29  U.S.C.  §  158 
(f)).  Sec.  8(f)  expressly  provides  that  such  pre-hire 
agreements  are  not  a  bar  to  a  petition  for  a  hearing  and 
election  under  Sec.  9(c)  of  the  Labor-Management 
Relations  Act,  as  amended  (29  U.S.C.  159(c)).  A 
question  concerning  representation  could  appropri- 
ately be  raised  by  the  petitioning  Council. 

The  National  Labor  Relations  Board,  having  failed 
to  show  the  existence  of  any  one  of  the  three  elements 
required  before  a  violation  of  Sec.  8(b)  (7)  (A)  (29 
U.S.C.  §  158(b)(7)(A))  may  be  found,  improp- 
erly ruled  that  picketing  by  the  Lane-Coos-Curry- 
Douglas  Counties  Building  and  Construction  Trades 
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Council  was  an  unfair  labor  practice  under  Sec.  8(b) 
(7)  (A). 

ARGUMENT 

This  case  presents  the  underlying  policy  issue  of 
whether  the  National  Labor  Relations  Board  will  be 
allowed  to  completely  alter  the  historical  course  of 
labor  relations  and  negotiations  in  the  building  and 
construction  industry.  The  question  is  of  vital  con- 
cern to  building  and  construction  trades  unions 
throughout  the  entire  country. 

For  many  years  after  passage  of  the  Wagner  Act, 
the  National  Labor  Relations  Board  (hereinafter 
Board)  did  not  concern  itself  with  the  building  con- 
struction industiy.  The  Board's  reasoning  in  not  pass- 
ing upon  matters  involving  the  building  construction 
industiy  was  based  on  the  fact  that  this  industry  had 
peculiarities  of  its  own.  In  fact,  it  was  not  until 
around  1949  (See  for  example  Denver  Building  and 
Construction  Trades  Council,  82  NLRB  1195,  23 
LRRM  1656  (1949) ),  that  the  Board  did  take  cogniz- 
ance of  a  case  in  this  industry.  The  building  and  con- 
struction industry  historically  has  had  a  different  type 
of  employer-employee  relationship  than  any  other. 

In  industrial-type  employment,  employees'  jobs  are 
substantially  permanent.  That  is  to  say,  they  are  em- 
ployed by  an  employer  and  continue  to  stay  in  his  em- 
ploy for  months,  years  and  sometimes  for  a  lifetime. 
This  has  never  been  true  in  the  construction  industry. 
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Construction  unions  have  maintained  a  source  of 
employment  by  establishing  hiring  halls.  Employ- 
ers in  the  construction  industry  have  utilized  these 
floating  craft  unionists  for  employment  when  needed 
in  the  course  of  building.  This  has  established  short- 
term  employment,  sometimes  merely  for  days,  and, 
for  the  most,  for  months.  It  has  only  been  on  large 
construction  jobs  such  as  a  dam  that  an  employee  in 
the  construction  industry  has  worked  in  excess  of  a 
year.  For  these  reasons,  it  has  been  impracticable  to 
apply  all  the  rules  of  the  Wagner  Act  and  its  succes- 
sor, the  Taft-Hartley  Act,  to  the  building  construc- 
tion industry. 

The  general  contractor  in  this  industry  usually 
signs  a  contract  for  an  entire  project  and  then  either 
subcontracts  all  of  the  project  or  at  least  the  so-called 
subcraft  union  work  to  subcontractors.  At  most,  the 
general  contractor  usually  has  only  employed  laborers 
for  foundation  work  and  other  incidental  work  in  the 
project,  carpenters  for  framing  and  other  forming 
work,  iron  workers  if  steel  is  used,  hoisting  and  port- 
able engineers  to  move  heavy  material  and  teamsters 
for  transportation.  All  other  work  to  be  done  on  such 
projects  has  then  been  subbed  out. 

In  labor  management  relations,  the  employers,  ei- 
ther individually  or  through  associations,  have  nego- 
tiated traditionally  with  the  four  or  five  basic  crafts, 
to-wit:  carpenters,  laborers,  iron  workers,  hoisting 
and  portable  engineers  and  teamsters.  Building  and 
construction  trades  councils,  v/hich  take  into  affilia- 
tion all  crafts  basically  engaged  in  the  construction 
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industry  including  the  aforementioned  five  (with  the 
present  exchision  of  the  teamsters),  include  the  sub- 
crafts  and  as  such  have  entered  into  contracts  histor- 
ically with  general  contractors  and/or  their  associa- 
tions establishing  contract  rights  for  all  subcrafts. 
This  has  established  an  orderly  method  for  handling  the 
problems  that  arise.  Rather  than  requiring  negotiations 
with  some  thirteen  or  fourteen  subcrafts,  one  contract 
does  it  all.  This  is  the  type  of  contract  involved  in 
these  proceedings. 

For  years,  local  building  and  construction  trades 
unions  in  Southwest  Oregon  have  affiliated  them- 
selves with  the  petitioner,  Lane-Coos-Curry-Douglas 
Counties  Building  and  Construction  Trades  Council 
(hereinafter  Council),  which  in  turn  is  affiliated 
with  the  Oregon  State  Building  and  Construction 
Trades  Council.  During  this  time,  the  Council  has 
negotiated  building  trades  agreements  with  general 
contractors  throughout  the  area.  These  agreements 
(G.  C.  Ex.  18)  are  not  intended  to  require  recogni- 
tion of  the  Council  nor  are  they  intended  to  encompass 
bargaining  on  the  wages,  hours  and  working  condi- 
tions of  employees  employed  by  the  signatoiy  contrac- 
tors. The  single  purpose  behind  these  agreements  is 
to  provide  an  orderly  procedure  for  the  contracting 
and  subcontracting  of  work  by  these  signatory  con- 
tractors on  a  basis  that  is  fair  to  workmen  in  all  of 
the  building  and  construction  trades  crafts,  as  well  as 
to  the  contractor's  competitors.  Because  a  general 
contractor  has  complete  control  over  an  entire  build- 
ing project,  the  policy  of  the  building  trades  unions. 
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through  their  affiliation  with  the  Council  and  its  ex- 
ecution of  these  agreements  with  various  contractors, 
is  to  place  on  the  general  contractor  the  obligation  of 
dealing  only  with  subcontractors  who  have  executed 
current  working  agreements  with  appropriate  craft 
unions  having  jurisdiction  of  the  work  performed  by 
their  employees.  These  subcontractor-oriented  agree- 
ments never  were  and  are  not  now  intended  to  deal 
with  the  general  contractor's  relations  with  his  own 
employees.  Rather,  they  are  intended  only  to  deal  with 
his  contracting  and  subcontracting  of  work  and  there- 
by his  relations  with  other  employers  in  the  building 
and  construction  industry.  As  described  above,  this  is 
the  typical  situation  or  procedure  of  building  and  con- 
struction trades  unions  throughout  the  country. 

The  effect  of  the  decisions  by  the  Trial  Examiner 
and  the  Board  in  the  instant  case  is  to  completely  re- 
verse and  condemn  this  recognized  and  time-honored 
procedure  used  to  coordinate  and  control  the  activi- 
ties of  the  various  building  trades  unions.  The  ruling 
has  no  basis  whatever  in  the  history  of  labor  relations 
concerning  the  building  and  construction  industry, 
and  unequivocally  goes  beyond  the  intent  of  Congress 
in  enacting  Sec.  8(b)(7)  of  the  Labor-Management 
Relations  Act  (29  U.S.C.  §  158(b)(7)).  Therefore, 
it  is  incumbent  on  this  Court  to  reverse  the  Board's 
decision  and  hold  that  the  Council's  picketing  did  not 
constitute  an  unfair  labor  practice  under  Sec.  8(b)  (7) 
(A)  of  the  Labor-Management  Relations  Act  (29 
U.S.C.  §  158(b)(7)(A)),  Grain  Elevator,  Local 
418  V.  NLRB,  376  F.2d  774,  781  (D.C.  Cir.  1967). 
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Picketing  by  the  Lane-Coos-Curry-Douglas 
Counties  Building  and  Construction  Trades 
Council  was  Outside  the  Scope  of  Sec.  8(b)(7)(A) 
of  the  Labor-Management  Relations  Act,  as 
Amended  (29  U.S.C.  Sec.  158(b)(7)(A)). 

In  order  to  sustain  its  position  that  the  petitioning 
Council  has  engaged  in  picketing  violating  Sec.  8(b) 
(7)  (A)  of  the  Labor-Management  Relations  Act,  as 
amended  (29  U.S.C.  §  158(b)(7)(A)),  the  Board 
must  have  established : 

1.  That  picketing  by  the  Council  had  as  an  object 
forcing  or  requiring  R.  A.  Chambers  &  Associates 
(hereinafter  Chambers)  to  recognize  or  bargain  with, 
accept  or  select  the  Council  as  the  collective  bargain- 
ing representative  of  its  employees ; 

2.  That  Chambers  had  lawfully  recognized  anoth- 
er labor  organization ;  and 

3.  That  a  question  concerning  representation  could 
not  appropriately  be  raised  under  Sec.  9(c)  of  the 
Labor-Management  Relations  Act,  as  amended  (29 
U.S.C.  §  159  (c)),  NLRB  v.  Local  3,  IBEW,  362 
F.2d  232  (2d  Cir.  1966) ;  Local  627  Meat  Cutters,  163 
NLRB  No.  65,  64  LRRM  1374  (1967). 

The  Board  has  failed  to  meet  this  burden  on  all 
three  counts. 

(A)  Forcing  or  requiring  that  Chambers  bargain  with 
or  recognize,  accept,  or  select  the  Council  as  bargaining 
representative  of  its  employees  was  not  an  object  of  the 
Council's  picketing. 

The  Council  is  an  organization  whose  membership 
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is  made  up  exclusively  of  local  craft  unions  in  the 
building  and  construction  industry  (Tr.  10,  152,  G.C. 
Ex.  17),  and  which  deals  only  with  employers  in  that 
industry  (Tr.  153).  The  Council's  sole  purpose  is  to 
coordinate  the  activities  of  its  various  union  affiliates 
(Tr.  147-148)  including  the  handling  of  problems  in- 
volved with  the  contracting  and  subcontracting  of 
work  by  general  contractors  (see  Resp.  Ex.  4  and  G. 
C.  Ex.  18).  The  Council  does  not  take  into  member- 
ship any  individuals  or  employees  of  any  organization 
or  employer  (Tr.  148,  152).  No  representation  is 
made  that  the  Council  is  seeking  to  represent  the 
employees  of  any  employer  (Tr.  148),  and  the  Coun- 
cil has  never  negotiated  with  an  employer  over  the 
wages,  hours  or  working  conditions  of  his  employees. 
No  National  Labor  Relations  Board  election  has  ever 
been  held  in  conjunction  with  a  contractor's  execution 
of  the  Council's  Articles  of  Agreement  (Tr.  153). 

Picketing  conducted  at  Chambers'  construction  site 
was  for  the  sole  purpose  of  obtaining  Chambers'  exe- 
cution of  the  Oregon  State  Building  and  Construction 
Trades  Council's  Articles  of  Agreement  (G.  C.  Ex.  18). 
These  Articles  of  Agreement  are  designed  exclusively 
to  affect  the  relationship  of  a  general  contractor  with 
his  or  its  subcontractors  (see  preamble  to  G.  C.  Ex. 
18)  and  in  no  way  affect  the  relationship  of  the  gen- 
eral contractor  with  his  own  employees  or  the  relation- 
ships of  subcontractors  with  their  own  employees.  Quite 
to  the  contrary,  the  Articles  of  Agreement  expressly 
provide  for  the  sanctity  of  the  agreements  of  the  vari- 
ous local  craft  unions  as  regards  the  general  contrac- 
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tor's  relations  with  his  or  its  own  employees  regarding 
matters  of  wages,  hours  and  working  conditions  (see 
paragraphs  I  and  II,  G.  C.  Ex.  18) .  The  only  purpose  of 
the  Articles  of  Agreement  is  to  obtain  from  general 
contractors  an  obligation  to  place  in  every  contract  or 
subcontract  they  make  with  another  employer  a  pro- 
vision that  any  work  performed  by  the  contractor  or 
subcontractor  coming  within  the  jurisdiction  of  a 
craft  union  affiliated  with  the  Council  will  be  per- 
formed pursuant  to  an  executed  and  current  agree- 
ment with  that  local  craft  union  (see  paragraph  IV, 
G.  C.  Ex.  18). 

The  decision  of  the  Trial  Examiner,  added  to  and 
affirmed  by  the  Board,  indicates  that  they  both  en- 
tirely misconceive  the  scope  and  nature  of  the  provi- 
sions of  the  Articles  of  Agreement.  The  Board's  conclu- 
sion that  the  Articles  of  Agreement  seek  recognition  for 
the  Council  as  a  bargaining  agent  simply  because  the 
provisions  therein  concerning  contracting  and  subcon- 
tracting of  work  duplicate  language  contained  in  local 
crafts  agreements  to  which  Chambers  is  already  a  party 
(Cr.  33-34),  is  clearly  erroneous.  This  analysis  com- 
pletely ignores  the  elementary  fact  that  the  Articles  of 
Agreement  deal  exclusively  with  the  relationship  be- 
tween Chambers  and  its  subcontractors,  while  the  local 
craft  agreements  which  Chambers  has  executed  concern 
relationships  with  its  own  employees,  an  entirely  sep- 
arate and  unrelated  matter.  The  local  craft  union  activ- 
ity is  primary,  seeking  representation  of  Chambers'  em- 
ployees as  a  bargaining  agent.  The  Council's  activity  is 
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secondary,  seeking  only  to  regulate  the  relationship  be- 
tween Chambei^  and  other  employers,  in  no  way  qual- 
ifying the  relationship  Chambers  maintains  with  its 
own  employees  through  negotiation  and  agreement  with 
local  building  trades  unions  representing  those  em- 
ployees. 

This  distinction  between  "primary"  and  "second- 
aiy"  activity  has  long  been  recognized  as  in  the  case 
of  Fihrehoard  Paper  Products  Corp.  v.  NLRB,  379 
U.S.  203,  85  S.  Ct.  441  (1964),  where  the  Supreme 
Court  defined  as  "primary"  that  activity  affecting 
the  relationships  between  an  employer  and  his  em- 
ployees, and  "secondary"  that  activity  affecting  rela- 
tionships between  several  employers. 

Viewing  the  matter  in  a  slightly  different  light, 
the  mere  fact  that  picketing  by  the  Council  for  a  sub- 
ject or  demand  (contracting  and  subcontracting 
clause)  which  could  be  and  was  lawfully  negotiated 
between  Chambers  and  the  bargaining  representative 
of  its  employees  does  not  mean  per  se  that  the  Council 
was  seeking  recognition  as  the  bargaining  agent  of 
those  employees.  Such  picketing  can  take  place  and 
yet  not  violate  or  be  proscribed  by  Sec.  8(b)(7)  of 
the  Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §  158(b)(7)),  Blinne  Construction  Co., 
135  NLRB  1153,  49  LRRM  1638  (1962). 

Likewise,  the  Trial  Examiner's  analysis  of  the 
terms  and  provisions  of  the  Articles  of  Agreement  (G. 
C.  Ex.  18)  make  it  clear  that  he  was  either  unable  to 
accept  or  did  not  understand  the  nature  and  purpose 
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of  such  a  building  trades  agreement.  The  Trial  Exam- 
iner contends  that  Paragraph  VII  of  the  Articles  of 
Agreement  (G.  C.  Ex.  18)  would  in  effect  nullify  a 
no-strike  or  arbitration  clause  in  a  local  craft  union 
agreement  (Cr.  16).  Paragraph  VII,  by  stating  that 
local  agreements  respecting  these  matters  shall  not 
be  binding  on  the  Council,  has,  in  fact,  exactly  the 
opposite  effect.  The  intent  of  this  paragraph  is  to  in- 
sure that  the  Council  is  clearly  removed  from  craft 
union  contractor  disputes  involving  local  collective 
bargaining  contracts.  It  is  the  express  intent  of  the 
Council  not  to  interject  itself  into  matters  involving 
employer-employee  disputes  between  Chambers  and 
those  it  employs.  The  Council  is  only  concerned  with 
matters  involving  contractors  such  as  Chambers  and 
their  dealings  with  other  employers  on  a  contractor 
or  subcontractor  basis. 

Secondly,  the  Trial  Examiner  contends  that  Para- 
graph IX  of  the  Articles  of  Agreement  (G.  C.  Ex.  18) 
would  modify  the  exclusive  hiring  hall  provisions  of 
the  various  local  craft  union  agreements  (Cr.  16). 
Article  IX  states  that : 

".  .  .  In  the  event  that  any  Employer,  Devel- 
oper and/or  Owner-Builder,  contractor  or  sub- 
contractor is  placed  on  the  unfair  list,  it  shall  not 
be  a  violation  of  this  Agreement  for  any  employee 
to  refuse  to  perform  any  work  or  enter  upon  the 
premises  of  the  said  Employer,  Developer  and/or 
Owner-Builder,  .  .  ." 

This  paragraph  makes  reference  only  to  violations 
of  the  Articles  of  Agreement  themselves  and  in  no 
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way  attempts  to  govern  or  modify  the  terms  of  local 
craft  agreements  or  what  activity  will  constitute  a 
violation  of  the  latter. 

Finally,  the  Trial  Examiner  contends  that  Para- 
graph X  of  the  Articles  of  Agreement  (see  Cr.  34, 
footnote  1,  for  fact  that  Trial  Examiner  inadvertent- 
ly referred  to  Paragraph  X  as  Paragraph  XI)  re- 
quires that  Chambers  bargain  with  the  Council  be- 
fore modifications  in  the  wages,  hours  and  working 
conditions  of  his  employees  may  be  negotiated  with 
the  appropriate  local  craft  union.  Paragraph  X  sim- 
ply states  that  the  Articles  of  Agreement  themselves 
cannot  be  amended  without  the  approval  of  the  Coun- 
cil. On  the  other  hand,  the  Articles  of  Agreement  ex- 
pressly contemplate  that  any  work  by  Chambers'  em- 
ployees will  be  performed  according  to  an  executed 
current  agreement  and  subsequent  agreements  entered 
into  with  the  local  craft  union  having  jurisdiction  of 
the  work  involved  (see  Paragraph  II).  The  Council 
expressly  disaffirms  any  interest  or  participation  in 
the  negotiations  for  or  terms  of  the  collective  bargain- 
ing agreements  of  the  local  crafts. 

The  entire  record  plus  an  accurate  and  careful 
reading  of  the  Articles  of  Agreement  as  analyzed 
above  undeniably  establishes  that  the  Board  has  ut- 
terly and  completely  failed  to  establish  "substantial 
evidence"  required  to  support  the  conclusion  that  pick- 
eting by  the  Council  was  violative  of  Sec.  8(b)  (7)  (A) 
of  the  Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §  158(b)(7)(A)),  NLRB  v.  Local  3 
IBEW,  362  F.2d  232  (2d  Cir.  1966).  Conversely,  the 
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record  and  the  Articles  of  Agreement  show  beyond 
any  question  that  the  Council,  by  picketing  at  Cham- 
bers' construction  site  to  obtain  its  execution  of  the 
Articles  of  Agreement,  had  no  intent  to  force  or  re- 
quire that  Chambers  bargain  with  the  Council  as  the 
representative  of  its  employees. 

Proof  of  a  recognition  or  an  organization  object 
behind  picketing  is  an  essential  prerequisite  to  find- 
ing an  unfair  labor  practice  under  Sec.  8(b)  (7)  (A) 
of  the  Labor-Management  Relations  Act.  (29  U.S.C. 
§  158(b)  (7)  (A) ),  NLRB  v.  Local  3,  IBEW,  362  F.2d 
232  (2d  Cir.  1966).  Where,  as  here,  picketing  is  con- 
ducted solely  to  demand  that  subcontracted  work  be 
handled  by  subcontractors  having  executed  and  cur- 
rent agreements  with  the  various  local  craft  unions 
having  jurisdiction  of  the  subcontractor's  employees, 
the  Board  has  consistently  ruled  that  there  is  no  rec- 
ognition or  organization  object  and  the  picketing  does 
not  constitute  an  unfair  labor  practice,  IBEW,  Local 
903,  154  NLRB  No.  10,  (1965)  CCH  NLRB  9600; 
Bldg.  &  Construction  Trades  Council,  141  NLRB 
No.  2,  52  LRRM  1269  (1963). 

Examining  this  matter  further  by  way  of  analyz- 
ing the  construction  industry  proviso  to  Sec.  8(e)  of 
the  Labor-Management  Relations  Act,  as  amended 
(29  U.S.C.  §  158(e))  it  is  equally  clear  that  pick- 
eting by  the  Council  in  this  case  did  not  violate  Sec. 
8(b)  (7)  (A).  The  following  remarks  by  then  Senator 
Kennedy  establish  that  Congress,  in  enacting  Sec. 
8(e),  without  exception,  intended  to  preserve  the  his- 
torically recognized  legality  of  building  and  construe- 
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ton   trades   agreements   similar   to   the   Articles   of 

Agreement  here  in  contention : 

"The  fii'st  proviso  under  new  section  8(e)  of 
the  National  Labor  Relations  Act  is  intended  to 
presei've  the  present  state  of  the  law  with  respect 
to  picketing  at  the  site  of  a  construction  project 
and  with  respect  to  the  validity  of  agreements  re- 
lating to  the  contracting  of  work  to  be  done  at 
the  site  of  a  construction  project  .  .  ." 

"Agreements  by  which  a  contractor  in  the 
construction  industiy  promises  not  to  subcontract 
work  on  a  construction  site  to  a  non-union  con- 
tractor appear  to  be  legal  today.  They  will  not  be 
unlawful  under  section  8(e).  .  .  ." 

"It  is  not  intended  to  change  the  law  with  re- 
spect to  the  judicial  enforcement  of  these  con- 
tracts, or  with  respect  to  the  legality  of  a  strike 
to  obtain  such  a  contract." 

CONG.  REC,  Senate  —  September  3,  1959,  p. 
1433. 

Likewise,  the  courts  have  interpreted  Sec.  8(e) 
as  presendng  the  status  quo  in  the  building  and  con- 
struction industry  and  have  expressly  recognized  the 
validity  and  legality  of  building  trades  agreements  re- 
quiring that  a  contractor  subcontract  work  only  to  em- 
ployers who  have  executed  current  agreements  with 
the  local  craft  unions  having  jurisdiction  over  the 
work  performed  by  their  employees,  National  Wood- 
work Mfgrs.  Assn.  v.  NLRB,  386  U.S.  612,  87  S.  Ct. 
1250  (1967) ;  El  Paso  Bldg.  and  Construction  Trades 
Council  V.  El  Paso  Chapter,  Associated  General  Con- 
tractors of  America,  376  F.2d  797  (5th  Cir.  1967). 
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This  clear  statement  of  congressional  intent  and 
the  legal  efficacy  granted  to  subcontractor-oriented 
agreements  by  the  courts  compels  the  result  that  pick- 
eting to  obtain  such  agreements  is  not  in  and  of  it- 
self violative  of  Sec.  8(b)(7)(A)  (29  U.S.C.  158(b) 
(7)  (A)).  Sec.  8(b)  (7)  (A)  was  enacted  at  the  same 
time  as  Sec.  8(e),  and  where,  as  shown  above,  there 
is  no  object  of  recognition  or  organization  in  picket- 
ing conducted  by  a  labor  organization.  Sec.  8(b)  (7) 
(A)  in  no  way  limits  the  language  of  Sec.  8(e)  rec- 
ognizing the  clear  validity  of  building  and  construc- 
tion industry  subcontractor  agreements. 

This  position  is  amply  supported  by  analogy  to  re- 
cent decisions  of  the  NLRB.  In  Southern  California 
Dist  Council  of  Hod  Carriers,  158  NLRB  No.  28, 
62  LRRM  1047  (1966)  and  Orange  Belt  Dist, 
Council  of  Painters  No.  48,  153  NLRB  No.  80, 
(1965)  CCH  NLRB  9551  (supplemental  proceeding 
following  remand  from  328  F.2d  534  (D.C.  Cir. 
1964)  the  Board  found  that  where  a  subcontractor- 
oriented  building  trades  agreement  was  valid  under 
Sec.  8(e),  it  would  be  anomolous  to  hold  that  econom- 
ic action  to  obtain  such  an  agreement  was  an  unfair 
labor  practice  under  Sec.  8(b)  (4)  of  the  Labor-Man- 
agement Relations  Act  (29  U.S.C.  §  158(b)(4)). 
Similarly,  it  would  be  anomolous  to  hold  that  Sec. 
8(b)  (7)  (A),  which  was  adopted  at  the  same  time  as 
and  makes  no  reference  to  Sec.  8(e),  proscribes  pick- 
eting to  obtain  such  an  agreement  where  no  recogni- 
tion or  organization  object  is  present. 
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(B)  Chambers  had  not  lawfully  recognized  any  other 
labor  organization  as  the  representative  of  its  employees 
at  the  time  picketing  by  the  Council  took  place. 

In  order  for  picketing  to  violate  Sec.  8(b)  (7)  (A) 
(29  U.S.C.  §  158(b)(7)(A))  it  must  be  shown 
that  the  employer  involved  has  lawfully  recognized 
another  labor  organization  as  the  representative  of 
his  or  its  employees,  NLRB  v.  Local  3,  IBEW,  362 
F.2d  232  (2d.  Cir.  1966).  The  record  of  the  instant 
case  makes  no  showing  that  another  labor  organization 
had  lawfully  been  recognized  by  Chambers,  thus 
it  fails  to  meet  the  "substantial  evidence"  test  re- 
quirement applicable  in  this  area  (see  for  example 
NLRB  V.  Great  Atlantic  &  Pacific  Tea  Company,  340 
F.2d690  (2d  Cir.  1965)). 

As  stated  by  the  Trial  Examiner,  the  Eugene 
Contractors  Association  negotiated  collective  bargain- 
ing agreements  with  four  local  craft  unions  (carpen- 
ters, laborers,  cement  masons  and  ironworkers)  dur- 
ing the  period  January  1,  1965  to  July  21,  1965  (Cr. 
14).  These  contracts  were  allegedly  negotiated  on  be- 
half of  various  contractors  in  the  area,  including 
Chambers.  At  this  time,  however,  Chambers  was  still 
bound  to  a  prior  agreement  executed  with  the  Council 
on  November  29,  1956  (see  Resp.  Ex.  4).  By  its  terms, 
that  agreement  could  not  be  terminated  in  any  given 
year  except  by  thirty  days  written  notice  prior  to  its 
November  29  anniversary  date.  R.  A.  Chambers  first 
gave  this  written  notice  to  terminate  the  agreement 
on  February  4,  1965  through  a  letter  forwarded  on  his 
behalf  by  the  Eugene  Contractors  Association  (Tr.  58- 
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59  and  G.  C.  Ex.  3).  This  was  the  only  notice  the  Coun- 
cil received  (Tr.  155).  Therefore,  the  agreement 
(Resp.  Ex.  4)  was  not  terminated  until  November  29, 
1965. 

The  Trial  Examiner's  statement  that  the  1956 
agreement  (Resp.  Ex.  4)  was  abandoned  prior  to 
1965  (Cr.  15)  is  utterly  without  foundation.  The  di- 
rect testimony  concerning  application  or  enforcement 
of  the  agreement  by  R.  A.  Chambers  himself  reveals 
that  questions  concerning  violations  of  the  agreement 
had  come  up  and  a  specific  instance  had  occurred  just 
prior  to  termination  of  the  agreement  in  November 
of  1965  (Tr.  39).  Furthermore,  to  say  that  Cham- 
bers considered  the  agreement  terminated  directly 
conflicts  with  Chambers'  obvious  feeling  to  the  con- 
trary that  he  had  to  give  written  notice  of  his  intent 
to  terminate  the  agreement  in  order  to  end  its  obli- 
gation thereunder  (see  Tr.  59  and  C.  G.  Ex.  3). 
Chambers  expressly  stated  that  when  the  Eugene  Con- 
tractors Association  executed  an  agreement  with  the 
cement  masons  in  1965,  he  felt  he  was  still  bound  to 
the  terms  of  the  1956  building  trades  agreement  (Tr. 
58). 

Assuming  for  a  moment,  without  admitting,  and 
only  for  the  sake  of  argument,  that  the  Council  was 
the  bargaining  representative  of  Chambers'  employees 
under  the  1956  building  trades  agreement,  it  was 
then  unlawful  for  Chambers,  through  the  Eugene 
Contractors  Association,  to  negotiate  and  execute 
agreements  recognizing  local  craft  unions  as  the  rep- 
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resentative  of  its  employees  while  the  1956  agree- 
ment was  in  effect.  Its  doing  so  constituted  an  un- 
fair labor  practice  under  Sees.  8(a)  (1)  and  8(a)  (5) 
of  the  Labor-Management  Relations  Act,  as  amended 
(29U.S.C.  §§  158(a)(1),  158(a)(5)): 

"The  National  Labor  Relations  Act  makes  it 
the  duty  of  the  employer  to  bargain  collectively 
with  the  chosen  representatives  of  his  employees. 
The  obligation  being  exclusive,  see  Sec.  9(a)  of 
the  Act,  29  U.S.C.  Sec.  159(a),  it  exacts  'the 
negative  duty  to  treat  with  no  other.'  Labor 
Board  v.  Jones  &  Laughlin,  301  U.S.  1,  44;  and 
see  Virginian  Railway  Co.  v.  System  Federation, 
300  U.S.  515,  548-549."  Medo  Photo  Supphj  Corp. 
V.  NLRB,  321  U.S.  678,  64  S.  Ct.  830   (1944). 

Under  these  circumstances,  the  Council,  to  the  ex- 
clusion of  all  other  labor  organizations,  had  the  right 
to  negotiate  and  bargain  with  Chambers  over  the 
terms  of  a  new  agreement  in  the  fullest  sense  of  those 
words  once  the  1956  building  trades  agreement  had 
expired  on  November  29,  1965,  despite  the  existence 
of  the  previously  executed  local  craft  union  agree- 
ments, hidependent  Stave  Co.,  Inc.  v.  NLRB,  352  F.2d 
553  (8th  Cir.  1965).  Execution  of  those  local  craft 
union  agreements  did  not  constitute  lawful  recogni- 
tion of  another  labor  organization,  and  picketing  by 
the  Council  in  April  of  1966  to  obtain  a  new  agree- 
ment could  not  constitute  a  violation  of  8(b)  (7)  (A), 
NLRB  V.  Local  3,  IBEW,  362  F.2d  232  (2d  Cir. 
1966). 

Pursuing  this  one  step  further,  since  execution  of 
the  local  craft  union  agreements  violated  Sees.  8(a) 


27 

(1)  and  8(a)(5)  (29  U.S.C.  §  158(a)(1)  and 
158(a)(5)),  and  did  not  cause  a  break  in  any  al- 
leged representation  of  Chambers'  employees  by  the 
Council  under  the  1956  agreement,  picketing  by  the 
Council  in  1966  constituted  only  economic  pressure  to 
compel  Chambers  to  agree  on  the  terms  of  the  new 
contract.  It  was  not  for  an  object  of  obtaining  initial 
recognition  as  the  bargaining  representative  of  Cham- 
bers' employees  and  therefore  could  not  be  in  violation 
of  Sec.  8(b)(7)  (29  U.S.C.  §  158(b)(1)),  Local 
612,  Teamsters,  150  NLRB  No.  40,  58  LRRM  1047 
(1964). 

(C)  At  the  time  picketing  by  the  Council  took  place 
a  question  concerning  representation  could  appropriately 
be  raised  under  Sec.  9(c)  of  the  Labor-Management  Rela- 
tions Act  (29  U.S.C.  Sec.  159(c)). 

For  the  Council's  picketing  to  constitute  a  viola- 
tion of  Sec.  8(b)(7)(A)  (29  U.S.C.  §  158(b)(7) 
(A) ),  it  must  have  been  the  case  that  a  question  con- 
cerning representation  could  not  appropriately  be 
raised  under  Sec.  9(c)  of  the  Labor-Management  Re- 
lations Act,  as  amended  (29  U.S.C.  159(c)),  General 
Truck  Drivers,  Warehousemen  &  Helpers,  Locals  980 
&  624,  158  NLRB  No.  103,  62  LRRM  1153  (1966). 
There  is  no  showing  in  the  present  case  that  such  a 
question  could  not  appropriately  be  raised  as  respects 
Chambers'  employees. 

R.  A.  Chambers,  the  only  witness  testifying  as  to 
the  matter,  made  it  clear  that  he  could  only  guess  or 
suppose  whether  or  not  any  of  his  employees  were  un- 
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ion  members  in  1965  when  contracts  were  executed 
with  various  craft  unions  through  the  Eugene  Con- 
tractors Association  (Tr.  129-131).  Chambers  readily 
admitted  that  health,  welfare  and  pension  benefits 
were  paid  on  non-union  as  well  as  union  employees 
(Tr.  130)  so  that  this  would  not  indicate  to  him 
whether  or  not  any  of  his  employees  were  union  mem- 
bers. He  has  no  policy  of  union  membership  as  a  con- 
dition of  employment  (Tr.  130).  His  testimony  indi- 
cated basically  that  he  had  no  accurate  way  of  know- 
ing the  number  of  union  workers  in  his  employ.  It  is 
significant  to  note  in  this  regard  that  the  Trial  Ex- 
aminer's decision  nowhere  discusses  this  matter  of 
the  status  of  Chambers'  employees  while  the  Board's 
decision  states  that  all  of  Chambers'  employees  were 
union  members  (Cr.  34)  without  citing  any  place  in 
the  record  which  supports  that  conclusion.  Quite  to 
the  contrary,  the  record  fails  to  show  to  any  degree 
constituting  substantial  evidence  that  a  majority  of 
Chambers'  employees  v/ere  union  members. 

Because  Chambers  is  an  employer  in  the  building 
and  construction  industiy  (Tr.  21,  116-117)  and  be- 
cause the  majority  status  of  its  employees  respecting 
union  membership  had  not  been  established  prior  to 
the  time  it  became  bound  to  various  local  craft  union 
agreements  in  1965,  its  agreements  with  those  unions 
were  in  effect  pre-hire  contracts  made  valid  only  by 
Sec.  8(f)  of  the  Labor-Management  Relations  Act,  as 
amended  (29  U.S.C.  §  158(f)),  McLeod  v.  Elec- 
trical Workers  {IBEW),  Local  3,  —  F.  Supp.  — ,  57 
LRRM   2052    (D.C.   S.D.   N.Y.    1964);   Alton-Wood 
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River  Bldg.  Trades  Council,  144  NLRB  No.  31,  54 
LRRM  1040  (1963).  A  Sec.  8(f)  collective  bargain- 
ing agreement  is  not  a  bar  to  the  raising  of  a  question 
concerning  representation  under  Sec.  9(c)  (29  U.S.C. 
§  159(c)),  McLeod  v.  Electrical  Workers  (IBEW), 
Local  3,  —  F.  Supp.  — ,  57  LRRM  2052  (D.C.  S.D. 
N.Y.  1964) ;  Island  Construction  Co.,  135  NLRB  No. 
1,  (1962)  CCH  NLRB  10,820,  and  picketing  by  the 
Council,  whether  or  not  for  an  object  of  recognition 
or  representation,  did  not,  therefore,  violate  Sec.  8(b) 
(7)  (A)  (29  U.S.C.  §  158(b)(7)(A)),  Alton- 
Wood  River  Bldg,  Trades  Council,  144  NLRB  No.  31, 
54  LRRM  1040  (1963). 

In  its  brief  to  the  Board,  the  charging  party  con- 
tended that  the  Council  cannot  put  in  issue  the  ques- 
tion of  whether  a  majority  of  Chambers'  employees 
were  union  members  because : 

1.  More  than  six  months  have  passed  since  his  ex- 
ecution of  agreements  with  local  craft  unions;  and 

2.  His  execution  of  those  agreements  raises  a  re- 
buttable presumption  of  their  validity  (Cr.  31). 

This  assertion  entirely  misconstrues  the  purpose 
behind  the  Council's  questioning  of  the  majority  stat- 
us of  Chambers'  employees  and  the  law  applicable  in 
this  area. 

Unlike  the  situations  in  Shamrock  Dairy,  Inc.,  119 
NLRB  No.  134,  41  LRRM,  1216  (1957)  and  NLRB  v. 
Local  3,  IBEW,  362  F.2d  232  (2d  Cir.  1966)  cited  by 
the  charging  party  (Cr.  31),  the  Council  does  not 
question  the  majority  union  status  of  Chambers'  em- 
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ployees  to  assert  that  Chambers  has  unlawfully  rec- 
ognized the  various  local  craft  unions  as  the  bargain- 
ing representative  of  his  employees.  The  Council's 
sole  purpose  is  simply  to  show  that  Chambers  con- 
tracts with  the  local  crafts,  whether  lawful  or  not, 
were  executed  under  authority  of  Sec.  8(f)  (29  U.S.C. 
§  158(f))  and  therefore  w^ere  not  a  bar  to  raising 
a  question  concerning  representation  under  Sec.  9(c) 
(29  U.S.C.  §  159(c)).  Under  these  circumstances, 
the  six-months'  limitation  applied  to  cases  involving 
the  invalidity  of  labor  agreements  and  resulting  un- 
fair practices  and  the  rebuttable  presumption  also 
arising  in  such  situations  have  no  place  or  signifi- 
cance, (see  Alto7i-Wood  River  Bldg  Trades  Council, 
144  NLRB  No.  31,  54  LRRM  1040  (1963)  as  an  ex- 
ample of  the  Board  making  inquiiy  into  a  union's 
majority  status  in  a  situation  analogous  to  that  of 
the  instant  case). 

CONCLUSION 

The  Board's  decision  has  created  a  dilemma  which 
can  only  be  resolved  by  this  Court  finding  that  the 
Council's  picketing  did  not  constitute  an  unfair  labor 
practice  under  §  8(b)(7)(A)  of  the  Labor-Man- 
agement Relations  Act,  as  amended  (29  U.S.C.  § 
158(b)  (7)  (A)).  If  the  Court  finds  that  the  Council 
had  no  purpose  or  object  of  recognition  by  or  repre- 
sentation of  Chambers'  employees,  then  clearly  Sec.  8 
(b)  (7)  (A)  has  not  been  violated.  If,  on  the  other  hand, 
a  recognition  or  representation  object  is  found,  then,  as 
detailed  above,  the  Court  still  must  find  that  Chambers 
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unlawfully  recognized  another  labor  organization  as 
the  representative  of  its  employees  and  that  a  ques- 
tion concerning  representation  could  appropriately  be 
raised  under  Sec.  9(c)  of  the  Labor-Management  Re- 
lations Act,  as  amended  (29  U.S.C.  §  159(c)). 
Likewise  in  this  event,  Sec.  8(b)(7)(A)  (29  U.S.C. 
§  158(b)(7)(A))  has  not  been  violated.  The  de- 
cisions of  the  Trial  Examiner  and  the  National  La- 
bor Relations  Board  must  be  reversed. 

Paul  T.  Bailey 

Stephen  M.  Malm 

Of  Attorneys  for  the  Petitioner 
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APPENDIX  "A" 

Sec.   8(b)(7)(A),   Labor-Management   Relations 
Act,  as  amended   (29  U.S.C.  Sec.   158(b)(7)(A)): 
"Sec.  8(b)  It  shall  be  an  unfair  labor  practice 
for  a  labor  organization  or  its  agents 

***** 

"(7)  to  picket  or  cause  to  be  picketed,  or 
threaten  to  picket  or  cause  to  be  picketed,  any 
employer  where  an  object  thereof  is  forcing  or 
requiring  an  employer  to  recognize  or  bargain 
with  a  labor  organization  as  the  representative 
of  his  employees,  or  forcing  or  requiring  the  em- 
ployees of  an  employer  to  accept  or  select  such 
labor  organization  as  their  collective  bargain- 
ing representative,  unless  such  labor  organiza- 
tion is  currently  certified  as  the  representative  of 
such  employees : 

(A)  where  the  employer  has  lawfully  rec- 
ognized in  accordance  with  this  Act  any  oth- 
er labor  organization  and  a  question  concern- 
ing representation  may  not  appropriately  be 
raised  under  section  9(c)  of  this  Act." 

Sec.  8(e),  Labor-Management  Relations  Act,  as 
amended  (29  U.S.C.  Sec.  158(e)) : 

"Sec.  8(e)  It  shall  be  an  unfair  labor  prac- 
tice for  any  labor  organization  and  any  employer 
to  enter  into  any  contract  or  agreement,  express 
or  implied,  whereby  such  employer  ceases  or  re- 
frains or  agrees  to  cease  or  refrain  from  hand- 
ling, using,  selling,  transporting  or  otherwise 
dealing  in  any  of  the  products  of  any  other  em- 
ployer, or  to  cease  doing  business  with  any  other 
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person,  and  any  contract  or  agreement  entered 
into  heretofore  or  hereafter  containing  such  an 
agreement  shall  be  to  such  extent  unenforceable 
and  void:  Provided,  That  nothing  in  this  subsec- 
tion (e)  shall  apply  to  an  agreement  between  a 
labor  organization  and  an  employer  in  the  con- 
struction industry  relating  to  the  contracting  or 
subcontracting  of  work  to  be  done  at  the  site  of 
the  construction,  alteration,  painting,  or  repair 
of  a  building,  structure,  or  other  work:  Provided 
further,  That  for  the  purpose  of  this  subsection 
(e)  and  section  8(b)(4)(B)  of  the  terms  'any 
employer,'  'any  person  engaged  in  commerce  or 
in  industry  affecting  commerce,'  and  "any  per- 
son' when  used  in  relation  to  the  terms  'any  other 
producer,  processor,  or  manufacturer,'  'any  other 
employer,'  or  'any  other  person'  shall  not  include 
persons  in  the  relation  of  a  jobber,  manufacturer, 
contractor,  or  subcontractor  working  on  the  goods 
or  premises  of  the  jobber  or  manufacturer  or  per- 
forming parts  of  an  integrated  process  of  pro- 
duction in  the  apparel  and  clothing  industry;  Pro- 
vided further,  That  nothing  in  this  Act  shall  pro- 
hibit the  enforcement  of  any  agreement  which  is 
within  the  foregoing;  exception." 

Sec.  8(f),  Labor-Management  Relations  Act,  as 
amended  (29  U.S.C.  Sec.  158  (f ) ) : 

"Sec.  8(f)  It  shall  not  be  an  unfair  labor 
practice  under  subsections  (a)  and  (b)  of  this 
section  for  an  employer  engaged  primarily  in  the 
building  and  construction  industry  to  make  an 
agreement  covering  employees  engaged,  (or  who, 
upon  their  employment,  will  be  engaged  in 
the  building  and  construction  industry  with  a 
labor  organization  of  which  building  and  construe 
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tion  employees  are  members  (not  established, 
maintained,  or  assisted  by  any  action  defined  in 
section  8(a)  of  this  Act  as  an  unfair  labor  prac- 
tice) because  (1)  the  majority  status  of  such  la- 
bor organization  has  not  been  established  under 
the  provisions  of  section  9  of  this  Act  prior  to 
the  making  of  such  agreement,  or  (2)  ^uch  agree- 
ment requires  as  a  condition  of  employment,  mem- 
bership in  such  labor  organization  after  the  sev- 
enth day  following  the  beginning  of  such  employ- 
ment or  the  effective  date  of  the  agreement, 
whichever  is  later,  or  (3)  such  agreement  re- 
quires the  employer  to  notify  such  labor  organ- 
ization of  opportunities  for  employment  with  such 
employer,  or  gives  such  labor  organization  an  op- 
portunity to  refer  qualified  applicants  for  such 
employment,  or  (4)  such  agreement  specifies 
minimum  training  or  experience  qualifications 
for  employment  or  provides  for  priority  in  op- 
portunities for  employment  based  upon  length 
of  service  with  such  employer,  in  the  industry  or 
in  the  particular  geographical  area:  Provided, 
That  nothing  in  this  subsection  shall  set  aside 
the  final  proviso  to  section  8(a)  (3)  of  this  Act: 
Provided  further,  That  any  agreement  which 
would  be  invalid,  but  for  clause  (1)  of  this  sub- 
section, shall  not  be  a  bar  to  a  petition  filed  pur- 
suant to  section  9(c)  or  9  (e)." 

Sec.  9(c)  of  the  Labor-Management  Relations  Act, 
as  amended  (29  U.S.C.  Sec.  159(c)) : 

"(c)  (1)  Wherever  a  petition  shall  have  been 
filed,  in  accordance  with  such  regulations  as  may 
be  prescribed  by  the  Board — 

"(A)  by  an  employee  or  group  of  employees 
or  any  individual  or  labor  organization  acting  in 
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their  behalf  alleging  that  a  substantial  number 
of  employees  (i)  wish  to  be  represented  for  col- 
lective bargaining  and  that  their  employer  de- 
clines to  recognize  their  representative  as  the 
representative  defined  in  section  9(a),  or  (ii) 
assert  that  the  individual  or  labor  organization, 
which  has  been  certified  or  is  being  currently 
recognized  by  their  employer  as  the  bargaining 
representative,  is  no  longer  a  representative  as 
defined  in  section  9(a) ;  or 

"(B)  by  an  employer,  alleging  that  one  or 
more  individuals  or  labor  organizations  have  pre- 
sented to  him  a  claim  to  be  recognized  as  the  rep- 
sentative  defined  in  section  9(a) :  the  Board  shall 
investigate  such  petition  and  if  it  has  reasonable 
cause  to  believe  that  a  question  of  representation 
affecting  commerce  exists  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  Such  hear- 
ing may  be  conducted  by  an  officer  or  employee  of 
the  regional  office,  who  shall  not  make  any  rec- 
ommendations with  respect  thereto.  If  the  Board 
finds  upon  the  record  of  such  hearing  that  such 
a  question  of  representation  exists,  it  shall  direct 
an  election  by  secret  ballot  and  shall  certify  the 
results  thereof." 


37 

APPENDIX  "B" 

List  of  Exhibits  Referred  to 
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BRIEF   FOR  THE   NATIONAL   LABOR   RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  a  petition  to  review 
and  set  aside  an  order  of  the  Board  issued  against  the  peti- 
tioner (Council)  in  No.  22169  and  respondent  (Horstrup)  in 


No.  22169-A,  on  June  19,  1967,  following  proceedings  under 
Section  10  of  the  National  Labor  Relations  Act  as  amended 
(61  Stat.  136,  73  Stat.  519,  29  U.S.C,  Sees.  151,  et  seq.)} 
In  its  answer  in  No.  22169,  the  Board  has  cross-petitioned  for 
enforcement  of  its  order.    In  No.  22169-A  the  Board  has  peti- 
tioned for  enforcement.    The  proceedings  were  consolidated  by 
the  Court  in  an  order  of  October  11,  1967.    The  Board's  deci- 
sion and  order  (R.  12-19,  33-35)"  are  reported  at  165  NLRB 
No.  86.    This  Court  has  jurisdiction  of  the  proceedings  under 
Section  10(e)  and  (f)  of  the  Act,  the  unfair  labor  practices 
having  occurred  at  Eugene,  Oregon.    No  issue  of  the  Board's 
jurisdiction  is  presented. 


COUNTERSTATEMENT  OF  THE  CASE 

I.      THE  BOARD'S  FINDINGS  OF  FACT 

The  Board  found  that  the  Council  and  its  agent, 
Holstrup,  violated  Section  8(b)(7)(A)  of  the  Act  by  picketing 
R.A.  Chambers  and  Associates  for  an  object  of  recognition 
and  bargaining  at  a  time  when  Chambers  was  lawfully 


The  pertinent  provisions  of  the  Act    are  set  forth  in  the  Ap- 
pendix, infra,  pp.  A-1  through   A-7. 

References  designated  "R.'    are  to  Volume  I  of  the  record  as 
reproduced  pursuant  to  Rule  10  of  this  Court.     References  designated 
"Tr."  are  to  the  reporter's  transcript  of  testimony  as  reproduced  in 
Volume  II  of  the  record.  "G.C.  Exh."  refers  to  exhibits  of  the  General 
Counsel  filed  with  the  Court;  "R.  Exh."  refers  to  exhibits  of  the 
Council  and  Holstrup  (respondents  before  the  Board).     Wherein  a  semi- 
colon appears,  references  preceding  are  to  the  Board's  finding;  those 
following  are  to  the  supporting  evidence. 


recognizing  other  unions  and  a  question  concerning  represen- 
tation could  not  appropriately  be  raised  under  Section  9(c). 
The  evidence  on  which  these  findings  rest  is  summarized 
below. 

The  Council  is  one  of  ten  subordinate  bodies  of  the 
Oregon  State  Building  and  Construction  Trades  Council. 
The  Council  operates  in  four  counties  and  has  18  affiliated 
local  unions  (R.  13;  Tr.  9-13,  156-161,  G.C.  Exh.  2,  16,  17, 
19).    Holstrup  is  secretary-treasurer  of  the  Council.    Holstrup 
also  holds  offices  in  and  acts  on  behalf  of  some  of  the  local 
unions  (R.  2-3;  Tr.  8-9,  17,  29,  72,  79-80,  92-93,  151,  154, 
155,  G.C.  Exh.  12  [p.  13]). 

R.  A.  Chambers  &  Associates  is  a  general  contractor  and 
builder  in  the  construction  industry,  and  is  located  in  Eugene, 
Oregon.    On  November  29,  1956,  Chambers  signed  a  Council 
agreement  of  statewide  application.    This  memorandum  agree- 
ment did  not  deal  directly  with  terms  and  conditions  of  em- 
ployment.   Rather,  the  agreement  was  aimed  primarily  at  re- 
quiring the  employer  signatories  to  hire  only  members  of  the 
Council's  local  unions.    The  agreement  was  for  1  year  with 
automatic  renewal  unless  30  days  notice  of  cancellation  was 
given.    From  1956  until  1965  and  the  events  described  below, 
the  Council  did  not  charge  Chambers  with  violating  the  agree- 
ment, Chambers  having  been  somewhat  unconcerned  with  the 
agreement's  existence  and  automatic  renewal  on  November  29 
of  each  year  (R.  13-14;  Tr.  15-16,  39-41,  45-47,  53-54,  65-69, 
R.  Exh.  4). 

In  early  January  1965,  Chambers  joined  the  Eugene  Con- 
tractors Association  ("Association"),  which  represents  con- 
tractors in  the  area,  and  designated  it  as  his  exchisive  bargaining 
spokesman  (R.  14;  Tr.  27-28,  43-44,  57,  59,  61,  64,  88-89, 
95-96,  126).    On  February  4,  1965,  Francis  Kelley,  the  presi- 
dent of  the  Association,  wrote  Horstrup  (the  Council's 


secretary- treasurer),  stating  that  the  Association  had  been 
assigned  the  bargaining  rights  of  15  named  contractors,  in- 
cluding Chambers.    President  Kelley  also  stated  that  these  em- 
ployers were  giving  notice  of  termination  on  their  respective 
anniversary  dates  of  the  statewide  memorandum  agreement 
with  the  Council,  and  would  not  enter  into  a  successor  agree- 
ment of  this  nature  with  the  Council  (R.  14;  Tr.  27-28,  43-44, 
58-60,  87-88,  95-96,  155;  G.C.  Exh.  3).    This  February  4 
notice  applied  to  Chambers'  1956  memorandum  agreement 
with  the  Council,  which,  as  shown,  had  an  anniversary  date  of 
November  29  and  was  not  renewed  if  30  days  notice  of  termi- 
nation were  given. 

The  Association  entered  into  negotiations  with  various 
local  unions.    Chambers  was  present  and  active  in  some  of 
these  negotiations,  and  in  early  1965  became  a  party  to  four 
collective  bargaining  contracts  which  the  Association  entered 
into.    The  locals  with  which  these  four  contracts  were  executed 
were  the  Laborers,  Carpenters,  Iron  Workers,  and  Cement 
Masons.    The  contracts  had  various  termination  dates  in  1967 
and  1968.    Horstrup  participated  in  the  negotiations  with  the 
Cement  Masons  and  is  a  signatory  to  their  contract  with 
the  Association  (R.  14  n.  3;  Tr.  28-34,  47-53,  55-56,  73,  76- 
80,  92-93,  123-124,  G.C.  Exh.  12  [p.  13],  13,  14,  15). 
When  these  contracts  were  executed,  the  employees  of 
Chambers,  whose  work  force  averages  25,  mostly  carpenters 
and  laborers,  were  all  members  of  the  appropriate  local 
union  (R.  34;  Tr.  37-39,  54-57,  60-61,  116,  121-122,  129- 
131). 

On  or  about  November  24,  1965,  Horstrup  advised 
Chambers  that  the  memorandum  agreement  with  the  Council 
expired  on  November  29,  and  invited  Chambers  to  sign  a 
new  agreement.     This  new  statewide  agreement  (hereafter 


"Memorandum  Agreement")  is  a  modification  and  expanded 
form  of  the  1956  agreement  which  Chambers  had  signed. 

The  Memorandum  Agreement  provides,  inter  alia,  that 
the  employer  will  comply  with  the  contracts  entered  into 
with  the  local  craft  unions,  with  certain  exceptions.     For 
example,  the  Memorandum  Agreement  specifies  that  the 
provisions  in  the  local  agreements  respecting  strikes,  lockouts, 
grievance,  arbitration,  and  jurisdictional  disputes  shall  not 
be  binding  on  the  Council.     The  agreement  specifies,  in  effect, 
that  in  the  event  of  a  failure  of  the  employee  to  abide  by 
the  agreement,  the  employer's  employees  may  cease  work 
^vithout  risking  discharge.    The  agreement  also  provides  that 
employees  may  '•efuse  to  cross  a  primary  picket  line  author- 
ized by  the  Council.     In  contrast,  the  contracts  Chambers 
executed  with  the  local  unions  {e.g.,  the  Carpenters  and  the 
Laborers),  contain  arbitration  and  no-strike  commitments, 
and  commitments  to  furnish  workers  on  request.     The 
Memorandum  Agreement  sets  forth  various  restrictions  on 
subcontracting  of  unit  work  faUing  within  the  jurisdiction  of 
the  local  unions.     Basically,  the  employer  is  required  to  sub- 
contract such  work  only  to  contractors  who  are  signatories  to 
contracts  with  local  affiliates  of  the  Council.     The  local 
contracts  executed  by  Chambers  contain  lesser  restrictions  on 
subcontracting.     The  Laborer's  contract,  for  example,  requires 
only  that  a  subcontractor  must  adhere  to  standards  of  em- 
ployment contained  in  the  Laborers'  agreement.     The  Memo- 
randum Agreement  may  not  be  modified  by  the  locals  with- 
out the  Council's  consent  (R.  15-16,  34;  Tr.  70-72,  G.C.  Exhs. 
12  [pp.  3,  9-10],  13  [pp.  8-9],  14  [pp.  3,  9-10],  15  [pp. 
3,  12-13]). 

In  response  to  Horstrup's  request  to  sign  the  Council's 
Memorandum  Agreement,  Chambers  stated  that  he  had  as- 
signed his  bargaining  authority   to  the  Association  (R.  14;  Tr. 


39-43).     As  shown,  in  February  1965,  several  months  before, 
the  Association  had  given  Horstrup  notice  of  termination  by 
Chambers  of  the  1956  agreement,  and  notice  that  he  would 
not  sign  a  successor  memorandum  agreement  with  the  Council. 

On  April  1,  1966,  Horstrup  visited  a  Chambers'  con- 
struction project.     Horstrup  told  Chambers'  foreman,  Tobey 
Peoples,  that  Chambers  had  refused  to  "sign  up"  with  the 
Council;  therefore,  Horstrup  "might  have  to  picket"  him 
(R.  15;  Tr.  73-75,  98-100).    On  April  13  Horstrup  returned 
and  told  Foreman  Peoples  that  the  project  would  be  picketed 
the  following  day.     Peoples  advised  Construction  Superinten- 
dent Robert  Gardner,  who  telephoned  Horstrup  that  after- 
noon for  an  explanation  and  asked  how  the  picketing  could 
be  prevented.     Horstrup  replied  that  Chambers  would  have  to 
sign  the  "Building  Trades  Council"  agreement,  that  is,  the 
Memorandum  Agreement  discussed  above  (R.  15;  Tr.  100- 
103). 

The  next  day,  April  14,  1966,  Horstrup  began  picketing 
the  project,  with  picket  legends  reading  as  follows  (R.  13,  15; 
Tr.  15-16,  44-45,  100-102,  107-108): 

R.  A.  Chambers  and  Assoc.  Working  Conditions 
Less  Than  Enjoyed  by  Unions  Affiliated  with 
Lane-Coos-Curry  &  Douglas  Count)'  Building 
Trades  Council.     No  disputes  with  any  other 
contractor  exists  on  the  job. 

As  a  result  of  the  picket  line  approximately  15  of 
Chambers'  employees  refused  to  enter  the  project  and 
ceased  all  work.     Employees  of  electrical  and  plumbing  sub- 
contractors on  the  job  also  refused  to  work.     On  April  21 
the  picketing  ceased.     The  purpose  of  the  picketing  con- 
cededly  was  to  "get"  Chambers  to  sign  the  Council's  Memo- 
randum Agreement  (R.  15;  Tr.  15,  73-75,  102-103,  105-108). 


II.   THE  BOARD'S  CONCLUSIONS  AND  ORDER 

The  Board  found  that  the  Council  and  its  agent,  Secre- 
tary-Treasurer Horstrup,  violated  Section  8(b)(7)(A)  of  the 
Act  by  picketing  Chambers  for  an  object  of  recognition  and 
bargaining  at  a  time  when  Chambers  was  lawfully  recogniz- 
ing other  unions  and  a  question  concerning  representation 
could  not  appropriately  be  raised  under  Section  9(c)  of  the 
Act  (R.  15-16,  33-34).     The  Board's  order  requires  the 
Council  and  Horstrup  to  cease  and  desist  from  the  unfair 
labor  practices  found  and  to  post  the  customary  notice  (R. 
18-19,  35). 


ARGUMENT 

THE  BOARD  PROPERLY  FOUND  THAT  THE 
COUNCIL  AND  ITS  AGENT,  JENS  HORSTRUP, 
VIOLATED  SECTION  8(b)(7)(A)  OF  THE  ACT 
BY  PICKETING   R.  A.  CHAMBERS  AND 
ASSOCIATES. 

INTRODUCTION 


Section  8(b)(7)(A),  in  relevant  part,  proscribes  picketing 
by  an  uncertified  union  or  its  agents  where  "an  object"  there- 
of is  to  force  or  require  an  employer    "to  recognize  or  bar- 
gain" with  the  labor  organization  as  bargaining  representative 
of  the  employer's  employees  where  the  employer  has  lawfully 
recognized  another  union  as  bargaining  representative,  and  "a 
question  concerning  representation  may  not  be  raised  under 
Section  9(c)  of  this  Act"    (infra,  p.   A-1).       It  is  uncontested 
that  the  Council  and  its  Secretary-Treasurer,  Horstrup  (collec- 
tively referred  to  hereafter  as  the  Council),    picketed 


Chambers  to  obtain  his  signature  to  the  Council's  Memorandum 
Agreement,  that  this  agreement  covered  Chambers'  employees, 
and  that  at  the  time  of  the  picketing  Chambers  was  recognizing 
the  Council's  affiliated  locals  as  the  representatives  of  his  em- 
ployees and  was  a  party  to  existing  contracts  with  the  locals. 
Thus,  solely  in  issue  are,  first,  the  Board's  finding  that  an  ob- 
ject of  the  Council's  picketing  was  recognition  and  bargaining; 
second,  the  Board's  finding  that  a  question  concerning  represen- 
tation could  not  appropriately  be  raised.    We  discuss  these  is- 
sues below. 


A.      Substantial  evidence  on  the  whole  record 
supports  the  Board's  finding  that  the 
picketing  was  for  an  object  of  recognition 
and  bargaining. 

Section  8(b)(7)(A)  protects  the  parties  where  the  lawful 
authority  of  an  incumbent  union  to  continue  as  the  em- 
ployees' exclusive  representative  may  not  presently  be  chal- 
lenged under  the  Act's  election  procedures.     The  section 
prevents  an  attempt  to  disrupt  the  bargaining  relationship 
when  the  attempt  is  in  the  form  of  picketing  by  another 
union  with  an  object  of  compelling  the  employer  to  deal 
with  it  as  an  employee  representative.     See  N.L.R.B.  v.  Local 
3,  LB.E.W.,  362  F.  2d  232,  234  (C.A.  2);  Meltzer,  Organiza- 
tional Picketing  and  the  N.L.R.B.,  30  Univ.  Chi.  L.  Rev.  78, 
79,  81-83  (1962).     Cox,  The  Landrum- Griffin  Amendment 
to  the  NLRA,  44  Minn.  L.  Rev.  257,  262-266  (1959).    That 
the  picketing  may  have  other  legitimate  objectives  is  imma- 
terial; the  existence  of  "an  object"  forbidden  by  the  statute 
is  sufficient.     A  finding  that  it  existed  is  a  factual  one,  and 
is  entitled  to  affirmance  by  the  reviewing  court  if  supported 
by  the  record.    N.L.R.B.  v.  Local  3,  LB.E.W.,  supra,  362 


F.  2d  at  235.     Accord:     N.L.R.B.  v.  Carpenters  Local  No. 
2133,  etc.,  356  F.  2d  464,  465-466  (C.A.  9);  Dayton  Typo- 
graphical Union  No.  57  v.  N.L.R.B.,  326  F.  2d  634,  639-645 
(C.A.  D.C.);  Local  705,Teamsters  v.  N.L.R.B.,  307  F.  2d  197, 
198  (C.A.  D.C.);  N.L.R.B.  v.  Local  182,  Teamsters,  314  F.  2d 
53,  58-59  (C.A.  2);  Penello,  etc.  v.  Retail  Store  Employees, 
188  F.  Supp.  192,  199  (D.C.  Md),  affd  287  F.  2d  509 
(C.A.  4). 

The  picketing  union's  objective  need  not  be  an  explicit 
granting  of  recognition  to  fall  within  the  statutory  interdic- 
tion.    It  is  sufficient  that  the  employer  can  avoid  picketing 
only  by  acceding  to  union  demands  which  are  tantamount  to 
demands  for  recognition.     Centralia  Building  &  Construction 
Trades  Council  v.  N.L.R.B.,  363  F.  2d  699,  701  (C.A.  D.C). 
Accord:     N.L.R.B.  v.  Local  182,  Teamsters,  supra,  314   F.  2d 
at  57-58.    The  Council's  admission  that  it  picketed  Chambers 
to  obtain  his  signature  to  the  Memorandum  Agreement  is 
cogent  evidence  that  the  picketing  was  for  the  proscribed  ob- 
jective.    The  Board,  with  court  approval,  has  consistently 
taken  the  position  that  a  demand  that  an  employer  sign  a 
labor  agreement  establishes,  at  least  prima  facie,  an  object  of 
recognition  and  bargaining  within  the  statutory  meaning.     See, 
e.g.,  N.L.R.B.  V.  Local  3,  LB.E.W.,  supra,  362  F.  2d  at  235- 
236;  N.L.R.B.  v.  Carpenters  Local  No.  2133,  etc.,  supra,  356 
F.  2d  at  466;  N.L.R.B.  (Kansas  Labor  Press,  Inc.)  v.  Lawrence 
Typographical  Union  No.    570,  AFL-CIO,  376  F.  2d  643, 
653  (C.A.  10),  and  cases  there  cited.     See  also.  National 
Packing  Company,  Inc.  v.  N.L.R.B.,  377  F.  2d  800,  803-804 
(C.A.  10). 

Essentially,  the  Council  asserts  (Br.  16)  that  the  Memo- 
randum Agreement  contemplated  the  continued  "sanctity"  of 
the  locals'  contracts  and  bargaining  authority,  and  did  not 
fix  the  employees'  basic  terms  of  employment;  therefore,  no 
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recognitional  or  bargining  objective  was  involved  in  the 
demand  that  Chambers  become  a  party  to  the  agreement. 
The  incriminating  demand,  however,  need  not  be  for  an 
agreement  which  covers  all  bargainable  matters;  further,  the 
agreement  need  not  acknowledge  (indeed,  it  may  expressly 
deny)  that  the  picketing  union  is  acting  as  a  representative 
of  the  employees.     Thus,  in  Centralia  Building  &  Construc- 
tion Trades  Council  v.  N.L.R.B.,  supra,  the  union  picketed 
to  compel  execution  of  an  agreement  which  would  provide 
only  that  the  employees  would  receive  wages  and  certain 
fringe  benefits  equal  to  those  being  paid  to  employees 
working  under  union  contracts.     Although  the  union  re- 
peatedly advised  the  picketed  employer  that  it  was  not 
seeking  "recognition,"  the  Board  concluded  that  Section 
8(b)(7)  applied  and  the  Court  held  that  the  Board's  conclu- 
sion was  an  allowable  one:     "...  the  net  effect  of  [the 
employer's]   entering  upon  the  proposed  agreement  would 
have  been  to  estabhsh  the  [picketing  union]   as  the  nego- 
tiator of  wage  rates  and  benefits  paid  [the  employer's] 
employees."    (363  F.  2d  at  701). 

The  Council  was  attempting  to  perform  the  role  of 
"negotiator"  in  respect  to  collective  bargaining  matters  within 
the  exclusive  statutory  authority  of  the  local  union  affiliates 
who  represented  the  employees.     As  shown,  supra,  p.  5, 
the  Memorandum  Agreement  which  the  Council  sought  to 
obtain  by  a  picket  line  could  not  be  modified  by  the  locals 
without  the  Council's  consent.      That  agreement  purports, 
inter  alia,  to  qualify  the  no-strike  and  arbitration  obligations 
contained  in  the  agreements  with  the  locals.     Moreover,  the 
Memorandum  Agreement  places  restrictions  on  subcontracting 
which  are  not  contained  in  the  agreements  with  the  locals. 
Under  settled  law,  employees  have  a  statutory  right  to  bar- 
gain through  their  own  duly  selected  bargaining  agent  to 
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obtain    legitimate  restrictions  on  the  subcontracting  of  unit 
work.     See  Fibreboard  Paper  Products  Corp.  v.  N.L.R.B.,  379 
U.S.  203.    National  Woodwork  Manufacturers  Association,  et 
aL  V.  N.LR.B.,  386  U.S.  612,  637-643.     Picketing  by  another 
union  to  regulate  the  above  terms  and  conditions  of  employ- 
ment obviously  preempts   subjects    of  collective  bargaining 
and  warrants  the  Board's  finding  of  a  recognition  and  bar- 
gaining objective. 

The  regulation  sought  by  the  Council  in  the  Memoran- 
dum Agreement  may  not  be  characterized  as  "in  no  way 
affect[ing]   the  relationship  of  [Chambers]   with  his  own 
employees  ..."    (Council  Br.  16).     The  contractual  no- 
strike  and  arbitration  commitments  undertaken  by  employees 
are  cogent  matters  in  the  bargaining  process,  and  central  to 
the  statutory  policy  of  industrial  peace.    The  proposal  to 
restrict  subcontracting  to  unionized  employers,  furthermore, 
is  not  merely  an  additional  and  permissible  restriction  sup- 
plementing those  contained  in  Chambers'  contracts  with  the 
locals.     This  assertion  rests  on  the  faulty  premise  that  the 
choice  of  subcontractors  with  whom  Chambers  does  business 
is  the  primary  concern  of  the  Council,  as  a  caretaker  spokes- 
man for  the  locals  generally.     As  demonstrated,  however,  the 
employees'  chosen  bargaining  agent  has  the  exclusive  authority 
to  negotiate  limitations  on  subcontracting.    The  record  is 
clear  that  Chambers  and  the  locals  had  struck  a  bargain  on 
that  subject,  and  it  may  be  assumed  that  acceptance  of  the 
lesser  restrictions  by  the  locals  is  reflected  in  their  negotiating 
more  favorable  terms  for  the  employees  on  other  matters. 
The  Council's  attempt  to  alter  tliis  accommodation  may  not 
be  dismissed  as  involving  no  intrusion  on  the  bargaining  rela- 
tionships between  Chambers  and  the  locals. 

For  example,  in  Dallas  Building  and  Construction  Trades 
Council,   164  NLRB  No.  139  (65  LRRM  1170).  petition  for 
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review  pending,  No.  21, 057  (C. A.  D.C.),  a  similar  building 
trades  council  picketed  employers  whose  employees,  like 
those  of  Chambers,  were  currently  represented  by  the  coun- 
cil's affiliated  locals  and  were  covered  by  collective  bar- 
gaining agreements  negotiated  with  the  locals.     The  object 
of  the  council's  picketing  also  was  to  obtain  agreements 
with  the  employers  which  provided,  in  essence,  that  if  the 
employer  decided  to  subcontract  any  work  within  the  juris- 
diction of  the  locals,  such  work  would  be  subcontracted 
only  to  employers  who  were  party  to  a  bargaining  contract 
with  the  appropriate  local.  In  Dallas,   the  Board  rejected  the 
council's  claim  that  its  "threats  and  picketing  did  not  have 
an  object  of  recognition  or  bargaining  because  its  proposed 
agreement  about  the  subcontracting  of  work  would  have 
little  or  no  effect  on  the  employees  of  the  picketed  general 
contractors."    (65  LRRM  at  1171).    As  the  Board  em- 
phasized, the  restrictions  placed  on  subcontracting  delimit 
the  employers  with  whom  the  signatory  employer  may  deal, 
and  thus  influence  whether  he  does  the  work  with  his  own 
employees  or  by  subcontract.     As  a  result,  the  council's 
subcontract  proposal  would  "significantly  affect  employees 
of  the  picketed  general  contractors  to  the  extent  that  it 
regulated  subcontracting  of  such  work"  (ibid.). 

The  Council  (Br.  21-23)  rehes  on  Section  8(e)  of  the 
Act,  which  was  added  in  1959  to  make  unlawful  various 
forms  of   "hot  cargo"  agreements.    Under  the  proviso  to  that 
section,  the  building  trades  unions  may  seek  agreements 
committing  the  employer  to  work  on  only  those  construc- 
tion projects  where  all  other  on-site  contractors  and  subcon- 
tractors recognize  the  appropriate  union  (infra,  pp.  A-2,  3 ). 
A  union    may  not  picket  to  enforce  such  union  signatory 
subcontracting  clauses.     As  the  Council  asserts,  however, 
picketing  solely  to  obtain  the  "proviso  clause"  does  not 
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violate  the  secondary  boycott  prohibitions  of  Section  8(b)(4) 
of  the  Act.     See  Northeastern  Bldg.  &  Constr.   Trades 
Council,  et  al.  (Centlivre),  148  NLRB  854,  enforcement 
denied  on  unrelated  grounds,  352  F.  2d  696  (C.A.  D.C.); 
N.L.R.B.  V.  I.B.E.W.,  Local  Union  No.  683,  AFL-CIO,  359 
F.  2d  385  (C.A.  6).     Assertedly,  the  Council's  Memorandum 
Agreement  constituted  a  valid  proviso  agreement  obtainable 
by  use  of  a  picket  line. 

Initially,  this  argument  overlooks  the  recognitional  and 
bargaining  objective  the  Memorandum  Agreement  entailed  by 
altering  the  no-strike  and  arbitration  commitments  contained 
in  Chambers'  contracts  with  the  locals.     The  subcontracting 
proviso  to  Section  8(e)  has  nothing  to  do  with  these  and 
other  terms  and  conditions  of  employment,  or  with  picketing 
to  obtain  them.     In  this  respect,  the  proviso  clearly  does  not 
grant  the  building  trades  unions  any  special  privilege  to  en- 
gage in  recognitional  picketing. 

No  reason  exists,  moreover,  to  presume  that  Congress 
intended  the  restrictions  of  Section  8(b)(7)  to  be  ignored 
whenever  it  may  be  said  that  the  picketing  is  to  obtain  a 
subcontracting  clause  permitted  by  Section  8(e).      The  latter 
section  and  Section  8(b)(4)  are  directed  at  the  use  of  a 
secondary  boycott  to  implicate  neutral  employers  in  disputes 
not  their  own.     See  N.L.R.B.  v.  District  Council  of  Painters 
No.  48  and  Paint  Makers  Local  Union  No.  1232,  340  F.  2d 
107  (C.A.  9),  cert,  denied,  381  U.S.  914:  N.L.R.B.  v.  Joint 
Council  of  Teamsters,  No.  38,  338  F.  2d  23,  28  (C.A.  9). 
On  the  other  hand,  Section  8(b)(7)  applies  to  primary  picket- 
ing and  was  enacted  to  limit  the  circumstances  in  which  an 
employer  may  be  picketed  by  a  union  which  seeks  to  act  as 
a  bargaining  spokesman  for  the  picketed  employer's  em- 
ployees. 

■  Different  statutory  policies  are  thus  embodied  in  these 

various    subsections,  and  thev  must  be  construed  harmoniouslv. 
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The  Board  uj)pliecl  them  in  that  manner  here  when  it  con 
demned  as  recognitional  the  Council's  picketing  of  Chambers 
to  obtain,  inter  alia,  a  clause  Hniiting  subcontracting  to 
union  signatories.     This  does  not  operate  to  cut  off  Cham- 
bers' employees  from  concerted  activity  to  obtain  contrac- 
tual clauses  permitted  by  the  proviso  to  Section  8(e).    The 
Hoard's  holding  bars  picketing  for  a  proviso  agreement  only 
to  the  extent  that  such  picketing  is  engaged  in  by  a  union 
other  than  the  representative  of  the  employees  and,  there- 
fore, exceeds  the  limitations  on  recognitional  picketing  em- 
bodied in  Section  8(b)(7).^ 

It  is  asserted  that  picketing  by  Council  officials  to  ob- 
tain the  memorandum  agreement  should  be  permitted  since, 
in  the  distinct  collective  bargaining  relationships  in  the  con- 
struction industry,  council  securing  of  such  agreements  is  a 
"time-honored  procedure  used  to  coordinate  and  control 
building  trades  unions"    (Council  Br.  11-14;  amicus  Br.  9-16). 
This  alleged  practice,  however,  does  not  impair  the  Act's  placing 
of  bargaining  authority  exclusively  in  the  locals,  where  only 
those  labor  organizations  had  been  designated  by  the  em- 
ployees.    They  had  not  selected  the  locals'  parent  or  affili- 
ated bodies,  or  included  them  in  the  grant  of  bargaining 
authority.     See  N.L.R.B.  v.  Taormina  Co.,  207  F.  2d  251, 
254  (C.A.  5);  A.L.R.B.  v.   Wooster  Div.  of  Borg-Warner  Corp., 
236  F.2d  898,  904-905  (C.A.  6),  affirmed  in  relevant  part,  356 
U.S.  342,  350,N.LR.B.  v.  National  Truck  Rental  Co.,  239  F.2d 
422,  425  (C.A.  D.C.),  cert,  denied,  352  U.S.  1016.  See  also,  cited 
by  the  Council  (Br.  26),  Independent  Stave  Co.,  Inc.  v.  N.L.R.B., 


Thus,  the  Board's  decision  plainly  does  not  result  in  "taking 
away  from  .  .  .  construction  industry   bargaining  .  .  .  that  which  i[s] 
authorized  in  Section  8(e)  and  8(b)(4)."    (pp.  9-10  of  the  brief  of 
the  amicus  curiae.  Building  and  Construction  Trades  Department, 
AFL-CIO). 
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352  F.  2d  553,  559  (C.A.  8),  cert,  denied,  384  U.S.  962. 
Compare  I.B.E.W,  (Franklin  Electric  Construction  Co.,  121 
NLRB  143,  146-148;  Chicago  Typographical  Union  No.  16,  etc., 
86  NLRB  1041,  1045-1047,  1052-1055,  1060  n.  5,  enforced 
sub  nom.  American  Newspaper  Publishers  Association  v. 
N.L.R.B.,  193  F.  2d  782,  804-805  (C.A.  7),  cert. denied  as  to 
this  aspect,  344  U.S.  812.* 

If  the  Council's  position  were  accepted,  then  employees 
in  the  construction  industry  would  negotiate  a  contract  with 
their  employer,  through  their  own  lawful  bargaining  represen- 
tative, without  any  assurance  that  another  labor  organization 
would  be  barred  from  altering  the  terms  of  the  bargain  by 
picketing.    Section  8(b)(7),  however,  was  intended  to  strengthen 
the  federal  policy  of  ensuring  employees  a  free  choice  in  the 
selection  or  rejection  of  a  bargaining  representative.    See 
N.L.R.B.  V.  Drivers,  Local  No.  639  (Curtis  Bros.),  362  U.S.  274, 
291.    Here,  as  we  show  infra,  the  current  choice  of  Chambers' 
employees  to  be  represented  exclusively  by  the  locals  could 
not  be  chaUenged.    The  Board  properly  held  that  the  Council 
could  not  interpose  indirectly  into  those  bargaining  relation- 
ships by  attempting  to  force  Chambers  to  enter  into  a  contract 
affecting  the  employees'  employment  rights.    It  is  no  defense 
that  in  picketing  Chambers  the  Council  was  not  seeking  to 
displace  the  locals.    As  shown,  the  statute  has  consistently  been 
held  a  bar  to  picketing  to  compel  recognition  as  a  collective 


Application  of  the  statute  in  a  manner  consistent  with  Congres- 
sional objectives,  moreover,  is  required  even  if,  as  asserted,  it  bears  more 
heavily  on  the  bargaining  relationships  in  the  construction  industry.    As 
held  in  a  slightly  different  context:    "We  also  realize  the  difficulty  the 
building  crafts  have  with  the  secondary  boycott  provisions  of  the  .  .  . 
Act,  but  this  Court  is  not  the  forum  in  which  to  seek  relief  from  what 
the  union  characterizes  as  'the  shackles'  of  this  statute."  Local  No.  5 
United  Ass'n ,  etc.  v.  N.LR.B.,  321  F.  2  366,  370  (C.A.  U.C),  cert, 
denied,  375  U.S.  921. 
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bargaining  spokesman  on  matters  reserved  for  the  exclusive 
employee  representative,  and  not  just  picketing  to  oust  the 
representative.^ 

Moreover,  one  of  the  underlying  purposes  of  Section 
8(b)(7)  was  to  insulate  an  employer  from   "  'blackmail' 
picketing  by  a  union  not  lawfully  entitled  to  recognition  as 
representating  a  majority  of  the  employees."    Dayton  Typo- 
graphical Union  No.  57  r.  N.L.R.R.,  supra,     326  F.  2d  at  637. 
See  also  Local  542,  Operating  Engineers  (R.  S.  Noonan,  Inc.), 
142  NLRB  1132,  1135,  enforced  331  F.  2d  99,  107  (C.A.  3), 
cert,  denied,  379  U.S.  889.    In  the  circumstances  of  this  case, 
Chambers  was  entitled  to  that  protection.    A  different  result 
is  not  dictated  here  by  the  absence  of  evidence  that  the  locals 
objected  to  the  Council's  intrusion.    As  stated  by  the  Board  in 
Dallas  (supra,  65  LRRM  at  1171-1172): 


The  use  of  the  definite  article  in  Section  8(b)(7),  which  speaks 
of  recognition  or  bargaining  as  "the  representative"  {infra,  p.  A-1)  is 
scarcely  a  word  of  limitation  such  as  to  establish  a  congressional  intent 
to  regulate  only  picketing  to  become  "the  exclusive"'  bargaining  agent 
(amicus  Br.  2-9).     Compare,  Craig  v.  Boyes,   11  P.  2d  673,  674,  123 
Cal.  App.  592;  Stevens  v.  Duncan,  7  S.E.  2d  745,  746,  189  Ga.  730. 
And  this  argument,  so  at  odds  with  the  statutory  scheme,  has  no  sup- 
port in  the  trial  examiner's  adopted  decision  in  I.B.E.U.,  Local  b'nion 
No.  903  (Pass  Development  Inc.),  154  NLRB  169,  176  (see  amicus 
Br.  8  n.  6).     There  it  was  found  tliat  the  council  and  an  affiliated 
electricians'  local  engaged  in  unlawful  secondary  boycott  picketing  of 
a  general  contractor  to  force  him  to  cease  using  a  nonunion  electrical 
subcontractor.     The  8(b)7)(C)  allegation  of  the  complaint  was  dis-  * 
missed.     In  significant  contrast  to  tiu-  case  at  bar.  liowever,  the  evi- 
dence did  not  show  that  the  council  or  the  local  was  seeking  to  nego- 
tiate the  terms  and  conditions  of  employment  of  the  employees  of  the 
picketed  employer  —  the  general  contractor  who  employed  no 
electricians. 
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We  deem  it  immaterial  that  the  Council-affiliated 
unions  that  have  contracts  with  the  Association 
would  not  consider  the  proposed  subcontracting 
clause  an  intrusion  on  their  status  as  collective  bar- 
gaining representatives.    Employers  in  the  Associa- 
tion said  the  clause  would  intrude  on  their  collec- 
tive-bargaining relationships.    Even  if  we  were  to 
find  that  the  unions  had  waived  their  rights  here, 
and  that  such  waiver  should  influence  the  Board's 
unfair  labor  practice  conclusions,  the  employers  are 
entitled  to  the  protection  of  Section  8(b)(7)(A) 
against  actions  which  tend  to  erode  or  even  destroy 
their  right  to  operate,  unimpeded  by  outsiders' 
threats  and  picketing,  under  the  collective-bargain- 
ing terms  lawfully  negotiated  with  their  employees' 
representatives. 


Contrary  to  the  Council's  contention  (Br.  18,  21)  the  Board's 
previous  decisions  have  not  permitted  such  picketing.     As  shown,  supra, 
p.  16  n.    5  ,    LB.E.W.,  Local  903,  is  wholly  distinguishable  on  its  facts. 
Bldg.  and  Construction  Trades  Council,  et  aL,  141  NLRB  38,  39  n.  2, 
49-50, is  like  LB.E.W.     The  Board  found  unlawful  secondary  boycott 
picketing  of  a  general  contractor  to  force  him  to  cancel  his  contracts 
with  non-union  subcontractors,  but  dismissed  an  8(b)(7)(C)  allegation 
for  lack  of  evidence  that  the  Council  or  its  local  was  seeking  to  nego- 
tiate on  behalf  of  the  general  contractor's  employees.    Blinne  Constr. 
Co.,   135  NLRB  1153,  involved  wholly  dissimilar  circumstances,  where 
the  union  conceded  the  picketing  was  recognitional  but  urged  defenses 
having  no  bearing  here. 
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B.      Substantial  evidence  on  the  whole  record 
supports   the   Board's   finding   that   the 
picketing  was  conducted  at  a  time  when 
Chambers  was  lawfully  recognizing  other 
unions  and  a  question  concerning  repre- 
sentation  could   not   appropriately   be 
raised   under   Section   9(c)   of  the   Act. 

The  Council's  picketing  for  recognition  and  bargaining 
violated  Section  8(b)(7)(A)  if,  as  the  Board  further  found,  at 
the  time  of  the  picketing  Chambers  was  lawfully  recognizing 
other  unions  and  a  question  concerning  representation  could 
not  have  been  raised  under  the  election  procedures  of  Section 
9(c)  of  the  Act. 

Initially,  the  Council  asserts  that  Chambers'  recognizing 
and  contracting  with  the  locals  in  early  1965  were  unlawful, 
since  until  the  Council's  1956  memorandum  agreement  with 
Chambers  expired  on  November  29,  1965  (see  supra,pp.  3-4,5-6), 
the  Council  alone  was  the  "exclusi[ve] "  representative  of  the 
employees  (Br.  24-27).    This  argument  —  a  complete  volte-face 
against  the  defense  that  the  statewide  memorandum  agreement 
is  only  a  caretaker  agreement  for  the  locals  in  the  area  of  sub- 
contracting, and  does  not  establish  the  bargaining  relationship 
between  the  Council  and  general  contractors  —  must  be  totally 
rejected  on  a  single  ground.    As  the  Trial  Examiner  noted  (R. 
15),  the  Council  may  not  rely  on  any  alleged  illegal  execution 
of  contracts  between  the  locals  and  Chambers.    Those  contracts 
were  executed  over  a  year  before  the  Council's  April  1966 
picketing,  with  no  unfair  labor  practice  charge  having  been 
filed  alleging  the  contracts'  illegality  on  any  ground.^    The 

'   Tho  Council's  attack  on  the  Ictrality  of  its  locals   contracts  is  par- 
ticularly anomalous  when  viewed  ajiainst  Secretary-Treasurer  Horstrup's 
participation  in  negotiations  and  execution  of  at  least  one  of  the  locals' 
airreements  with  Chambers  (supra,  pp.  3,  4). 
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6-month  limitations  period  in  Section  10(b)  of  the  Act  (m/ra,  pp. 
A-5,6)  thus  barred  such  a  charge  and  any  claim  in  this  proceed- 
ing that  execution  of  the  contracts  estabhshed  an  unlawful  bar- 
gaining relationship.   International  Hod  Carriers,  etc.,  Local 
1298  (Roman  Stone  Construction),  153  NLRB  659  n.  3; 
N.LR.B.  V.  Local  3,  LB.E.W.,  supra,  362  F.  2d  at  236,  en- 
forcing 153  NLRB  717,  724-725.    See  Local  Lodge  No.  1424, 
LA.M.,  AFL-CIO  v.  N.L.R.B.  (Bryan  Mfg.  Co.),  362  U.S.  411. 
As  the  Board  explained  in  Roman  Stone  Construction,  supra, 
Section  8(b)(7)(A)  was  "intended  in  part  to  promote  stability 
in  established  bargaining  relationships,  an  interest  also  served 
both  by  the  contract-bar  rules  and  by  Section  10(b)"  of  the 
Act.    As  the  Board  reasoned  <153  NLRB  at  659  n.  3): 

To  hold,  under  the  conditions  presented  herein,  that 
an  incumbent  union's  representative  status  may  be 
placed  in  issue  as  a  defense  to  8(b)(7)(A)  charges 
would  permit  a  rival  union  to  accomplish  by  means 
of  picketing  what  ii  could  not  achieve  under  estab- 
hshed bargaining  procedures.    Such  an  appUcation  of 
8(b)(7)(A)  would  offend  the  very  poUcy  which  that 
Section  was  designed  to  further.    Consistent  with  the 
congressional  scheme,  it  is  our  opinion  that  the  term 
"lawfully  recognized"  was  meant  to  include  all  bar- 
gaining relationships  immune  from  attack  under  Sec- 
tions 8  and  9  of  the  Act.    Accordingly,  and  as  [the 
contracting  union's]  representative  status  could  not 
be  htigated  under  any  other  Section  of  the  Act,  we 
[hold]  that  such  testimony  could  not  be  adduced 
in  the  8(b)(7)(A)  proceeding  for  the  purpose  of 
collaterally  attacking  [the  contracting  union's] 
status  as  statutory  bargaining  representative. 
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The  locals'  contracts  also  precluded  a  question  concerning 
representation  at  the  time  of  the  Council's  picketing.    Under 
the  Board's  "contract  bar"  rules  the  Board  generally  will  not 
conduct  an  election  during  the  first  3  years  of  a  collective 
bargaining  agreement  with  a  lawfully  recognized  representa- 
tive.   See  General  Cable  Corp.,  139  NLRB  1123.    As  shown, 
the  Council  picketed  Chambers  when  he  was  a  party  to  con- 
tracts with  the  locals   which  had  been  in  effect  for  approxi- 
mately a  year.    The  Council  does  not  dispute  that  Congress  in- 
tended to  ban  recognitional  picketing  when  a  question  con- 
cerning representation  could  not  be  raised  by  virtue  of  the 
contract-bar  principles.    See,  N.L.R.B.  v.  Local  3,  I.B.E.W., 
supra,  362  F.  2d  at  236;  Cox,  The  Landrum- Griffin  Amend- 
ment to  the  NLRA,  44  Minn.  L.  Rev.  257,  265  (1959). 

The  Council  contends,  however,  that  Section  8(f)  of  the 
Act  requires  the  Board  to  view  the  locals'  contracts  as  no  bar 
to  an  election  (Br.  27-31).    Section  8(f)  partially  exempts 
construction  industry  bargaining  contracts  from  the  strictures 
of  Section  8(a)(3)  of  the  Act.    The  first  clause  of  Section  8(f) 
allows  "prehire  agreements"  by  providing  that  a  contractor's 
labor  agreement  with  a  building  trades  union  shall  not  be  con- 
sidered unlawful  because  "the  majority  status  of  such  labor 
organization  has  not  been  established  prior  to  the  making  of 
the  agreement  ..."    The  final  proviso  to  the  section  provides, 
however,  that  "any  agreement  which  would  be  invalid,  but  for 
clause  (1)  of  this  subsection,  shall  not  be  a  bar  to  a[n  election] 
petition  filed  pursuant  to  section  9(c)  ..."    (infra,  pp.A-3,  4 ). 
According  to  the  Council,  Chambers'  contracts  with  the  locals 
are  nominally  invalid  for  lack  of  majority  support  when  exe- 
cuted, but  are  prehire  agreements  vaHdated  only  by  Section 
8(f)(1);    hence,  it  is  claimed  that  the  proviso  to  that  section 

o 

Any  claim  of  actual  invalid  execution  is,  as  shown,  barred  by  Sec- 
tion 10(b)  of  the  Act. 
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prohibits  a  finding  that  at  the  time  of  the  Council's  recogni- 
tional  picketing  a  Board  election  was  precluded  by  the  contract- 
bar  doctrine.    The  Board  properly  rejected  this  contention, 
concluding  that  the  contracts  here  were  not  prehire  agreements 
within  this  statutory  framework  (R.  34). 

As  shown,  supra,    p.   4,     the    record     affirmatively 
shows  that  Chambers'  employees  were  members  of  the  locals 
with  which  Chambers  contracted,  and  his  average  work 
force  of  25  employees  had  been  union  members  for  many 
years,  as  the  Council  was  well  aware  (see,  Tr.  65-66,  131). 
Moreover,  the  contracts  themselves  are  prima  facie  evidence  of 
majority  support.    As  stated  by  the  Second  Circuit  (N.L.R.B. 
V.  Local  3,  I.B.E.W.,  supra,  362  F.  2d  at  235): 

The  Board  has  taken  the  position  that  when  an  em- 
ployer recognizes  a  union  and  executes  a  collective 
bargaining  agreement  with  it,  a  rebuttable  presump- 
tion arises  that  the  union  represents  a  majority  of 
the  employees.    Shamrock  Dairy,  Inc.,  119  NLRB 
998,  1002  (1957),  order  enforced  sub  nom.  Interna- 
tional Brotherhood  of  Teamsters  v.  N.L.R.B.,  280 
F.  2d  665  (D.C.  Cir.),  cert,  denied,  364  U.S.  892 
(1960).    We  believe  that  the  Board  is  justified  in  re- 
quiring that  a  party  attacking  the  legality  of  an 
employer's  recognition  of  a  union  should  at  least 
present  prima  facie  evidence  of  illegality.    [Foot- 
notes ommitted.] 

The  Council  presented  no  evidence  to  rebut  the  proof  of 
majority  support  thus  established  by  the  record.    Cf.  N.L.R.B. 
V.  Gulfmont  Hotel  Company,  362  F.  2d  588  (C.A.  5).    This  is 
not  a  case,  therefore,  where  the  contracts  would  be  unlawful 
but  for  the  exculpatory  language  of  Section  8(f)(1).    According- 
ly, the  proviso  to  that  section  does  not  apply  to  prohibit 
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Chambers'  contracts  with  the  locals  from  operating  as  a  bar  to 
a  Board  election:    the  proviso  is  directed  solely  at  agreements 
which  "would  be  invalid"  but  for  the  first  clause  in  the  section. 
Island  Construction  Co.,  Inc.,  135  NLRB  13,  14-16;  N.L.R.B. 
V.  Local  3,  I.B.E.W.,  supra,  362  F.  2d  at  236,  enforcing  153 
NLRB  717.  724-725;  Dallas,  supra,  65  LRRM  at  1172.    Accord: 
Houston  Chapter,  Associated  General  Contractors  of  America, 
Inc.,  et  al,  143  NLRB  409,  411,  enforced  349  F.  2d  449,  452 
(C.A.  5),  cert,  denied,    382   U.S.   1026  .  ^ 

The  legislative  history  supports  the  Board's  view  that  a 
construction  industry  bargaining  agreement  entered  into  by  an 
employer  essentially  to  cover  his  current  and  somewhat  stable 
work  force  comprised  of  union  members,  is  not  a  prehire  agree- 
ment within  the  intendment  of  Section  8(f)(1)  and  the  proviso 
to  that  section.    The  statute  was  amended  to  permit  such  agree- 
ments where,  because  of  the  unique  features  of  the  construc- 
tion industry,  a  contractor  needs  a  quick  source  of  labor  for  a 
temporary  period.    The  contractor  may  need  to  arrange  for  his 
labor  needs  and  to  determine  the  cost  thereof  before  under- 
taking the  constniction  contract.    Accordingly,  Section  8(f)(1) 
was  intended  to  permit  the  contractor  and  the  union  to  enter 
into  a  collective  bargaining  agreement  before  a  representative 
number,  or  any,  of  the  affected  employees  are  hired.    See  I  & 
II  Legislative  History  of  the  LMRDA  of  1959  (GPO  1959),  pp. 
424-425,  451-452,  777-778,  1067,  1082,  1289,  1577,  1643. 
1715,  1830.    As  explained  by  then  Senator  John  F.  Kennedy, 


Altorirll  ood  River  Building:  and  Construction  Trades  Council, 
144  NLRB  260,  262-263,  and  other  cases  cited  by  tlie  Council  do  not 
hold  to  the  contrary.     In  Alton-Jl  ood,  for  example,  a  prehire  agreement 
was  found  and  the  proviso  to  Section  8(f)  held  applicable  v\here  the 
employer  contracted  with  the  union  and  told  his  wholly  non-union 
work  force  they  were  "automatically  covered";  thereupon,  on  the  em- 
ployer's suggestion,  the  employee.-  joined  the  union. 
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Section  8(f)(1)  permits,  contrary  to  the  usual  proscription,  "a 
prehire  agreement  where  the  majority  status  of  the  union  had 
not  been  estabHshed."    (id.  at  1715).    Congress  thus  intended 
to  "sanction  *  *  *   pre-hire  agreements  in  the  construction  in- 
dustry [when]  the  majority  status  of  the  union  cannot  be 
estabHshed."   N.L.R.B.  v.  Local  542,  Operating  Engineers, 
supra,  331  F.  2d  at  105-106.    Accord:    Bricklayers  &  Masons 
International  Union,  Local  No.  3,  et  ah,  162  NLRB  No.  46, 
petition  for  enforcement  pending,  No.  22,337  (C.A.  9). 

The  considerations  premising  the  grant  of  this  special 
privilege  do  not  apply  when,  as  here,  the  contract  entered  into 
by  a  contractor  fixes  the  terms  and  conditions  of  his  current 
complement  of  employees  who  are  members  of  the  contracting 
union.    Rather,  in  these  circumstances  the  employees,  the  em- 
ployer, and  the  union  alike  are  entitled  to  the  period  of  sta- 
bility which  the  contract-bar  doctrine,  by  precluding  an  elec- 
tion for  a  reasonable  period  of  time,  normally  affords.    The 
Board's  determination  to  apply  the  doctrine  is,  we  submit,  well 
within  the  discretion  vested  in  the  agency  in  such  matters.    See 
N.L.R.B.v.  Libbey-Oivens-Ford  Glass  Co.,  241  F.  2d  831,  836 
(C.A.  4);  Local  1545,  United  Brotherhood  of  Carpenters,  etc. 
V.  Vincent,  et  al,  286  F.  2d  127,  131  (C.A.  2). 
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CONCLUSION 


Accordingly,  it  is  respectfully  submitted  that  the  petition 
to  review  and  set  aside  the  Board's  order  should  be  denied, 
and  that  the  Board's  order  should  be  enforced  in  full. 
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APPENDIX 


The  relevant  provisions  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C,  Sees. 
151,  et  seq.)  are  as  follows: 


UNFAIR  LABOR  PRACTICES 


[Sec.  8]   (b)  It  shall  be  an  unfair  labor  practice  for  a 
labor  organization  or  its  agents— 

*  *  » 

(7)  to  picket  or  cause  to  be  picketed,  or  threaten  to 
picket  or  cause  to  be  picketed,  any  employer  where  an  object 
thereof  is  forcing  or  requiring  an  employer  to  recognize  or 
bargain  with  a  labor  organization  as  the  representative  of  his 
employees,  or  forcing  or  requiring  the  employees  of  an  em- 
ployer to  accept  or  select  such  labor  organization  as  their  col- 
lective bargaining  representative,  unless  such  labor  organization 
is  currently  certified  as  the  representative  of  such  employees: 
(A)  where  the  employer  has  lawfully  recognized  in  accordance 
with  this  Act  any  other  labor  organization  and  a  question  con- 
cerning representation  may  not  appropriately  be  raised  under 
section  9  (c)  of  this  Act,  (B)  where  within  the  preceding 
twelve  months  a  valid  election  under  section  9  (c)  of  this  Act 
has  been  conducted,  or  (C)  where  such  picketing  has  been 
conducted  wit  bout  a  petition  under  section  9  (c)  being  filed 
within  a  reasonable  period  of  time  not  to  exceed  thirty  days 
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from  the  commencement  of  such  picketing:    Provided,  That 
wlien  such  a  petition  has  been  filed  the  Board  shall  forth- 
with, without  regard  to  the  provisions  of  section  9  (c)  (1)  or 
the  absence  of  a  showing  of  a  substantial  interest  on  the  part 
of  the  labor  organization,  direct  an  election  in  such  unit  as 
the  Board  finds  to  be  appropriate  and  shall  certify  the  results 
thereof:    Provided  further.  That  nothing  in  this  subparagraph 
(C)  shall  be  construed  to  prohibit  any  picketing  or  other 
publicity  for  the  purpose  of  truthfully  ad\ising  the  public 
(including  consumers)  that  an  employer  does  not  employ  mem- 
bers of.  or  have  a  contract  \vith,  a  labor  organization,  unless 
an  effect  of  such  picketing  is  to  induce  any  indixidual  em- 
ployed by  any  other  person  in  the  course  of  his  employment, 
not  to  pick  up,  deliver  or  transport  any  goods  or  not  to  per- 
form any  services.    Nothing  in  this  paragraph  (7)  shall  be 
construed  to  permit  any  act  which  would  otherwise  be  an  un- 
fair labor  practice  under  this  section  8  (b). 


[8]     (e)    It  shall  be  an  unfair  labor  practice  for  any  labor 
organization  and  any  employer  to  enter  into  any  contract  or 
agreement,  express  or  implied,  whereby  such  employer  ceases 
or  refrains  or  agrees  to  cease  or  refrain  from  handling,  using, 
selling,  transporting  or  otherwise  dealing  in  any  of  the  prod- 
ucts of  any  other  employer,  or  to  cease  doing  business  with 
any  other  person,  and  any  contract  or  agreement  entered  into 
heretofore  or  hereafter  containing  sucli  an  agreement  shall  be 
to  such  extent  unenforcible  and  void:    Provided,  That  nothing 
in  this  subsection  (e)  shall  apply  to  an  agreement  between  a 
labor  organization  and  an  employer  in  the  construction  indus- 

trv  relatins  to  the  contracting  or  subcontractino;  of  work  to 

c  t^  ~ 

be  done  at  the  site  of  the  construction,  alteration,  painting, 
or  repair  of  a  building,  structure,  or  other  work:    Provided 
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further,  That  for  the  purposes  of  this  subsection  (e)  and  ser,- 
tion  8  (b)  (4)  (B)  the  terms  "any  employer,"  "any  person  en- 
gaged in  commerce  or  an  industry  affecting  commerce,"  and 
"any  person"  when  used  in  relation  to  the  terms  "any  other 
producer,  processor,  or  manufacturer,"  "any  other  employer," 
or  "any  other  person"  shall  not  include  persons  in  the  rela- 
tion of  a  jobber,  manufacturer,  contractor,  or  subcontractor 
working  on  the  goods  or  premises  of  the  jobber  or  manufac- 
turer or  performing  parts  of  an  integrated  process  of  produc- 
tion in  the  apparel  and  clothing  industry:    Provided  further, 
That  nothing  in  this  Act  shall  prohibit  the  enforcement  of 
any  agreement  which  is  within  the  foregoing  exception. 

(f)    It  shall  not  be  an  unfair  labor  practice  under  subsec- 
tions (a)  and  (b)  of  this  section  for  an  employer  engaged  pri- 
marily in  the  building  and  construction  industry  to  make  an 
agreement  covering  employees  engaged  (or  who,  upon  their 
employment,  will  be  engaged)  in  the  building  and  construction 
industry  ^vith  a  labor  organization  of  which  building  and 
construction  employees  are  members  (not  established,  main- 
tained, or  assisted  by  any  action  defined  in  section  8  (a)  of 
this  Act  as  an  unfair  labor  practice)  because  (1)  the  majority 
status  of  such  labor  organization  has  not  been  established 
under  the  provisions  of  section  9  of  this  Act  prior  to  the 
making  of  such  agreement,  or  (2)  such  agreement  requires  as  a 
condition  of  employment,  membership  in  such  labor  organiza- 
tion after  the  seventh  day  following  the  beginning  of  such 
employment  or  the  effective  date  of  the  agreement,  whichever 
is  later,  or  (3)  such  agreement  requires  the  employer  to  notify 
such  labor  organization  of  opportunities  for  employment   with 
such  employer,  or  gives  such  labor  organization  an  opportunity 
to  refer  qualified  apphcants  for  such  employment,  or  (4)  such 
agreement  specifies  minimum  training  or  experience  qualifica- 
tions for  employment  or  provides  for  priority  in  opportunities 
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for  employment  based  upon  length  of  service  with  such  em- 
ployer, in  the  industry  or  in  the  particular  geographical  ard 
area:    Provided,  That  nothing  in  this  subsection  shall  set  aside 
the  final  proviso  to  section  8  (a)  (3)  of  this  Act:    Provided 
further,  That  any  agreement  which  would  be  invalid,  but  for 
clause  (1)  of  this  subsection,  shall  not  be  a  bar  to  a  petition 
filed  pursuant  to  section  9  (c)  or  9  (e).* 


Section  8  (f)  is  inserted  in  the  Act  by  subsection  (a)  of  Section 
705  of  Public  Law  86-257.    Section  705  (b)  provides: 

Nothing  contained  in  the  amendment  made  by  subsection 
(a)  shall  be  construed  as  authorizing  the  execution  or  ap- 
phcation  of  agreements  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment  in  any  State  or 
Territory  in  which  such  execution  or  application  is  pro- 
hibited by  State  or  Territorial  Law. 


PREVENTION  OF  UNFAIR  LABOR  PRACTICES 


[Sec.  10]    (b)    Whenever  it  is  charged  that  any  person 
has  engaged  in  or  is  engaging  in  any  such  unfair  labor  prac- 
tice, the  Board,  or  any  agent  or  agency  designated  by  the 
Board  for  such  purposes,  shall  have  power  to  issue  and  cause 
to  be  served  upon  such  person  a  complaint  stating  the  charges 
in  that  respect,  and  containing  a  notice  of  hearing  before  the 
Board  or  a  member  thereof,  or  before  a  designated  agent  or 
agency,  at  a  place  therein  fixed,  not  less  than  five  days  after 
the  serving  of  said  complaint:    Provided,  That  no  complaint 
shall  issue  based  upon  any  unfair  labor  practice  occurring 
more  than  six  months  prior  to  the  filing  of  the  charge  with 
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the  Board  and  the  service  of  a  copy  thereof  upon  the  person 
against  whom  such  charge  is  made,  unless  the  person  aggrieved 
thereby  was  prevented  from  fihng  such  charge  by  reason  of 
service  in  the  armed  forces,  in  which  event  the  six-month 
period  shall  be  computed  from  the  day  of  his  discharge.    Any 
such  complaint  may  be  amended  by  the  member,  agent,  or 
agency  conducting  the  hearing  or  the  Board  in  its  discretion 
at  any  time  prior  to  the  issuance  of  an  order  based  thereon. 

(c)    *  *  *    If  upon  the  preponderance  of  the  testimony 
taken  the  Board  shaU  be  of  the  opinion  that  any  person 
named  in  the  complaint  has  engaged  in  or  is  engaging  in  any 
such  unfair  labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to  be  served  on  such 
person  an  order  requiring  such  person  to  cease  and  desist 
from  such  unfair  labor  practice  and  to  take  such  affirmative 
action  including  reinstatement  of  employees  with  or  without 
back  pay,  as  will  effectuate  the  policies  of  this  Act:  *  *  * 


(e)    The  Board  shall  have  power  to  petition  any  court  of 
appeals  of  the  United  States,  .  .  .  within  any  circuit  .  .  . 
wherein  the  unfair  labor  practice  in  question  occurred  or 
wherein  such  person  resides  or  transacts  business,  for  the  en- 
forcement of  such  order  and  for  appropriate  temporary  relief 
or  restraining  order,  and  shall  file  in  the  court  the  record  in 
the  proceedings,  as  provided  in  section  2112  of  title  28, 
United  States  Code.    Upon  the  filing  of  such  petition,  the 
court  shall  cause  notice  thereof  to  be  serve il  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the  proceeding  and  of 
the  question  determined  therein,  and  shall  have  power  to  grant 
such  temporary  reUef  or  restraining  order  as  it  deems  just  and 
proper,  and  to  make  and  enter  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in 
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part  the  order  of  the  Board.    No  objection  that  has  not  been 
urged  before  the  Board,  its  member,  agent,  or  agency,  shall  be 
considered  by  the  court,  unless  the  failure  or  neglect  to  urge 
such  objection  shall  be  excused  because  of  extraordinary  cir- 
cumstances.   The  findings  of  the  Board  with  respect  to  ques- 
tions of  fact  if  supported  by  substantial  evidence  on  the  rec- 
ord considered  as  a  whole  shall  be  conclusive.    If  either  party 
shall  apply  to  the  court  for  leave  to  adduce  additional  evidence 
and  shall  show  to  the  satisfaction  of  the  court  that  such  addi- 
tional e\idence  is  material  and  that  there  were  reasonable 
grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board,  its  member,  agent,  or  agency,  the  court 
may  order  such  additional  e\idence  to  be  taken  before  the 
Board,  its  member,  agent,  or  agency,  and  to  be  made  a  part 
of  the  record  ....    Upon  the  filing  of  the  record  with  it,  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
and  decree  shall  be  final,  except  that  the  same  shall  be  subject 
to  review  by  the  .  .  .  Supreme  Court  of  the  United  States 
upon  \vrit  of  certiorari  or  certification  as  proWded  in  section 
1254  of  title  28. 

(f)    Any  person  aggrieved  by  a  final  order  of  the  Board 
granting  or  denying  in  whole  or  in  part  of  reUef  sought  may 
obtain  a  re\iew  of  such  order  in  any  circuit  court  of  appeals 
of  the  United  States  in  the  circuit  wherein  the  unfair  labor 
practice  in  question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business,  or  in  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia, 
by  filing  in  such  court  a  wTitten  petition  praying  that  the  or- 
der of  the  Board  be  modified  or  set  aside.    A  copy  of  such 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Board,  and  thereupon  the  aggrieved  party  shall 
file  in  the  court  the  record  in  the  proceeding,  certified  by  the 
Board,  as  pro\ided  in  section  2112  of  title  28.  United  States 
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Code.    Upon  the  filing  of  such  petition,  the  court  shall  proceed 
in  the  same  manner  as  in  the  case  of  an  application  by  the 
Board  under  subsection  (e)  of  this  section,  and  shall  have  the 
same  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  in  like 
manner  to  make  and  enter  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board;  the  findings  of  the  Board  with  respect 
to  questions  of  fact  if  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole  shall  in  like  manner  be  conclusive. 
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PETITIONER'S  REPLY  BRIEF  IN  CASE  NO.  22169 


REPLY  TO  THE  NATIONAL  LABOR  RELATIONS 
BOARD'S  COUNTERSTATEMENT  OF  THE  CASE 

The  National  Labor  Relations  Board's    (herein- 
after "Board")  counterstatement  of  the  case  infers 


that  the  Oregon  State  Building  and  Construction 
Trades  Council  Articles  of  Agreement  (G.C.  Ex.  18) ' 
somehow  govern  the  relationship  between  R.  A. 
Chambers  &  Associates  (hereinafter  "Chambers") 
and  its  own  employees.  A  reading  of  the  plain  lan- 
guage of  the  Articles  of  Agreement  establishes  be- 
yond question  that  nothing  could  be  further  from  the 
actual  fact  as  to  its  tenor  or  intent. 

Contrary  to  the  Board's  inference,  the  Articles  of 
Agreement  are  designed  exclusively  to  deal  with  prob- 
lems relating  to  the  contracting  and  subcontracting 
of  work  by  an  employer.  They  involve  only  the  rela- 
tionship of  one  employer  with  another  and  do  not  in 
any  way  attempt  to  govern  or  regulate  matters  af- 
fecting an  employer's  relationship  with  his  own  em- 
ployees. The  petitioner,  Lane-Coos-Curry-Douglas 
Counties  Building  and  Construction  Trades  Council 
(hereinafter  "Council")  has  no  interest  in  or  intent 
of  being  recognized  as  the  bargaining  representative 
of  any  employer's  employees  or  altering  a  particular 
employer's  relationship  with  his  own  employees.  (See 
Op.  Br.  pp.  13-14,  16-17  for  extended  discussion.) 

Furthermore,  the  Articles  of  Agreement  (G.C.  Ex. 
18)  do  not  overlap  or  contradict  the  terms  of  local 
craft  union  agreements  (see  G.C.  Exs.  12-15)  in  any 
manner  which  could  conceivably  lead  to  the  conclu- 
sion  that   picketing   by   the   Council   to   obtain   the 


1  Tr.  refers  to  Reporter's  Transcript.  Cr.  refers  to  Clerk's 
record  of  pleadings.  Op.  Br.  refers  to  the  opening  brief  of 
the  petitioner,  Lane-Coos-Curry-Douglas  Counties  Building 
Trades  Council.  Ans.  Br.  refers  to  answering  brief  of  the 
National  Labor  Relations  Board. 


Agreement  has  as  an  object  recognition  or  represent- 
ation of  Chambers'  own  employees.  This  matter  is 
discussed  more  fully  in  the  Council's  argument,  in- 
fra pp.  3-9,  and  in  the  Council's  opening  brief,  (Op. 
Br.  pp.  18-21).  The  Board's  extensive  discussion 
(Ans.  Br.  5)  of  supposed  inconsistencies  between  the 
Articles  of  Agreement  and  local  craft  union  agree- 
ments does  not  support  its  case. 

Finally,  the  record  unequivocally  fails  to  supply 
a  basis  for  the  Board's  statement  (Ans.  Br.  4)  that 
all  of  Chambers'  employees  were  local  union  members 
when  Chambers  executed  agreements  with  various  lo- 
cal craft  unions.  No  objective  evidence  had  ever  come 
to  Chambers'  attention  indicating  with  certainty  that 
his  employees  were  or  were  not  union  members.  At 
best,  he  was  only  guessing  as  to  their  status.  (Tr. 
130-131).  No  other  witness  provided  any  further  or 
more  concrete  evidence  concerning  the  matter. 

ARGUMENT 


The  Council's  picketing  was  not  for  the  purpose  of 
recognition  or  bargaining. 

Initially,  the  Board's  brief  does  not  deny  the 
Council's  proposition  that  it  and  other  building  trades 
councils  throughout  the  nation,  both  historically  and 
in  the  current  situation,  are  concerned  solely  with  the 
relationships  between  various  employers  in  the  indus- 
tiy  as  regards  the  contracting  and  subcontracting 
of  work  (See  Op.  Br.  pp.  11-14).  The  Council  is  not 


formed  or  operated  for  the  purpose  of  seeking  recog- 
nition as  the  bargaining  agent  or  representative  of 
employees  in  the  building  and  construction  industry. 
Likewise,  the  provisions  of  the  Articles  of  Agreement 
(G.C.  Ex.  18),  which  the  Council  sought  to  have 
Chambers  execute,  neither  create  nor  infer  any  pur- 
pose on  the  part  of  the  Council  that  Chambers  should 
bargain  with  it  as  the  representative  of  its  employees. 

The  Board's  error  in  asserting  otherwise  results 
from  its  failure  to  recognize  the  distinction  between 
contract  provisions  limiting  the  actual  right  of  an  em- 
ployer to  subcontract  work  (e.g.  union-standards  sub- 
contracting clauses  such  as  those  found  in  local  craft 
union  agreements  (G.C.  Ex.  12-15),  and  contract 
provisions  which  merely  limit  the  persons  or  business 
entities  to  whom  the  employer  may  subcontract  work 
(e.g.  union-signatoiy  subcontracting  clauses  such  as 
that  found  in  Para.  IV  of  the  Articles  of  Agreement, 
G.C.  Ex,  18).  The  former  contract  provisions  are  pri- 
mary and  designed  to  establish  terms  and  conditions 
of  employment  in  the  principal  employer's  work  unit, 
while  the  latter  are  secondary  and  affect  only  the 
principal  employer's  relationship  with  other  employ- 
ers through  limitations  on  the  subcontracting  of 
work.  See  Truck  Drivers  Local  413  v.  NLRB,  334 
F.2d  182  (D.C.  Cir.  1964)  and  Orange  Belt  District 
Council  of  Painters,  No.  48  V.  NLRB,  328  F.2d  534 
(D.C.  Cir.  1964)  for  a  detailed  discussion  of  this  dis- 
tinction. 

The    subcontracting    clause    in    the    Articles    of 


Agreement  (Para.  IV,  G.C.  Ex.  18)  is  of  the  latter, 
secondary  type,  not  defining  a  collective  bargaining 
unit  or  attempting  in  any  way  to  deteniiine  the  terms 
and  conditions  of  employment  under  which  Cham- 
bers' own  employees  might  work.  Its  only  purpose  is 
to  regulate  Chambers'  relationship  with  other  em- 
ployers in  the  building  and  construction  industry,  a 
purpose  totally  distinct  and  independent  from  that  of 
the  local  craft  unions  which  attempt  to  preserve 
terms  and  conditions  of  employment  among  Cham- 
bers' own  employees  by  including  primary,  union- 
standard  subcontracting  clauses  in  the  local  craft 
union  agreements  such  as  G.C.  Exs.  12-15.  Therefore, 
since  the  subcontracting  clause  of  the  Articles  of 
Agreement  does  not  in  any  sense  influence  Cham- 
bers' relations  with  his  own  employees,  or  intrude  on 
Chambers'  bargaining  relationship  with  local  unions, 
picketing  by  the  Council  to  obtain  Chambers'  execu- 
tion of  the  Agreement  neither  expressly  nor  inferen- 
tially  created  a  purpose  on  the  part  of  Council  to  be 
recognized  as  the  bargaining  representative  of  those 
employees. 

The  Board  has  expressly  recognized  the  validity 
of  the  distinction  drawn  here  by  its  decision  in  Blinne 
Construction  Co.,^  135  NLRB  No.  121,  49  LRRM 
1638  (1962)   (f.n.  29),  a  case  involving  picketing  un- 


2  In  Blinne,  the  board  discussed  at  length  both  the  theory 
and  application  of  Sec.  8(b)(7).  Its  language  and  analysis 
are,  contrary  to  the  Board's  position  (Ans,  Br.  17,  f.n.  6), 
highly  relevant  to  this  case.  It  is  accurately  and  appropri- 
ately cited  by  Council,  both  here  and  in  its  opening  brief,  as 
authority  for  the  proposition  it  supports. 
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der  Sec.  8(b)(7)  of  the  Labor-Management  Rela- 
tions Act,  as  amended  (29  U.S.C.  Sec.  158(b)(7)) 
(hereinafter  the  "Act"),  where  it  stated: 

".  .  .  we  deal  here  not  with  abstract  economic 
ideology.  Congress  itself  has  drawn  a  sharp  dis- 
tinction between  recognition  and  organizational 
picketing  and  other  forms  of  picketing,  thereby 
recognizing  as  we  recognize,  that  a  real  distinc- 
tion does  exist." 

The  fact  that  the  Council  has  attempted  to  obtain 
Chambers'  execution  of  the  Articles  of  Agreement 
does  not  establish  a  purpose  on  the  Council's  part  to 
be  recognized  as  the  agent  of  Chambers'  employees.  A 
labor  organization  such  as  the  Council  may  clearly 
deal  with  employers  concerning  the  subcontracting  of 
work  as  well  as  other  matters  outside  the  traditional 
scope  and  nature  of  matters  involving  wages,  hours 
and  working  conditions  and  not  be  subject  to  the  pro- 
scriptions of  Sec.  8(b)(7).  IBEW,  Local  903,  154 
NLRB  No.  10,  1965  CCH  NLRB  9600.^ 

Using  the  precise  language  of  the  National  Labor 
Relations  Act,  the  Council,  "dealing  with"  Chambers 


3  This  case  and  Bldg.  and  Const.  Trades  Council,  141 
NLRB  No.  2,  52  LRRM  1269  (1963),  unlike  the  Board's 
suggestion  (Ans.  Br.  16-17,  f.n.  5,  6),  are  not  distinguish- 
able on  their  facts  from  the  instant  case.  Picketing  in  those 
cases  was  carried  out  to  prevent  the  use  of  non-union  signa- 
tory subcontractors  by  a  general  contractor.  Picketing  in  the 
present  case  was  for  the  purpose  of  obtaining  an  agreement 
to  prevent  the  use  of  non-union  signatory  subcontractors.  In 
neither  those  cases  nor  the  instant  case  did  the  trades  coun- 
cil involved  have  any  intent  of  representing  the  general  con- 
tractor's employees.  If  there  is  a  distinction,  it  is  one  with- 
out a  difference. 


over  matters  relating  to  the  subcontracting  of  work, 
was  not  engaging  in  the  much  more  limited  field  of 
"bargaing"  as  the  representative  of  Chambers'  em- 
ployees. See  NLRB  v.  Cabot  Carbon  Co.,  360  U.S. 
203,  79  S.  Ct.  1015  (1959). 

Secondly,  the  Board's  contention  that  Paragraph 
IX  of  the  Articles  of  Agreement  (G.C.  Ex.  18)  is 
somehow  inconsistent  with  the  no-strike  and  picket- 
ing provisions  of  the  local  craft  union  agreements 
(Ans.  Br.  5,  11)  has  no  support  in  the  language  of 
those  agreements.  Paragraph  IX  of  the  Articles  of 
Agreement  establishes  various  circumstances  under 
which  it  will  not  be  a  violation  of  the  Agreement  for 
an  employee  to  refuse  to  perform  work  or  cross  a 
picket  line.  But  the  Articles  of  Agreement  nowhere 
list  or  preclude  the  possibility  that  such  a  refusal 
might  be  in  violation  of  the  terms  and  conditions  of 
a  local  craft  union  agreement.  The  Articles  of  Agree- 
ment in  no  way  hinder  the  freedom  of  individual  em- 
ployers and  local  craft  unions  to  agree  on  no-strike 
commitments  or  commitments  to  furnish  workers  as 
they  might  see  fit.  No  inference  that  the  Council  seeks 
recognition  is  created  by  Paragraph  IX  of  the  Ar- 
ticles of  Agreement. 

Because  the  Articles  of  Agreement  have  no  recog- 
nition or  organization  object,  the  fact  that  they  can 
be  amended  only  with  approval  of  the  Council  (see 
Paragraph  X)  does  not  impede  bargaining  or  the 
bargaining  relationship  between  Chambers  and  the 
local  unions  representing  his  employees.  This  provi- 
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sion  (Paragraph  X)  fails  to  support  the  Board's  con- 
tention that  an  object  of  recognition  exists. 

Sec.  8(b)(7)  of  the  Act  (29  U.S.C.  Sec.  158(b) 
(7))  proscribes  picketing  only  where  an  object 
thereof  is  recognition  by  the  picketing  labor  organiza- 
tion as  the  representative  of  an  employer's  employees, 
NLRB  V.  Local  3,  IBEW,  362  F.2d  232  (2d  Cir. 
1966).  Neither  the  inherent  nature  of  the  Council,  the 
terms  of  the  Articles  of  Agreement  which  it  was 
seeking  to  have  Chambers  execute,  nor  any  evidence 
in  the  record  of  this  case  supports  the  proposition 
that  any  such  object  of  recognition  exists  here.  Any 
shadow  of  prima  facie  evidence  (Ans.  Br.  9) ,  which  the 
Council's  demand  for  execution  of  the  Articles  of 
Agreement  may  have  created,  is  clearly  overcome  by 
the  evidence  before  this  Court  and  the  plain  language 
of   the   Agreement   itself. 

The  case  of  Centralia  Building  and  Construction 
Trades  Council  v.  NLRB,  363  F.2d  699  (D.C.  Cir. 
1966)  is  cited  by  the  Board  in  support  of  its  position 
(Ans.  Br.  9-10).  Quite  to  the  contrary,  the  reasoning 
of  the  Board  in  the  Centralia  decision  adds  merit  to 
the  Council's  position.  In  that  case,  the  buidling 
trades  council  picketed  to  obtain  the  employer's  exe- 
cution of  an  agreement  requiring  payment  of  certain 
wages  and  fringe  benefits  to  his  own  employees.  This 
is  precisely  the  situation  that  Sec.  8(b)  (7)  was  de- 
signed to  regulate.  The  Council  and  the  Articles  of 
Agreement  in  the  instant  case  have  no  such  purpose. 
The  only  effect  of  the  Articles  of  Agreement  here  is 


to  regulate  matters  concerning  Chambers  and  other 
employers  in  the  industiy.  The  Centralia  case  points 
up  and  supports  the  veiy  distinction  that  the  Council 
is  asserting. 

Picketing  by  the  Council  was  entirely  consistent 
with  the  policy  of  preserving  to  employees  freedom  of 
choice  in  the  selection  or  rejection  of  bargaining  rep- 
resentatives, which  is  the  basis  for  the  enactment  of 
Sec.  8(b)(7).  The  historically  recognized  role  of 
building  and  construction  trades  councils  as  a  coordi- 
nator of  activities  in  the  construction  industrj^  (see 
Op.  Br.  11-14)  strengthens,  rather  than  subverts,  the 
stability  and  tranquility  in  labor  relations  which 
Sec.  8(b)  (7)   was  designed  to  achieve. 

II 

The  Council's  picketing  was  conducted  at  a  time 
when  Chambers  had  not  lawfully  recognized 
any  other  union,  and  a  question  concerning 
representation  could  appropriately  be  raised 
under  Sec.  9(c)  of  the  Act. 

In  National  Labor  Relations  Board  proceedings, 
an  employer  charging  that  Sec.  8(b)(7)(A)  has 
been  violated  must  establish  that  he  has  lawfully  rec- 
ognized another  labor  organization  as  the  bargaining 
representative  of  his  employees,  NLRB  v.  Local  3, 
IBEW,  362  F.2d  232  (2d  Cir.  1966).  The  Board 
would  now  suggest  (Ans.  Br.  18-19)  that  because 
six  months  has  passed  since  Chambers  executed  agree- 
ments with  various  local  craft  unions,  Chambers  is 
suddenly  excused  from  carrying  this  statutory  bur- 
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den  of  proof.  While  the  six  months  statute  may  cer- 
tainly apply  for  the  limited  purpose  of  precluding  the 
Council  from  questioning  the  majority  status  of  the 
local  unions  as  regards  the  illegality  of  an  employer's 
activity,  the  Board  decisions  on  this  question"*  have 
never  held  that  this  relieves  the  employer  of  the  duty 
of  displaying  evidence  that  he  has  lawfully  recog- 
nized another  labor  organization.  If  Congress  had  in- 
tended that  the  burden  of  proving  lawful  recognition 
in  Sec.  8(b)(7)(A)  proceedings  be  set  aside  in 
cases  similar  to  the  one  now  before  the  Court,  it 
would  have  expressly  placed  such  an  exception  in  the 
language  of  the  Labor-Management  Relations  Act. 

This  is  precisely  the  thrust  of  the  Council's  ar- 
gument. If  one  assumes  for  the  moment,  without  ad- 
mitting, that  the  Council,  under  the  1956  Building 
Trades  Agreement  (Resp.  Ex.  4)  executed  with 
Chambers,  was  the  bargaining  representative  of 
Chambers'  employees,  then  not  only  has  the  Board 
failed  to  prove  that  Chambers  lawfully  recognized 
the  local  craft  unions,  but  the  record  establishes 
quite  clearly  that  only  the  Council  was  the  lawful 
representative.  Its  labor  agreement  with  Chambers 
did  not  terminate  until  after  Chambers  had  executed 
the  local  craft  agreements  (See  Op.  Br.  24-25). 

On  the  other  hand,  it  is  perfectly  acceptable  for  the 
Council  to  raise  the  fact  the  record  fails  to  establish 
that  a  majority  of  Chambers'  employees  were  un- 


I 


4  See  particularly  Local  7463,  UMW,  160  NLRB  No.  129, 
83  LRRM  1173  (1966)  and  International  Hod  Carriers,  Lo- 
cal 1298,  153  NLRB  No.  58,  1965  CCH  NLRB  9506. 
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ion  members  at  the  time  agreements  were  executed 
with  the  local  crafts,  when  the  Council's  only  purpose 
in  doing  so  is  to  show  that  those  contracts  were  simply 
pre-hire  agreements  made  lawful  only  by  Sec.  8(f)  of 
the  Act.  See  Alton-Wood  River  Bldg.  Trades  Council, 
144  NLRB  No.  31,  54  LRRM  1040  (1963).  The  ma- 
jority status  of  Chambers'  employees  as  union  mem- 
bers had  not  been  established  at  the  time  agreements 
were  executed  with  the  local  crafts  (supra  p.  3  and 
Op.  Br.  37-38).  Therefore,  those  contracts  were  pre- 
hire  agreements  which,  under  Sec.  8(f),  are  not  a 
bar  to  the  raising  of  a  question  concerning  repre- 
sentation under  Sec.  9(c)  of  the  Act,  McLeod  v.  Elec- 
tncal  Workers  (IBEW)  Local  3,  —  F.  Supp.  — ,  57 
LRRM  2052  (S.D.N. Y.  1964) ;  Island  Construction 
Co.,  135  NLRB  No.  1,  1962  CCH  NLRB  10,820.  Be- 
cause a  question  concerning  recognition  could  be 
raised  at  the  time  the  Council  was  engaged  in  picketing 
at  Chambers'  construction  site,  the  picketing  did  not 
and  could  not  violate  Sec.  8(b)(7)(A),  General 
Truck  Drivers,  Warehousemen  &  Helpers,  Locals  980 
&  624,  158  NLRB  No.  103,  62  LRRM  1153  (1966). 

For  the  purpose  of  determining  whether  a  ques- 
tion concerning  representation  could  be  raised  under 
Sec.  9(c)  of  the  Act,  mere  execution  of  local  craft 
union  agreements  by  Chambers  did  not  raise  a  rebut- 
table presumption  at  all  as  to  the  union-member  ma- 
jority status  of  its  employees.  The  presumption  as- 
serted by  the  Board  (Ans.  Br.  21-22)  arises  only 
where  the  legality  of  an  employer's  recognition  of  a 
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union  is  placed  in  issue.  Those  cases^  relied  upon  by 
the  Board  (Ans.  Br.  21)  concern  only  the  "lawful 
recognition"  portion  of  Sec.  8(b)(7)(A)  and  ex- 
pressly state  that  the  sole  basis  for  the  presumption 
is  that  a  party  attacking  the  legality  of  an  employer's 
recognition  of  a  union  should  be  required  to  estab- 
lish that  illegality. 

On  the  other  hand,  the  Council  here  raises  the  ques- 
tion of  majority  status,  not  to  refute  the  legality  of 
Chambers'  craft  union  agreements,  but  only  to  show 
that  legal  or  not,  the  local  agreements  were  executed 
solely  under  authority  of  Sec.  8(f)  and  do  not  pre- 
vent the  raising  of  a  question  concerning  representa- 
tion. Under  the  circumstances  of  the  present  case,  the 
basis  and  reason  for  the  presumption  do  not  exist. 
In  Alton-Wood  River  Bldg.  Trades  Council,  144 
NLRB  No.  31,  54  LRRM  1040  (1963),  the  Board 
was  concerned  as  the  Court  is  here  only  with  the  mat- 
ter of  whether  a  question  concerning  representation 
could  be  raised  under  Sec.  9(c)  of  the  Act.  No  such 
presumption  was  raised. 


5  NLRB  V.  Local  3,  IBEW,  362  F.2d  232  (2d  Cir.  1966) 
and  Shamrock  Dairy,  Inc.,  119  NLRB  No.  134,  41  LRRM 
1216  (1957). 
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CONCLUSION 

For  these  reasons,  and  those  set  forth  in  Coun- 
cil's Opening  Brief,  it  is  respectfully  submitted  that 
the  Court  find  the  Council's  activity  was  not  in  vio- 
lation of  Sec.  8(b)  (7)  (A)  of  the  Act  and  that  the 
decision  of  the  National  Labor  Relations  Board  be 
reversed. 
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I.  PRELIMINARY  STATEMENT 

The  determination  of  the  issues  before  the  Court  in  the 
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which  they  are  affiliated,  is  whether  the  councils  may  apply 
economic  pressure  to  obtain  subcontracting  agreements 
which  they  are  authorized  to  enter  into  under  Section  8(e) 
of  the  National  Labor  Eelations  Act,  as  amended.  The 
interest  of  the  Department  in  this  case  arises  from  the  novel 
approach  of  the  Board  in  utilizing  Section  8(b)(7)  in 
a  manner  which  is  directly  contrary  to  the  language  of  the 
Act  and  its  legislative  history  so  as  to  proscribe  what  has 
been  traditionally  considered  to  be  lawful  activity  on  the 
part  of  local  building  trades  councils  affiliated  with  the 
Department. 

The  Department  accepts  the  Council's  statement  of  the 
case  and  fully  supports  its  position  with  respect  to  the 
substantive  issues  before  this  Court. 

II.  ARGUMENT 

A.  The  Board's  Holding  is  not  Supported  by  Either  the 
Language  of  Section  8(b)(7)  or  the  Applicable  Legisla- 
tive History. 

In  its  decision  at  165  XLRB  Xo.  86,  the  Board  found  that 
the  picketing  here  in  issue  had  "an  object  of  recognition 
and  bargaining  within  the  meaning  of  Section  8(b)  (7)."^ 
The  Board's  conclusion  was  founded  on  the  reasons  set 
forth  in  its  decision  in  Dallas  Building  and  Construction 
Trades  Council,  164  XLRB  Xo.  139,  a  case  presenting  sub- 
stantially the  same  issues  as  the  instant  one.  In  Dallas, 
the  Board  was  a  little  more  specific  in  defining  the  nature  of 
the  alleged  violation  of  Section  8(b)(7).  There,  the  Board 
found  that  the  Council  picketed  "with  an  object  to  force 
these  employers  to  accept  the  Council's  subcontracting 
clause,  at  a  time  when  the  employers  had  lawfully  recog- 
nized and  were  bound  to  collective-bargaining  agreements 
with  other  unions  representing  their  employees."-    Upon 


^  Board's  decision,  at  p.  2. 

^Dallas  Building  and  Construction   Trades   Council,  supra,  at 


p.  10. 


this  finding,  the  Board  then  superimposed  the  further  find- 
ing that  the  Dallas  Council's  object  in  obtaining  the  sub- 
contracting agreement  there  was  "to  represent  and  bargain 
for  the  employees  of  the  employers  involved  as  to  subcon- 
tracting, within  the  meaning  of  Section  8(b)  (7)  (A). "^ 

It  may  be  well  at  this  point  to  compare  the  above  findings 
of  the  Board  with  the  specific  statutory  language  in  ques- 
tion. Section  8(b)  (7)  makes  it  an  unfair  labor  practice  for  a 
labor  organization  or  its  agents : 

*'  (7)  To  picket  or  cause  to  be  picketed,  or  threaten  to 
picket  or  cause  to  be  picketed,  any  employer  where  an 
object  thereof  is  forcing  or  requiring  an  employer  to 
recognize  or  bargain  with  a  labor  organization  as  the 
representative  of  his  employees,  or  forcing  or  requiring 
the  employees  of  an  employer  to  accept  or  select  such 
labor  organization  as  their  collective  bargaining  repre- 
sentative, unless  such  labor  organization  is  currently 
certified  as  the  representative  of  such  employees.  ..." 
(Emphasis  supplied.) 

As  the  question  of  "organizational"  picketing  is  not 
involved  in  this  case,  the  only  issue  presented  is  whether 
the  Council's  conduct  had  the  object  of  forcing  or  requir- 
ing the  contractor  involved  to  recogiiize  or  bargain  with 
it  herein  as  "the  representative"  of  its  employees.  In 
other  words,  the  narrow  issue  before  the  Court  is  the 
meaning  and  scope  of  "recognitional"  picketing. 

For  the  reasons  discussed  below,  the  Department  submits 
that  the  recognitional  object  prohibited  by  Section  8(b)(7) 
is  recognition  as  the  exclusive  bargaining  representative  of 
the  employees  in  question,  within  the  meaning  of  Section  9 
of  the  Act.  In  its  decision,  however,  the  Board  simply 
disposes  of  the  case  under  the  general  designation  of  "an 
object  of  recognition, "  without  examining  the  type  of  recog- 
nition intended  by  the  Congress  to  be  proscribed  under 
Section  8(b)(7).   But,  this  will  not  suffice.  As  Mr.  Justice 

3  Id.  at  11. 


Frankfurter  cautioned  in  the  famous  Sand  Door  case,  Local 
1976,  U.B.CJ.  V.  NLRB,  357,  U.S.  93,  98  (1958) : 

"The  section  [8(b)(4)]  does  not  speak  generally  of 
secondary  boycotts.  It  describes  and  condemns  specific 
union  conduct  directed  to  specific  objectives." 

So  it  is  here;  Section  8(b)(7)  does  not  outlaw  "recogni- 
tional"  picketing.  It  outlaws  only  picketing  or  threats  to 
picket  with  an  object  of  forcing  an  employer  to  recognize 
and  bargain  with  a  labor  organization  as  ^'the  representa- 
tive of  his  employees,  ..."  (Emphasis  supplied.)  That  this 
statutory  reference  is  to  recognition  as  the  exclusive  bar- 
gaining representative  is  evidenced  by  the  language  of 
Section  8(b)(7)  and  its  subsections.  Thus,  as  noted  above, 
the  language  of  the  section  refers  to  "the"  representative.* 
Moreover,  an  exception  to  the  prohibition  occurs  where  the 
labor  organization  is  "currently  certified  as  the  representa- 
tive ; "  an  unmistakable  reference  to  the  machinery  of  Sec- 
tion 9  of  the  Act  for  the  selection  of  the  "exclusive  repre- 
sentatives." Also  unmistakable  is  the  parallelism  in  the  dual 
use  of  the  phrase,  "as  the  representative,"  and  the  import 
of  the  requirement  of  certification  in  the  second  instance. 
In  addition,  each  of  the  subsections  (A)-(C)  refers  specif- 
ically to  Section  9(c). 

The  relevance  of  Section  9  to  Section  8(b)(7)  has  previ- 
ously been  noted  in  some  detail  by  the  District  of  Columbia 
Circuit,  which  has  held  that  the  purpose  of  Congress  in 
passing  the  latter  was  "the  encouragement  of  elections 
under  the  aegis  of  the  Board.  ..."  Dayton  Typographical 


■*  The  Board  cannot,  therefore,  successfully  substitute,  in  words 
or  effect,  "a"  bargaining  representative  for  the  singular  article, 
' '  the, ' '  chosen  by  the  Congress.  The  two  articles  are  no  more  inter- 
changeable with  respect  to  "the  representative"  in  Section  8(b)  (7) 
than  they  are  with  respect  to  "an  object"  in  Section  8(b)  (4).  See 
N.L.R.B.  V.  Denver  Building  &  Construction  Trades  Council,  341 
U.S.  675,  689  (1951).  The  essential  point  is  that  Congress  was 
aware  of  the  difference  and,  in  each  instance,  used  that  article 
which  expressed  its  specific  intent. 


Union  No.  57  v.  NLUB,  326  F.  2d  634,  646  (D.C.  Cir.  1963). 
See  also  in  this  regard  the  Board's  own  decision  in  Inter- 
national Hod  Carriers  Local  840  (Blinne  Construction  Com- 
pany), 135  NLRB  1153,  1162. 

Thus,  the  language  of  the  Act  itself  demonstrates  the 
requirement  that,  for  the  Board  to  find  a  violation  of 
8(b)(7),  the  labor  organization  involved  must  be  seeking 
recognition  as  the  exclusive  bargaining  representative  of 
his  employees  within  the  meaning  of  Section  9.  And,  not 
only  was  no  such  finding  made  by  the  Board  below ;  no  such 
finding  is  possible  under  the  facts  and  circumstances  of 
this  case. 

If,  however,  any  doubt  remains  concerning  the  scope  of 
the  prohibition  of  Section  8(b)(7),  that  doubt  is  dispelled 
by  an  examination  of  the  legislative  history.  Senator  Ken- 
nedy, reporting  to  the  Senate  on  the  agreement  of  the  Con- 
ference Committee,  discussed  that  section  in  the  context  and 
traditional  jargon  of  Section  9  procedures  as  follows : 

"The  amendments  adopted  in  the  conference  secure 
the  right  to  engage  in  all  forms  of  organizational 
picketing  up  to  the  time  of  an  election  in  which  the 
employees  can  freely  express  their  desires  with  respect 
to  the  choice  of  a  bargaining  representative."  Cong. 
Rec.  September  3, 1959,  p.  16402;  Legislative  History  of 
the  Labor-Management  Reporting  and  Disclosure  Act 
of  1959  (Government  Printing  Oflfice,  1959,  cited  herein 
as  Leg.  Hist.),  Vol.  II,  p.  1431.  (Emphasis  supplied.) 

He  added,  "...  the  prohibitions  relate  only  to  picketing 
in  an  effort  to  organize  employees  or  secure  recognition  in 
a  bargaining  unit  covered  by  the  existing  contract  or  the 
prior  election."  Cong.  Rec,  September  3,  1959,  p.  16415; 
II  Leg.  Hist.  1433  (Emphasis  supplied.) 

That  the  Congress,  in  referring  to  recognition  "as  the 
representative"  of  an  employer's  employees  in  Section 
8(b)(7)  was  referring  to  recognition  as  the  exclusive  bar- 
gaining representative  under  Section  9  of  the  Act  is  demon- 
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strated  even  more  explicitly  by  the  minority  counsel  for  the 
Senate  Labor  Committee,  who  was  in  attendance  at  the 
Conference  Committee  meetings.  An  interview  with  the 
counsel,  Michael  Bernstein,  was  printed  in  the  Congres- 
sional Record  by  Senator  Goldwater  and  appears  in  the 
official  Legislative  History,  beginning  at  page  1827  of 
Volume  II.  At  1828,  in  discussing  the  concept  of  "recogni- 
tion" picketing,  Mr.  Bernstein  observed  that: 

"Now,  the  law  says  that,  when  a  majority  of  them 
[the  employees]  pick  a  union  to  act  as  a  bargaining 
agent,  that  bargaining  agent  so  selected  becomes  the 
exclusive  representative  of  all  the  employees,  not  just 
those  who  voted  for  the  union  or  who  belong  to  it." 

Then,  as  an  example  of  the  forbidden  "recognition"  picket- 
ing, Mr.  Bernstein  gives  this  example : 

"Suppose  an  employer  whose  employees  don't  want 
the  union — or  the  majority  of  them  don't — has  a 
picket  line  thrown  around  them,  and  the  union  says, 
*We  want  you  to  sign  a  contract  with  us.'  he  says, 
'Well,  I  can't.  I  violate  the  law  if  I  do  that.  My  em- 
ployees don't  want  your  union,  and  you  don't  represent 
a  majority,  and,  therefore,  I  am  prohibited  by  law.'  " 
lUd. 

Finally,  and  more  explicit  still,  the  Department's  position 
in  this  regard  is  supported  by  the  legislative  history  con- 
cerning the  enactment  of  Section  8(b)(4)(B)  of  the  Act, 
in  1947.  That  Section  prohibited — and  still  prohibits  under 
the  1959  Amendments — certain  activity  with  an  object  of, 
"forcing  or  requiring  any  other  employer  to  recognize  or 
bargain  with  a  labor  organization  as  the  representative  of 
his  employees  unless  such  organization  has  been  certified  as 
the  representative  of  such  employees  under  the  provisions 
of  Section  9;  .  .  ."  Note  that  Section  8(b)(4)(B),  as  well  as 
Section  8(b)(7),  uses  the  phrase  "the  representative  of  his 
employees."  House  Conference  Report  No.  510,  on  H.R. 
3020,  discussed  the  Senate  Amendment — which  was  adopted 


— concerning  Section  8(b)(4)(B),  as  follows: 

"Clause  (B)  of  this  provision  of  the  Senate  amend- 
ment covered  strikes  and  boycotts  conducted  for  the 
purpose  of  forcing  another  employer  to  recognize  or 
bargain  with  a  labor  organization  that  has  not  been 
certified  as  the  exclusive  representative."^  (Emphasis 
supplied.) 

In  short,  the  Congress  has  consistently  understood  and 
intended,  in  both  the  1947  and  the  1959  amendments  to  the 
National  Labor  Relations  Act,  that  the  stated  phrase,  "the 
representative,"  refers  to  "the  exclusive  representative." 

Curiously  enough,  the  Board  itself  once  recognized  that 
the  concept  of  recognitional  picketing  meant  picketing  "for 
the  purpose  of  compelling  the  Company  to  extend  exclusive 
recognition  to  it,  .  .  ."  (Emphasis  supplied.)  Drivers, 
Chauffeurs,  and  Helpers  Local  639,  International  Brother- 
hood of  Teamsters,  Etc.  (Curtis  Brothers,  Inc.),  119  NLRB 
232,  234.  Subsequently,  the  Supreme  Court,  in  rejecting  the 
Board's  substantive  holding  in  Curtis  Brothers,  stated  the 
nature  of  the  "recognitional"  picketing  in  issue  as,  ".  .  . 
picketing  designed  to  induce  Curtis  Bros,  to  recognize  the 
Local  as  the  exclusive  bargaining  agent  for  the  employees, 
although  the  union  did  not  represent  a  majority  of  the  em- 
ployees." N.L.R.B.  V.  Drivers  Local  Union,  362  U.S.  274, 
277.  We  find  it  surprising  that  the  same  agency  which  could 
"invent"  its  Curtis  Brothers  doctrine,  while  at  the  same 
time  acknowledging  the  only  realistic  interpretation  of  the 
concept  of  recognitional  picketing,  has  now  chosen  to  dis- 
card the  latter  along  with  the  former. 

In  sum,  the  Department  respectfully  submits  that  the  un- 
lawful recognitional  object  in  Section  8(b)(7)  refers  solely 
to  seeking  recognition  as  the  exclusive  bargaining  repre- 
sentative within  the  meaning  of  Section  9  of  the  Act.   As 


^  House  Conf .  Rept.  at  43 ;  Leg.  Hist,  of  the  Labor-Management 
Relations  Act,  1947  (Government  Printing  Office,  1948),  Vol.  1, 
at  page  547. 


8 

such,  and  for  the  reasons  set  forth  in  the  Council's  brief, 
the  picketing  herein  had  no  such  object  and  could  have  had 
no  such  object.  As  was  stated  over  a  decade  ago  by  Judge 
Learned  Hand: 

"When  Congress  limited  the  wrong  to  occasions 
when  the  cessation  was  an  'object'  to  the  conduct,  it 
excluded  much  indeed  that  the  ordinary  law  of  tort 
would  have  included.  If  it  had  not  done  so,  it  would 
have  made  nearly  all  strikes  unlawful.  The  'object' 
of  an  action  is  the  concluding  state  of  things  that  the 
actor  seeks  to  bring  about:  that  which  satisfies  his 
aim."  Douds  v.  International  Longshoremen' s  Associ- 
ation, 224  F.2d  455,  459  (2nd  Cir.  1955). 

It  cannot  seriously  be  contended  that  the  Council's  object 
herein  was  to  obtain  recognition  as  the  exclusive  bargaining 
representative  of  the  employees  of  the  contractor  involved. 
Yet,  this  is  the  net  effect  of  the  Board's  holding,  particu- 
larly since  it  has  itself  recognized  that,  "...  the  provisions 
of  the  statute  [Section  8(b)(7)]  mean  conventional  bar- 
gaining and  recognition.  .  .  ."® 

Section  13  of  the  Act  presents  still  another  bar  to  the 
result  reached  below.  And,  in  this  regard,  the  Board's  un- 
warranted expansion  of  the  scope  of  Section  8(b)(7)  runs 
directly  counter  to  the  Supreme  Court's  admonition  that: 

"...  Section  13  declares  a  rule  of  construction  which 
cautions  against  an  expansive  reading  .  .  .  which  would 
adversely  affect  the  right  to  strike,  unless  the  congres- 
sional purpose  to  give  it  that  meaning  persuasively 
appears  either  from  the  structure  or  history  of  the 
statute.  Therefore,  Section  13  is  a  command  of  Con- 
gress to  the  courts  to  resolve  doubts  and  ambiguities 
in  favor  of  an  interpretation  .  .  .  which  safeguards  the 
right  to  strike  as  understood  prior  to  the  passage  of 


^  International  Brotherhood  of  Electrical  Workers,  Local  Union 
No.  903  (Pass  Development,  Inc.),  154  NLRB  169,  176.  That 
decision  is  also  noteworthy  for  a  more  realistic  appraisal  of  the 
object  of  the  picketing  there  in  question  than  that  utilized  in  the 
instant  case.  See  further,  Section  B,  infra. 


the  .  .  .  Act."  NLRB  v.  Drivers  Local  Union,  supra, 
at  282. 

The  Department  has  submitted  herein  that  the  language 
and  legislative  history  of  Section  8(b)(7)  reveal  the  limited 
scope  intended  by  the  Congress.  At  the  very  least,  how- 
ever, it  seems  clear  that  no  congressional  purpose  support- 
ing the  Board's  ** expansive"  interpretation  of  the  Section 
''persuasively  appears  either  from  the  structure  or  history 
of  the  statute." 

B.  The  Board's  Interpretation  of  Section  8(b)(7)  is  In- 
compatible with  the  Practical  Realities  of  Construction 
Industry  Labor  Relations  Recognized  by  the  Congress 
in  1959. 

The  Board's  superficial  approach  to  Section  8(b)(7) 
totally  disregards  the  realities  of  construction  industry 
labor  relations  and  the  traditional  pattern  of  bargaining  in 
that  industry.  The  craft  unions  have  customarily  entered 
into  collective  bargaining  agreements  covering  wages,  hours 
and  working  conditions  of  the  employees  they  represent  in 
the  particular  trade,  while  the  local  building  trades  councils 
with  which  they  are  affiliated  have  sought  agreements  deal- 
ing with  problems  on  job  projects  which  are  of  general 
interest  to  all  trades,  particularly  subcontracting  condi- 
tions. Indeed,  the  Congress  recognized  these  traditional 
bargaining  patterns  in  the  construction  industry  and 
granted  authorization  for  their  continuance  by  virtue  of 
the  new  provisions  added  to  the  Act  in  1959  in  Sections 
8(e)  and  8(f).  Even  though  the  Congress  saw  fit  to  author- 
ize the  making  of  jobsite  subcontractor  agreements  in  the 
construction  industry  in  the  first  proviso  to  Section  8(e), 
the  Board  now  seeks  to  nullify  the  effectiveness  of  that 
provision  by  virtue  of  its  strained  interpretation  of  Section 
8(b)(7).  Totally  apart  from  all  other  considerations  dis- 
cussed herein,  it  is  absurd  to  attribute  to  Congress  the  in- 
tention of  taking  away  from  the  scope  of  traditional  con- 
struction  industry   bargaining   through    Section    8(b)(7) 
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that  which  it  authorized  in  Sections  8(e)  and  8(b)(4).  And, 
despite  any  protestations  by  the  Board  to  the  contrary,  this 
is  precisely  the  effect  of  the  Board's  holdings  in  this  case 
and  Dallas.  Yet,  under  this  interpretation,  one  is  hard- 
pressed  to  find  the  harmonious  scheme  between  sections  of 
the  same  statute  which  Congress  is  generally  presumed  to 
intend  in  enacting  legislation. 

Agreements  such  as  that  sought  by  the  Council  herein  are 
designed  to  exist  side  by  side  with  the  bargaining  agree- 
ments already  entered  into  by  the  individual  craft  unions. 
The  two  types  of  agreements  involved  in  this  case  rep- 
resent the  customary  and  historic  division  of  functions  be- 
tween building  trades  councils  and  member  craft  unions  in 
the  construction  industry.  The  critical  distinction  is  that 
the  craft  agreements  are  employee  oriented,  while  agree- 
ments such  as  that  sought  by  the  Council  are  subcontractor 
oriented ;  a  distinction  recognized  on  an  earlier  occasion  by 
the  Board.  IBEW  Local  903,  supra. 

Professor  John  T.  Dunlop  of  Harvard  University,  in  a 
careful  analysis  of  the  special  conditions  existing  in  con- 
struction industry  labor  relations,  also  drew  attention  to 
this  distinction  and  to  the  particular  need  for  subcontrac- 
tor agreements  in  that  industry : 

**The  labor  organizations  traditionally  have  been 
interested  as  much,  if  not  more  so,  in  organizing  con- 
tractors as  organizing  workers  on  a  particular  project. 
The  project  is  of  short  duration,  and  men  often  have 
to  be  organized  again  on  another  job;  but  the  signing 
of  a  contractor  to  an  agreement  means  that  in  the 
future,  work  will  be  bid,  started,  and  performed  under 
union  conditions,  and  workers  will  be  hired  through 
the  hiring  procedures  established  under  the  agreement. 
The  approach  to  individual  workers  is  seen  as  a  sepa- 
rate problem  from  signing  up  contractors."'^ 


■^  Dunlop,  The  Industrial  Relations  System  in  Construction,  The 
Structure  of  Collective  Bargaining,  255,  261  (A.  "Weber,  ed.  1961). 
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The  mistaken  assumption  underlying  the  Board's  deci- 
sion is  that  the  construction  industry  is  like  all  others,  in 
that  all  conditions  affecting  a  group  of  employees  are  gov- 
erned solely  by  a  single  bargaining  relationship  between 
the  local  union  representing  the  employees  and  a  specific 
contractor,  and  that  no  other  bodies  may  intrude  into  or 
overlap  that  relationship.  While  the  assumption  may  have 
validity  in  other  industries,  it  is  simply  at  odds  with  the 
existing  realities  of  the  construction  industry.  Professor 
Dunlop  discussed  in  some  detail  the  various  bargaining 
relationships  which  exist  side-by-side  and  overlap  one  an- 
other in  the  industry,  all  affecting  in  some  way  the  em- 
ployees at  the  lowest  tier  of  the  bargaining  structure.  In 
general,  he  groups  these  levels  of  bargaining  as  nationwide 
for  all  major  branches,  e.g.,  the  National  Joint  Board  for 
the  Settlement  of  Jurisdictional  Disputes  in  the  Building 
and  Construction  Industry;  nationwide  for  particular 
branches,  e.g.,  International  agreements  and  such  bodies  as 
the  Industrial  Relations  Council  which  has  existed  since 
1919  between  the  International  Brotherhood  of  Electrical 
Workers,  AFL-CIO,  and  the  National  Electrical  Con- 
tractors Association;  area-wide  or  locality-wide  for  all 
major  branches;  area-wide  or  locality  wide  for  particular 
branches;  and  project-wide  for  all  branches  or  for  single 
crafts.* 

To  cite  a  specific  example  of  such  overlapping  coverage, 
a  local  union  of  the  IBEW  may  have  a  collective  bargaining 
agreement  with  a  local  contractor  anywhere  in  the  United 
States  governing  the  wages,  hours  and  working  conditions 
of  the  latter 's  employees.  If  those  parties  cannot  reach 
agreement  in  contract  negotiations,  the  matters  in  dispute 
may  be  referred  to  the  Council  on  Industrial  Relations, 
established  by  International  agreement  between  the  parent 
International  Union  and  the  national  association  of  which 
the  local  contractor  is  a  member.    Or,  if  a  jurisdictional 


Id.  at  263  et  seq. 
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dispute  develops  between  that  local  and  another  local  union 
affiliated  with  a  different  international  member  of  this  De- 
partment, that  dispute  may  be  resolved  by  the  National 
Joint  Board,  pursuant  to  the  Constitution  of  the  Depart- 
ment or  other  local  and  area-wide  agreements  requiring  the 
resolution  of  such  disputes  by  the  Joint  Board.  Thus, 
the  actual  conditions  under  which  the  employees  of  the 
contractor  work  may  be  governed  not  only  by  the  local 
agreement  between  their  employer  and  local  union,  but  by 
a  variety  of  agreements  and  bodies,  of  different  scope  and 
subject  matter,  established  by  the  parent  and  affiliated  or- 
ganizations of  both  their  union  and  employer. 

It  is  respectfully  submitted  that  the  Board's  decisions  in 
this  case  and  Dallas  have  totally  ignored  the  interrelation- 
ship among  the  local  unions  signatory  to  the  agreement  with 
the  Eugene  Contractors  Association  and  the  Council.  The 
Board  has  treated  the  Council  as  a  separate,  distinct  and 
hostile  labor  organization  when,  in  fact,  it  is  merely  an 
alter  ego  for  the  local  unions  involved  in  this  case.  Each  of 
the  local  unions  is  an  affiliate  of  an  international  union 
which,  in  turn,  is  an  affiliate  of  the  Building  and  Construc- 
tion Trades  Department,  AFL-CIO.  The  Department  was 
established  pursuant  to  a  resolution  at  the  1907  Norfolk, 
Virginia,  Convention,  which  appears  as  a  Preamble  to  the 
Constitution  of  the  Department,  and  which  provided : 

"That  a  Department  of  Building  Trades  of  the  A.F. 
of  L.  be  created,  said  Department  to  be  chartered  by 
the  A,  F.  of  L.,  and  to  be  composed  of  bona  fide  na- 
tional and  international  building  trades  organizations, 
duly  chartered  as  such  by  the  A.  F.  of  L. ;  and  to  be 
given  autonomy  over  the  building  trades,  with  author- 
ity to  issue  charters  to  local  building  trades ;  said  sec- 
tions and  central  bodies  to  be  affiliated  with  the  A.  F. 
of  L.  to  be  composed  of  hoim  fide  local  unions  and 
recognized  as  such  in  the  building  trades."  (Emphasis 
supplied.) 

The  Council  in  the  instant  case  is  chartered  by  the  Depart- 
ment in  accordance  with  the  provisions  of  the  Constitution 
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and  for  the  object  as  stated  in  Article  II  of  said  Con- 
stitution : 

"7.  To  encourage  the  formation  or  establishment  of 
Local  Building  and  Construction  Trades  Councils  in 
order  to  aid  and  assist  in  the  organization  and  develop- 
ment and  to  coordinate  the  activities  of  building  and 
construction  unions  on  craft  or  trade  lines."  (Emphasis 
supplied.) 

Thus,  with  respect  to  the  scope  of  recognitional  or  organi- 
zational picketing  under  Section  8(b)(7),  the  Council  and 
its  constituent  local  unions  cannot  be  considered  as  separate 
and  distinct  labor  organizations  either  as  a  matter  of  law 
or  historical  fact. 

It  is  further  submitted  that  the  Council,  in  its  effort  to 
establish  a  clause  under  the  Section  8(e)  proviso  of  the  Act, 
which  was  a  matter  of  mutual  and  common  interest  to  all 
the  locals  of  the  Council,  did  not  have  as  an  object  the 
acquisition  of  recognitional  rights  within  the  meaning  of 
Section  8(b)(7).  The  Board  has  repudiated  decisively 
the  theory  in  Lewis  Food  Company,  115  NLRB  890,  that, 
"any  strike  or  picketing  in  support  of  a  demand  which 
could  be  made  through  the  process  of  collective  bargaining 
was  a  strike  or  picketing  for  recognition  or  bargaining." 
Blinne  Construction  Company,  supra,  at  1168,  fn.  29.  The 
Board  there  recognized  the  difference  between  abstrac- 
tions and  contractual  intent  when  it  stated  that : 

*  *  We  might  well  concede  that  in  the  long  view  all  union 
activity,  including  strikes  and  picketing,  has  the  ulti- 
mate economic  objective  of  organization  and  bargain- 
ing. But  we  deal  here  not  with  abstract  economic 
ideology.  Congress  itself  has  drawn  a  sharp  distinction 
between  recognition  and  organization  picketing  and 
other  forms  of  picketing,  thereby  recognizing,  as  we 
recognize,  that  a  real  distinction  does  exist." 

In  this  connection  it  may  be  well  to  note  Building  and 
Construction  Trades  Council  of  Santa  Barbara  County, 
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AFL-CIO,  146  NLRB  1086,  1087,  where  the  Board  stated 
that: 

"Thus,  by  attributing  a  bargaining  objective  to  the 
Respondent's  picketing  and  by  resorting  to  a  strictly 
literal  construction  of  the  statute,  it  is  arguable  that 
the  picketing  falls  within  Section  8(b)  (7)  's  prohibition 
against  picketing  to  force  an  employer  '  to  recognize  or 
bargain  with  a  labor  organization  as  the  representative 
of  his  employees.'  Nevertheless,  after  analyzing  the 
overall  congressional  purpose  behind  the  enactment  of 
this  section,  we  are  convinced  that  the  words  'recognize 
or  bargain'  were  not  intended  to  be  read  as  encompass- 
ing two  separate  and  unrelated  terms.  Rather,  we  be- 
lieve they  were  intended  to  proscribe  picketing  having 
as  its  target  forcing  or  requiring  an  employer's  initial 
acceptance  of  the  union  as  the  bargaining  representa- 
tive of  his  employees.  Wlien  viewed  in  this  posture,  it 
is  clear  that  Sullivan  had  recognized  and  extended 
bargaining  rights  to  the  Respondents  long  before  the 
disputed  picketing  commenced  here  and  that  such 
picketing  therefore  was  not  designed  to  attain  those 
statutory  objectives.'  '(Emphasis  in  original.) 

It  is  thus  clear  that,  when  a  realistic  evaluation  of  the 
interrelationship  between  the  Council  and  its  constituent 
local  unions  is  made,  the  labor  activity  here  involved  did 
not  present  a  case  where  one  union  is  seeking  to  gain  recog- 
nition where  another  has  been  lawfully  recognized.  (This, 
of  course,  is  a  fortiorari  if  the  Court  accepts  the  view  of 
the  Council  in  its  brief  that  Chambers  did  not  abandon  his 
agreement  with  the  Council  and,  therefore,  was  under  a 
duty  to  bargain  with  it.) 

It  is  also  clear,  on  any  interpretation  of  the  facts  in  this 
case,  that  the  Council  did  not  have  as  an  object  the  organiza- 
tion of  the  employees  who  were  already  members  of  its  con- 
stituent locals. 

It  may  be  that  the  effort  of  the  Council  to  secure  a  clause 
valid  under  Section  8(e)  was  in  part  a  violation  of  Section 
8(b)(3),  insofar  as  it  affected  those  locals  which  had  bar- 
gained for  such  a  clause  in  their  separate  negotiations  with 
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the  Eugene  Contractors  Association  and  had  abandoned  the 
effort  in  return  for  concessions  on  other  points.  This  ques- 
tion, however  it  should  be  resolved,  is  not  presented  by  this 
case,  since  no  charge  of  violation  of  Section  8(b)(3)  was 
made.  In  any  event,  proof  of  violation  of  Section  8(b)(3) 
(which  was  not  charged)  obviously  does  not  constitute 
proof  of  violation  of  Section  8(b)  (7),  which  is  the  sole  issue 
in  this  case. 

It  is  ironic  that  the  Board,  with  more  than  thirty  years' 
experience  and  expertise  in  the  labor  relations  field,  appears 
to  be  less  cognizant  of  existing  realities  in  this  industry 
than  the  other  branches  of  the  Government  with  their  very 
diverse  responsibilities.  We  have  referred  above  to  the 
special  recognition  accorded  the  problems  of  the  construc- 
tion industry  by  the  Congress  in  1959.  Unions  and  em- 
ployers in  this  industry  have  had  to  look  also  to  the  judicial 
branch  for  relief  from  Board  doctrines  which  are  incon- 
sistent with  the  intent  of  Congress.  Shortly  after  passage 
of  the  1959  amendments,  the  Board  issued  its  Colson  and 
Stevens  decision,®  in  which  it  found  that  picketing  to  obtain 
a  subcontracting  agreement  lawful  under  Section  8(e),  vio- 
lated Section  8(b)(4)(A)  of  the  Act.  In  that  and  several 
following  cases,  the  unions  involved  sought  review  of  the 
Board  orders,  believing  the  Board's  Colson  and  Stevens 
doctrine  to  be  at  odds  with  the  plain  language  of  the  Act 
and  the  legislative  intention  of  its  drafters.  Not  until  the 
United  States  Court  of  Appeals  in  three  different  Circuits 
had  rejected  that  doctrine,  did  the  Board  abandon  it.^'^  Now, 


®  Construction,  Production  &  Maintenance  Laborers  Union 
Local  383,  AFL-CIO,  137  NLRB  1650. 

^^  Const ructioyi.  Production  &  Maintenance  Laborers  Union, 
Local  383,  et  al.  v.  N.L.R.B.,  323  F.2d  422  (9th  Cir.  1963)  ;  Essex 
County  and  Vicinity  District  Council  of  Carpenters  and  Mill- 
wrights, United  Brotherhood  of  Carpenters,  etc.  v.  N.L.R.B.  332 
F.2d  636  (3d  Cir.  1964)  ;  Orange  Belt  District  Council  of  Painters 
No.  48,  AFL-CIO,  et  al.  v.  N.L.R.B.,  328  F.2d  534  (D.C.  Cir.  1964)  ; 
Building  and  Construction  Trades  Council  of  San  Bernardino  and 
Riverside  Counties,  et  al.  v.  N.L.R.B.,  328  F.2d  540  (D.C.  Cir. 
1964). 
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once  again,  the  Board  has  formulated  a  doctrine  which  is 
inconsistent  with  the  language  of  the  Act  and  its  legislative 
history,  as  well  as  the  realities  of  the  industry  involved. 

III.    CONCLUSION 

The  Council's  picketing  is  not  organizational  picketing 
within  the  meaning  of  Section  8(b)(7)  because  it  did  not 
attempt  to  organize  any  employees  to  join  the  Council  as 
a  labor  organization.  Nor  is  any  contention  made  to  that 
effect.  The  Council's  picketing  is  not  recognitional  picketing 
within  the  meaning  of  that  Section  because  it  was  not  seek- 
ing recognition  by  Chambers  as  the  exclusive  bargain- 
ing representative  of  its  employees;  the  only  form  of 
recognitional  picketing  proscribed  by  Section  8(b)(7). 
Rather,  the  picketing  below  had  as  its  only  object  the  obtain- 
ing of  subcontractor  agreements ;  an  object  specifically  per- 
mitted by  Sections  8(e)  and  8(b)(4)(A)  of  the  Act.  Such 
object  is  not  unlawful  under  Section  8(b)(7)  or  any  other 
section  of  the  Act.  The  Board's  decision  to  the  contrary 
constitutes  an  erroneous  interpretation  of  the  plain  lan- 
guage of  the  Act  and  its  legislative  history,  is  incompatible 
with  the  realities  of  bargaining  in  the  construction  industry 
and  should,  therefore,  be  reversed. 

For  all  of  the  foregoing  reasons,  and  those  presented  in 
the  Council's  brief,  the  Department  respectfully  submits 
that  this  Court  should  deny  enforcement  of  the  Board's 
Order  and  order  the  complaint  dismissed  in  its  entirety. 

Respectfully  submitted, 
Louis  Sheeman 
Laurence  J.  Cohen 
1200  15th  Street,  X.  W. 
Washington,  D.  C.  20005 
Counsel  for  Building  and 
Construction  Trades  Department, 
Of  Counsel:  AFL-CIO,  Amicus  Curiae 

Sherman  and  Dunn 
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I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 

Laurence  J.  Cohen 
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JURISDICTION 

The  Government  concurs  with  the  JURISDIC- 
TIONAL STATEMENT  set  forth  in  APPELLANT'S 
OPENING  BRIEF. 

COUNTER  STATEMENT  OF  THE  CASE 
A.  THE  EVIDENCE. 

On  the  date  of  the  admitted  attack,  Susan  David 
was  19  years  old  and  married  to  a  Coast  Guardsman. 
She  did  not  know  defendant  James  Carlton  (Tr.  21, 
23).   Defendant   stealthily   entered   the    switchboard 


room,  came  silently  behind  Mrs.  David  and  said: 
"DON'T  SAY  ANYTHING"  (Tr.  24).  Then  the  de- 
fendant hammerlocked  Mrs.  David  around  the  throat 
and  began  choking  her.  Mrs.  David  fought  to  get  away; 
she  struggled  to  rip  defendant's  arm  from  against 
her  throat;  she  reached  up  to  tear  at  defendant's 
ear;  she  grappled  to  fight  him  off  (Tr.  24,  25).  De- 
fendant dragged  Mrs.  David  to  an  adjoining  passage- 
way; he  choked  her  until  she  couldn't  breathe;  her 
tongue  began  to  swell;  her  body  went  limp;  she  was 
fearful  of  being  raped  and  killed.  Defendant  threw 
Mrs.  David  to  the  floor  and  forced  her  panties  down 
below  her  knees  (Tr.  25,  27). 

After  the  switchboard  rang,  defendant  loomed  be- 
hind Mrs.  David  and  barred  the  only  escape  route 
(Tr.  27).  No  one  else  was  in  or  near  the  building 
where  the  attack  occurred  (Tr.  30).  Mrs.  David  sub- 
mitted to  penetration  by  the  defendant  in  fear  of  her 
life  (Tr.  32). 

B.  THE  CHARGE. 

The  issues  raised  by  appellant  relate  to  the  trial 
judge's  charge  to  the  jury.  In  addition  to  other  in- 
structions on  the  law,  the  jury  was  told  not  to  single 
out  one  instruction  alone  as  stating  the  law,  but  to 
consider  the  instructions  as  a  whole  (Tr.  68). 

The  instruction  on  general  intent  was  given  (Tr. 
69);  and  the  jury  was  advised  of  the  power  of  the 


judge  to  con^ment  on  the  2vidence.  The  jury  was  cau- 
tioned to  disregard  any  opinion  on  the  facts  it  might 
believe  the  judge  held  because  the  jury  was  the  sole 
and  exclusive  judges  of  the  facts  (Tr.  73,  74). 

The  trial  judge  instructed  on  the  essential  elements 
of  rape,  defined  "carnal  knowledge"  and  commented 
that  the  fact  of  penetration  had  been  stipulated  to. 
The  distinction  between  "consent"  and  "submission" 
was  explained  and  instructions  were  given  on  "force" 
and  "fear". 

Then  the  trial  judge  gave  the  instruction  on  the 
lesser  included  offense  of  assault  with  intent  to  com- 
mit rape  (Tr.  76,  77).  The  judge  defined  the  elements 
of  the  lesser  included  offense  and  gave  the  instruction 
on  specific  intent  (Tr.  77). 

At  the  close  of  the  charge,  defendant  excepted  to 
the  judge's  failure  to  give  defendant's  requested  in- 
struction on  the  element  of  intent  to  put  the  pros- 
ecutrix in  fear  of  death  or  grave  bodily  harm  (Tr. 
79,  80;  R.  4). 

The  jury  retired  and  thereafter  returned  with  a 
question  on  penetration.  The  trial  judge  first  advised 
that  his  supplemental  instruction  should  be  considered 
together  with  all  the  other  instructions  he  had  given. 
The  judge  explained  that  "penetration"  was  an  es- 
tablished fact.    He  then   gave  supplemental  instruc- 


tions  on  the  elements  of  rape  and  on  consent,  submis- 
sion, fear,  bodily  harm  and  general  intent.  The  court 
instructed  further  on  the  lesser  included  offense  (Tr, 
82,83,84). 

Defendant  objected  to  the  supplemental  instruc- 
tions and  the  trial  judge  considered  and  corrected  those 
instructions  (Tr.  85,  86). 

Thereafter,  the  court  commented  on  the  evidence 
established  by  the  testimony.  Defendant  immediately 
objected  to  the  trial  judge's  comment,  and  again  ob- 
jected to  the  failure  of  the  judge  to  charge  that  the 
defendant  must  have  had  a  specific  intention  to  put 
the  prosecutrix  in  fear  of  death  (Tr.  86,  87). 

After  retiring,  the  jury  returned  to  the  courtroom 
again.  The  trial  judge  inquired  as  to  the  number  of 
jurors  who  believed  that  after  dinner  they  could  or 
could  not  arrive  at  a  verdict  (Tr.  88,  89). 

A  colloquy  occurred  between  the  court  and  the  jury 
and,  in  answer  to  questioning,  the  trial  judge  gave  ad- 
ditional instructions  on  the  elements  of  rape  and  on 
the  elements  of  the  lesser  charge  of  assault  with  intent 
to  rape.  Defendant  moved  for  a  mistrial  and  objected 
to  the  court's  supplemental  instructions. 

Except  as  further  clarified  herein,  the  Government 
agrees  with  the  balance  of  the  appellant's  STATE- 
MENT OF  THE  CASE. 


ANSWER  TO  SPECIFICATIONS  NOS.  1  AND  2 

THE  TRIAL  COURT  CORRECTLY  REFUSED  TO  GIVE  DE- 
FENDANT'S REQUESTED  INSTRUCTION  WITH  RESPECT 
TO  INTENT,  AND  ITS  SUPPLEMENTAL  INSTRUCTIONS 
WERE  NOT   ERRONEOUS   NOR  PREJUDICIAL. 

ARGUMENT 

Appellant's  scattergun  attack  on  the  charge  of  the 
trial  judge  commingles  objections  relating  to  the 
charge  of  rape  with  those  pertaining  to  the  lesser  in- 
cluded offense.  Appellant  was  found  not  guilty  on  the 
charge  of  rape,  therefore  all  objections  relating  to 
"rape"  are  mooted. 

A.  DEFENDANT'S    REQUESTED   INSTRUCTION 

1.   The  requested  instruction  obviously  relates 
to  specific  intent  and  was  clearly  erroneous : 

"If  you  find  that  the  defendant  lacked  the 
(specific)  intent  to  put  the  prosecutrix  in  fear 
of  death  or  grave  bodily  harm,  you  must  find 
the  defendant  not  guilty."  ( R.  4 ) 

Not  guilty  of  what? — Rape  or  assault  with  intent  to 
commit  rape?  The  requested  instruction  does  not  give 
a  clear  reference,  however,  APPELLANT'S  OPEN- 
ING BRIEF  hints  that  the  requested  instruction  refers 
only  to  the  crime  of  rape  (Ap.  Br.  pp.  6,  7). 

Rape  is  not  a  crime  which  requires  a  specific  intent. 


State  V.  Smith  (1940),  3  Wash.  2d  543,  101  P.2d 
298,  involved  a  rape  prosecution.  On  appeal  defend- 
ant contended  that  the  trial  court  had  erred  in  refus- 
ing to  give  a  requested  instruction  on  specific  intent. 
The  trial  court,  instead,  gave  the  following  instruction : 

"While  a  general  criminal  intent  is  involved 
in  the  crime  of  rape,  no  intent  is  requisite  other 
than  that  evidenced  by  the  doing  of  the  acts 
constituting  the  offense." 

At  page  302  of  its  opinion,  the  Supreme  Court  of 
Washington  found  no  error  in  the  action  of  the  trial 
court  and  said: 

"We  think  whatever  criminal  intent  is  nec- 
essary to  be  shown  in  the  crime  of  rape  is 
shown  by  the  doing  of  the  acts  constituting 
the  offense." 

In  McGuinn  v.  United  States,  (C.A.  D.C.,  1950) 
191  F.2d  477,  479,  the  defendant  appealed  his  con- 
viction of  rape  and  sodomy.  On  appeal  it  was  alleged 
that  the  trial  court  erred  in  failing  to  give  a  requested 
instruction  that  rape  requires  that  a  specific  intent  be 
found  to  exist.  The  Court  of  Appeals  denied  that  con- 
tention by  simply  stating: 

"Rape  is  not  a  crime  which  requires  a  spe- 
cific intent." 

The  idea  of  specific  intent  signifies  the  absence  of 
accident,  inadvertence  or  casualty.   It  is  the  contrary 


of  an  innocent  state  of  mind.  In  V/igmore's  Third  Edi- 
tion, Vol.  II,  Sec.  356,  at  Page  266,  it  is  stated: 

"Where  the  charge  is  rape,  the  doing  of  the 
act  being  disputed,  it  is  perhaps  still  theoreti- 
cally possible  that  the  intent  should  be  in 
issue;  but,  practically,  if  the  act  is  proved  there 
can  be  no  real  question  as  to  intent." 

2.  If  we  assume  defendant's  requested  instruc- 
tion was  intended  to  relate  to  the  lesser  included  of- 
fense, that  instruction  did  not  state  the  law.  The  es- 
sential elements  of  assault  with  intent  to  commit  rape 
are  ( 1 )  an  assault,  ( 2 )  an  intent  to  have  carnal  know- 
ledge of  the  female,  and  (3)  a  purpose  to  carry  into 
effect  this  intent  with  force  and  against  the  consent 
of  the  female.  Baber  v.  United  States,  (C.A.  D.C., 
1963)  324  F. 2d  390,  392.  The  lesser  included  offense 
does  not  require  a  showing  of  specific  intent,  on  the 
part  of  the  defendant,  to  put  the  woman  in  fear  of 
death  or  grave  bodily  harm. 

The  question  of  fear  on  the  part  of  the  woman  re- 
lates to  whether  or  not  there  was  consent  to  a  pene- 
tration, and  is  applicable  only  to  the  higher  offense  of 
rape;  and  rape  does  not  require  any  specific  intent. 
The  requested  instruction  was  not  only  an  erroneous 
statement  of  the  law  but  also  illogical.  The  woman's 
fear  is  contingent  upon  the  conduct  of  the  man.  If 
the  man's  conduct  is  not  such  as  to  place  the  woman 
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in  reasonable  apprehension  of  harm,  his  intent  to  put 
her  in  fear  is  totally  irrelevant. 

Neither  Baber  v.  United  States,  supra,  nor  People 
V.  Jenkins,  (1930)  342  111.  238,  174  N.E.  30,  stand 
for  the  proposition  suggested  by  defendant's  requested 
instruction.  Both  of  those  cases  involved  assaults  with 
intent  to  commit  rape.  In  both  cases  the  facts  showed 
disgraceful  conduct  and  an  indecent  assault,  but  the 
evidence  failed  to  show  intent  to  have  sexual  inter- 
course by  force  and  against  the  resistance  of  the 
woman.  The  issue  of  fear  did  not  arise  in  these  cases. 

The  trial  judge  was  under  no  obligation  to  give  a 
requested  instruction  which  was  clearly  erroneous. 
Lash  V.  United  States,  (C.A.  1,  1955)  221  F.2d  241. 

B.  GRAVE    BODILY  HARM-REAL  AND  UNFANCIFUL 
FEAR 

The  trial  judge  prefaced  his  supplemental  instruc- 
tions with  the  following  charge  (Tr.  82)  : 

"Whatever  I  say  should  be  considered  to- 
gether with  all  the  other  instructions  that  I 
have  given  you." 

Defendant  objected  to  the  judge's  alleged  failure 
to  use  the  phrases  "grave  bodily  harm"  and  "fear  must 
be  real  and  not  fanciful".  Words  of  identical  import 
were  included  in  the  trial  court's  instructions: 


and, 


"*:!<*  By  constructive  force  I  mean  where  a 
woman  yields  through  fear  caused  by  threats 
of  grave  bodily  harm,  rather  than  because  of 
actual  physical  force. 


"The  fear,  to  be  sufficient  for  this  purpose, 
must  be  based  upon  something  of  substance; 
and  furthermore,  the  fear  must  be  of  death  or 
severe  bodily  harm. 

"She  must  have  a  reasonable  apprehension 
of  something  real;  her  fear  must  be  not  fanci- 
ful but  substantial."  (Tr.  75,  76) 


"My  attention  has  been  called  to  the  fact 
that  when  I  gave  you  those  instructions,  I  fail- 
ed to  tell  you  that  she  must  have  had  a  reason- 
able apprehension  of  some  grave  bodily  danger 
or  death,  and  that  the  fear  must  have  not  been 
fanciful  but  substantial."  (Tr.  85) 

Whether  a  jury  is  properly  instructed  cannot  be 
determined  from  a  consideration  of  a  single  paragraph, 
sentence  or  phrase,  but  the  instructions  must  be  con- 
sidered as  a  whole.  Beck  v.  United  States,  (C.A.  9, 
1962)  298  F.2d  622,  634. 

C.  GENERAL  INTENT 

Appellant  objected  to  the  alleged  failure  of  the  trial 
judge  to  instruct  on  the  general  requisite  of  criminal 
intent  (Tr.  85).  The  judge  had  previously  done  so: 
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"To  constitute  a  crime  there  must  be  the 
joint  operation  of  two  essential  elements,  an 
act  forbidden  by  law  and  an  intent  to  do  the 
act. 

"Before  a  Defendant  may  be  found  guilty 
of  a  crime  the  prosecution  must  establish  be- 
yond doubt  that  under  the  statute  defined  in 
these  instructions,  the  accused  was  forbidden 
to  do  the  act  charged  in  the  indictment,  and 
that  he  intentionally  committed  the  act. 

"In  this  connection,  you  may  infer  that 
every  person  intends  the  natural  consequences 
of  his  voluntary  acts."  (TR.  69) 

The  judge  went  further  than  requested  after  con- 
sidering defendant's  objection: 

"In  connection  with  this  matter  of  intent, 
an  act  must  be  done  with  specific  intent  to  do 
something  which  the  law  forbids.  That  is  to 
say,  with  bad  purpose  either  to  disobey  or  dis- 
regard the  law."  (TR.  85,  86) 

D.  SPECIFIC  INTENT 

For  the  very  first  time  appellant  claims,  on  appeal, 
that: 

"The  instruction  with  respect  to  assault  with 
intent  to  commit  rape  (Tr.  84)  omitted  en- 
tirely any  reference  to  intent,  which  is  a  spe- 
cific requirement  of  that  crime.  18  U.S.C. 
113(a)."  (Ap.  Br.,  p.  11) 

The  trial  judge  properly  charged  the  jury  as  to  spe- 
cific intent  with  reference  to  the  lesser  included  crime : 
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"Any  willful  attempt  or  threat  to  inflict 
injury  upon  the  person  of  another,  when  cou- 
pled with  an  apparent  present  ability  to  so  do, 
and  an  intentional  display  of  force  such  as 
v/ould  give  the  victim  reason  to  fear  or  expect 
immediate  bodily  harm,  constitutes  an  assault. 
An  assault  may  be  committed  without  actually 
touching  or  striking  or  doing  bodily  harm,  to 
the  person  of  another. 

"The  word  to  'attempt'  an  offense  means 
willfully  to  do  some  act,  in  an  effort  to  bring 
about  or  accomplish  something  the  law  forbids 
to  be  done. 

"An  act  is  done  willfully  if  done  voluntarily 
and  intentionally,  and  with  the  specific  intent 
to  do  something  the  law  forbids;  that  is  to  say, 
with  bad  purpose  either  to  disobey  or  to  dis- 
regard the  law."  (Tr.  77) 

Also,  see  the  above  quoted  corrective  instruction  (Tr. 
85,  86),  and  the  judge's  last  instruction  to  the  jury 
(Tr.  90): 

"//  on  the  other  hand,  the  Defendant  put 
his  arms  around  her  throat,  and  told  her  not 
to  say  anything  with  the  intent  thereof  to  com- 
mitting rape,  then  he  let  her  go  and  subse-. 
quently  she  acquiesced  when  there  was  no  rea- 
sonable grounds  on  her  part  to  believe  that  she 
was  in  danger  of  being  killed  or  of  grave  bodily 
harm,  even  though  she  may  have  believed  that, 
then  he  would  not  be  guilty  of  rape,  but  he 
would  be  guilty  of  the  lesser  charge  of  assault 
with  intent  to  rape."  (Emphasis  supplied.) 

The  failure  to  interpose  timely  and  specific  objec- 
tions to  possible  error  or  omission  in  the  instructions 
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results  in  waiver  of  the  objection  on  appeal.  Rule  30, 
F.R.C.P. 

E.  OTHER   LESSER  INCLUDED  OFFENSES 

Also  for  the  first  time  on  appeal,  appellant  alleges 
that  he  was  entitled  to  have  the  jury  instructed  on 
some  degree  of  assault  lesser  than  assault  with  intent 
to  commit  rape. 

In  Younger  V.  United  States,  (C.A.D.C,  1959)  263 
F.2d  735,  the  appellant  complained  that  the  trial  court 
failed  to  give  an  instruction  to  the  effect  that  the  jury 
could  find  him  guilty  of  the  lesser  included  offense  of 
simple  assault.  At  page  737  of  the  opinion  the  court 
stated : 

"***  The  short  answer  to  this  is  that  re- 
quest for  such  an  instruction  was  not  made. 
***  appellant  cannot  be  heard  to  complain 
that  such  an  instruction  was  not  given." 

Also,  see  State  v.  Jones,  (1958)  249  N.C.  134,  105 
S.E.2d  513,516. 

ANSWER  TO  SPECIFICATION  NO.  3 

THE  COMMENT  OF  THE  TRIAL  JUDGE 
WAS  NOT  PREJUDICIAL. 

ARGUMENT 

The  jury  was  properly  instructed  on  the  trial  judge's 
power  to  comment  on  the  evidence  and  the  credibility 
of  witnesses  (Tr.  73).   The  jury  was  directed  to  dis- 
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regard  any  attitude  or  opinion  that  they  might  think 
the  trial  judge  held  (Tr.  73). 

The  statements  objected  to  were  prefaced  by  judi- 
cial acknowledgment  that  such  statements  were  "a 
matter  of  comment"  (Tr.  86).  The  evidence  com- 
mented upon  was  not  in  dispute;  the  trial  judge  did 
not  add  to  the  evidence;  he  was  not  argumentative  in 
his  comments;  he  did  not  urge  his  own  view  of  the 
guilt  or  innocence  of  the  accused;  nor  did  he  assume 
the  role  of  an  advocate. 

The  trial  judge  made  the  comment  in  question  as 
a  supplemental  instruction  to  the  jury's  inquiry  as  to 
whether  or  not  there  had  been  penetration  at  the  time 
the  switchboard  rang.  The  trial  judge  instructed  on 
this  point  favorably  to  appellant  and  obtained  a  con- 
cession from  the  Government  (Tr.  84). 

Appellant's  objections,  in  addition  to  intent,  related 
to  the  degree  of  fear  that  prosecutrix  must  have  suffer- 
ed in  order  to  show  submission  rather  than  consent 
(Tr.  85).  It  is  evident  that  the  trial  judge's  comment 
on  the  fact  of  prosecutrix's  bowell  movement  during 
penetration  was  pertinently  related  to  the  question  of 
fear,  penetration  and  consent  (Tr.  41,  42). 

Appellant  quotes  Billed  v.  United  States,  (C.A.D.C., 
1950)  184  F.2d  394,  for  the  general  rule  governing 
federal  trial  court  judges  in  commenting  upon  the  evi- 
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dence.  The  gravemen  of  the  trial  court's  conduct  in 
Billed  was  that  the  judge  erroneously  gave  the  "will- 
ful and  flagrant"  Horning  charge  (254  U.S.  135)  in 
a  case  where  the  facts  were  disputed.  Language  of  the 
court  in  the  Billed  case,  which  appellant  omits,  sup- 
ports the  trial  judge's  comment  in  the  instant  appeal 
(Ap.  Br.  pp.  13,  14).  At  pages  402-403  of  its  opinion, 
the  District  of  Columbia  Court  of  Appeals  also  stated : 

"A  federal  trial  judge  in  a  criminal  case  *** 
may  guide  and  assist  the  jury  in  its  considera- 
tion of  the  evidence.  The  purpose  of  his  com- 
ment is  to  aid  through  his  experience,  the  in- 
experienced laymen  in  the  box  in  finding  the 
truth  in  the  confusing  conflicts  of  contradic- 
tory evidence.  In  exceptional  cases  he  may 
even  express  his  opinion  upon  the  evidence, 
or  phases  of  it.  ***" 

As  in  Billed,  supra,  Blunt  v.  United  States  (C.A. 
D.C.  1957),  244  F.2d  355,  turned  on  facts  totally 
alien  to  the  facts  in  the  instant  case.  In  a  prosecution 
for  robbery,  the  trial  judge  added  to  the  evidence  and 
based  his  instructions  upon  his  own  addition;  he  made 
improper  comments  regarding  the  release  of  a  danger- 
ous man  to  prey  upon  society;  and  through  an  errone- 
ous instruction,  he  took  from  the  jury  an  issue  which 
should  have  been  considered. 

Appellant  also  quotes  from  Querda  v.  United  States 
(  1933  ),  298  U.S.  466.  The  trial  judge  in  Querda  add- 
ed to  the  evidence  a  concrete  assertion  of  fact  based 
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entirely  upon  his  own  experience,  and  then  he  based 
his  instruction  upon  his  own  addition.  Again  the  ap- 
pellant omits  a  pertinent  paragraph  of  the  court's  pro- 
nouncement : 

"In  charging  the  jury,  the  trial  judge  is  not 
limited  to  instructions  of  an  abstract  sort.  It 
is  within  his  province,  whenever  he  thinks  it 
necessary,  to  assist  the  jury  in  arriving  at  a 
just  conclusion  by  explaining  and  comment- 
ing upon  the  evidence,  by  drawing  their  at- 
tention to  the  parts  of  it  he  thinks  important; 
and  he  may  express  his  opinion  upon  the  facts, 
provided  he  makes  it  clear  to  the  jury  that  all 
matters  of  fact  are  submitted  to  their  deter- 
mination." 

In  the  instant  case  the  trial  judge's  instructions  were 
clear,  definite  and  understandable,  and  his  comments 
coincided  with  the  facts  developed  by  the  testimony. 

ANSWER  TO  SPECIFICATION  NO.  4 

THE  TRIAL  JUDGE  DID  NOT  INQUIRE  OF  THE  JURY  AS 
TO  THE  NATURE  OR  EXTENT  OF  ITS  NUMERICAL  DIVI- 
SION OR  THE  PROPORTION  OF  DIVISION  OF  OPINION. 

ARGUMENT 

The  trial  judge  asked  how  many  jurors  believed 
that  with  additional  time  a  verdict  could  or  could 
not  be  reached  (Tr.  89).  The  numerical  standing  of 
the  jury  could  not  have  been  disclosed  by  any  response 
to  this  inquiry.  Of  the  jurors  who  believed  additional 
time  would  produce  a  verdict,  any  one  or  more  of  them 
could  have  been  standing  either  for  or  against  convic- 
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tion.  The  same  logic  applies  to  the  two  jurors  who  at 
that  moment  believed  that  no  amount  of  time  would 
produce  a  verdict.  The  critical  existence  of  a  minority 
was  not  revealed  and  the  possibility  of  coercion  was 
non-existent. 

The  trial  judge's  inquiry  was  not  accompanied  by 
an  admonishment  on  the  duty  of  the  jury  to  reach 
agreement.  The  information  elicited  was  useful  to  the 
judge  in  deciding  whether  arrangements  should  be 
made  for  dinner  for  the  jurors  (Tr.  88). 

For  the  reasons  given  above,  Cook  v.  United  States 
(C.A.  5,  1958),  254  F.2d  871,  has  no  application  in 
the  instant  appeal.  In  addition,  the  trial  judge  in  Cook 
actually  inquired  as  to  the  numerical  standing  of  the 
jury  and  threatened  to  hold  the  jury  together  through 
Thursday,  Friday,  Saturday  and  Sunday,  thus  exert- 
ing an  improper  influence  or  coercion  upon  the  minor- 
ity determined  by  his  inquiry. 

Brasfield  v.  United  States  (1926),  272  U.S.  448, 
47  S.Ct.  135,  71  L.Ed.  345,  involved  a  trial  judge  who 
inquired  how  the  jury  was  numerically  divided.  The 
foreman  answered  that  the  jury  stood  nine  to  three. 
Brasfield  is  not  precedent  for  the  instant  appeal  be- 
cause here  there  is  no  evidence  of  a  threat  to  a  dis- 
senting minority,  nor  coercion,  nor  undue  influence. 
The  trial  judge's  inquiry  in  no  way  affected  substan- 
tial rights  of  the  defendant. 
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ANSWER  TO  SPECIFICATION  NO.  5 

THE  TRIAL  JUDGE'S  STATEMENT  REGARDING  SPECIFIC 
INTENT  TO  COMMIT  RAPE,  IN  THE  CONTEXT  GIVEN, 
WAS  NEITHER  ERRONEOUS  NOR   PREJUDICIAL. 

ARGUMENT 

The  colloquy  between  juror  Ragnone  and  the  trial 
judge  clearly  reveals  that  the  question  troubling  Rag- 
none  was  whether  defendant  had  to  have  a  specific 
intent  to  commit  rape  (Tr.  89,  90).  On  that  precise 
point,  the  trial  judge's  instruction  followed  precedent. 

In  Askew  v.  State  (1960),  118  So.2d  219,  a  pros- 
ecution for  rape,  appellant  claimed  because  of  intoxi- 
cation he  was  unable  to  form  the  requisite  specific  in- 
tent to  commit  rape.  At  page  22  of  its  opinion,  the 
court  stated: 

"We  do  not  agree  that  such  a  specific  intent 
is  the  essence  of  the  crime  of  rape. 

"Although  very  little  has  been  written  in 
this  state  on  the  subject  of  intent  in  rape  pros- 
ecutions, it  is  clear  that  while  a  general  intent^ 
is  requisite  other  than   is  evidenced   by  the 
doing  of  the  acts  constituting  the  offense. 

"The  law  makes  the  act  of  rape  the  crime 
and  infers  a  criminal  intent  from  the  act  it- 
self." (Also,  see  State  v.  Hairston  (  1943),  222 
N.C.  455,  23  S.E.2d  885;  McQuinn  v.  U.S., 
supra. ) 

The  answer  given  juror  Ragnone  applied  only  to  the 
charge  of  rape   (Tr.  90).    The  trial  judge  thereafter 
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distinguished  the  two  different  subjects  and  gave  an 
explanatory  charge  on  assault  with  intent  to  commit 
rape  (Tr.  90): 

"//  on  the  other  hand,  the  Defendant  put 
his  arms  around  her  throat,  and  told  her  not 
to  say  anything  with  the  intent  thereof  to  com- 
mitting rape,  then  he  let  her  go  and  subse- 
quently she  acquiesced  when  there  was  no  rea- 
sonable grounds  on  her  part  to  believe  that  she 
was  in  danger  of  being  killed  or  of  grave  bodily 
harm,  even  though  she  may  have  believed  this, 
but  if  there  was  no  reasonable  grounds  to  be- 
lieve that,  then  he  would  not  be  guilty  of  rape, 
but  he  would  be  guilty  of  the  lesser  charge  of 
assault  with  intent  to  rape."  (Emphasis  sup- 
plied. ) 

These  statements,  omitted  from  Appellant's  Opening 
Brief,  were  the  court's  last  words  and  served  to  assist 
the  jury  toward  an  intelligent  understanding  of  the 
legal  and  factual  issues  involved. 

The  court's  duty  under  these  circumstances  is  stated 
in  Bollenbach  v.  United  States  (1946),  326  U.S.  607 
612: 

"The  jury's  questions  ***  clearly  indicated 
that  the  jurors  were  confused  ***  Discharge 
of  the  jury's  responsibility  for  drawing  appro- 
priate conclusions  from  the  testimony  depend- 
ed on  discharge  of  the  judge's  responsibility  to 
give  the  jury  the  required  guidance  by  a  lucid 
statement  of  the  relevant  legal  criteria.  ***" 
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Juror  Ragnone  made  explicit  his  difficulties  and  the 
trial  judge  properly  cleared  them  away  with  concrete 
accuracy. 


CONCLUSION 

The  facts  in  this  case  are  not  in  dispute;  and  the 
evidence  of  defendant's  guilt  was  overwhelming.  Ex- 
amination of  the  record  clearly  reveals  that  no  error 
was  committed  by  the  trial  judge,  and  neither  was  de- 
fendant deprived  of  any  substantial  right  guaranteed 
by  the  Constitution.  Therefore,  it  is  respectfully  re- 
quested that  defendant's  conviction  be  sustained. 

Respectfully  submitted. 


SIDNEY  I.  LEZAK 
United  States  Attorney 
District  of  Oregon 

MALLORY  C.  WALKER 

Assistant  United  States  Attorney 
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I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Dated  this  13th  day  of  November,  1967. 

MALLORY  C.  WALKER 

Assistant  United  States  Attorney 
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JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  the  United  States  District  Court 
for  the  District  of  Oregon  was  based  on  18  U.S. C.  323 1. 
This  Court  has  jurisdiction  by  virtue  of  28  U.S.C. 
1291.  The  indictment  charges  offenses  against  the  laws 
of  the  United  States. 


STATUTES  INVOLVED 

18  U.S.C.  152.  Concealment  of  assets;  false  oaths  and 
claims;  bribery 

"Whoever  knowingly  and  fraudulently  con- 
ceals from  the  receiver,  custodian,  trustee,  mar- 
shal, or  other  officer  of  the  court  charged  with 
the  control  or  custody  of  property,  or  from 
creditors  in  any  bankruptcy  proceeding,  any 
property  belonging  to  the  estate  of  a  bankrupt; 
or  ...  . 

"Whoever,  either  individually  or  as  an  agent 
or  officer  of  any  person  or  corporation,  in  con- 
templation of  a  bankruptcy  proceeding  by  or 
against  him  or  any  other  person  or  corporation, 
or  with  intent  to  defeat  the  bankruptcy  law, 
knowingly  and  fraudulently  transfers  or  con- 
ceals any  of  his  property  or  the  property  of 
such  other  person  or  corporation;  or  ...  . 

"Shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  five  years,  or  both 


COUNTER-STATEMENT  OF  THE  CASE 

On  February  19,  1964,  an  Indictment  in  two  counts 
charging  violations  of  18  USC  §152  was  filed  against 
defendants  Fred  and  lone  Stegeman  in  the  United 
States  District  Court  for  the  District  of  Oregon.  Count 

I  of  the  Indictment  charged  defendants  with  knowing- 
ly and  fraudulently  transferring,  concealing  and  re- 
moving from  the  District  of  Oregon,  in  contemplation 
of  bankruptcy  proceedings  against  them,  various  items 
of  their  property.   Defendants  were  charged  in  Count 

II  of  the  Indictment  with  knowingly  and  fraudulently 
concealing  from  creditors  and  the  Trustee  of  their 
bankrupt  estates  certain  items  of  their  property  in 
violation  of  18  USC  §152. 

On  the  date  this  Indictment  was  returned,  February 
19,  1964,  defendants  were  residing  at  Nelson,  British 
Columbia,  Canada.  At  the  instance  of  the  United 
States,  they  were  extradited  from  the  Dominion  of 
Canada  and  returned  to  Portland,  Oregon,  on  Decem- 
ber 22,  1966.  Defendants  were  tried  before  a  jury  for 
four  days  (April  24-27,  1967).  Defendants  elected 
to  rest  their  respective  cases  following  presentation  of 
the  Government's  case.  They  were  each  found  guilty  on 
both  counts  of  the  Indictment.  On  May  24,  1967,  the 
District  Court  (Honorable  Robert  C.  Belloni)  sen- 
tenced each  defendant  on  Count  I  of  the  Indictment  to 
a  term  of  imprisonment  of  one  year  and  a  fine  of 
$5,000.00  and  suspended  imposition  of  sentence  upon 


Count  II  of  the  Indictment  and  placed  defendants  on 
probation  for  a  period  of  four  years,  such  probation 
to  follow  release  from  the  imprisonment  imposed  on 
Count  I  and  upon  the  special  condition  that  defendants 
cooperate  fully  with  their  Trustee  in  bankruptcy  in 
an  effort  to  locate  all  the  assets  of  their  bankrupt 
estates,  including  cash  (R.  154)  (See  Appendix,  page 
100). 

For  several  years  prior  to  1960,  defendant  Fred  H. 
Stegeman,  doing  business  as  Fred  H.  Stegeman  and 
Associates,  was  engaged  in  the  construction  business. 
During  1958  and  1960  he  entered  into  agreements 
with  the  Bureau  of  Public  Roads  to  construct  portions 
of  a  highway  near  Mt.  Hood,  Oregon,  and  Whittier 
Creek,  near  Mapleton,  Oregon.  Stegeman  underbid 
one  or  both  of  these  jobs  and  incurred  equipment  fail- 
ures. By  the  Spring  of  1960,  his  deteriorating  financial 
position  had  become  apparent.  Stegeman  had  lost  his 
business  once  before  (Tr.  284). 

During  the  Spring,  Summer  and  Fall  of  1960,  de- 
fendants undertook  various  actions  designed  to  retain 
for  themselves  the  contract  proceeds  due  from  the 
Bureau  of  Public  Roads  and  to  conceal  such  proceeds 
from  their  creditors.  Among  these  actioi^s  were  de- 
fendants' transfer  of  real  and  personal  property  (in- 
cluding their  Buick  car,  house  trailer,  Cessna  aircraft, 
equipment  and  shop )  to  their  long-time  employee  Wil- 


liam  Gaubert  and  his  wife;  assignment  by  Fred 
Stegeman  of  the  proceeds  of  his  two  road  contracts  to 
William  Gaubert;  defendants'  transfer  of  their  home 
and  its  furnishings  in  Lebanon,  Oregon,  and  other  pro- 
perty to  their  eldest  daughter,  Lynn  Langmack;  de- 
fendants' changing  joint  savings  accounts  with  their 
daughters  to  accounts  in  their  daughters'  name  alone 
(Tr.  197,  198);  defendants'  establishment  of  a  bank 
account  in  the  name  of  Corda  Gaubert  at  the  Lane 
County  Bank,  Florence,  Oregon,  and  the  use  of  such 
account  to  conduct  their  failing  business;  defendants' 
receipt  of  $36,500.00  in  United  States  currency  in 
late  November  and  early  December,  1960,  followed 
by  their  sudden  departure  for  Nelson,  British  Col- 
umbia, Canada,  without  their  three  minor  children. 

During  the  fall  of  1960,  defendants  consulted  John 
Boock,  an  attorney  at  Albany,  Oregon.  Prior  to  trial, 
defendants  waived  any  claim  of  privilege  by  virtue 
of  any  lawyer-client  relationship  to  any  statements, 
oral  or  written,  made  by  themselves  to  John  Boock 
(R.  9).  On  the  25th  or  27th  of  November,  1960,  de- 
fendants had  an  evening  meeting  at  the  home  of  at- 
torney John  Boock  (Tr.  278).  Their  desperate  fi- 
nancial difficulties  were  discussed.  Various  alterna- 
tives, including  voluntary  and  involuntary  bankruptcy, 
were  considered.  It  was  at  this  meeting  that  the  com- 
ment was  made,  "You  could  leave  the  country"  (Tr. 
283,  284).   Defendants  did  leave  the  country  during 


December,    1960,   and   thereafter   resided   at   Nelson, 
British  Columbia,  Canada. 

Defendants'  involuntary  bankruptcy  proceedings 
were  commenced  on  December  15,  1960.  Defendants 
learned  of  these  proceedings  during  January,  1961. 
They  were  adjudicated  bankrupts  on  January  18, 
1961,  and  a  Trustee  appointed  on  February  17,  1961. 
Defendants'  attorney  Morley  discussed  their  bank- 
ruptcy with  the  Trustee's  attorney  prior  to  his  de- 
parture and  meeting  with  defendants  in  Canada.  While 
in  Canada  in  late  March  of  1961,  attorney  Morley 
discussed  with  defendants  their  bankruptcy  and  other 
matters.  Attorney  Merle  Long  did  the  same  during 
April  or  May,  1961.  The  Trustee's  attorney,  Walter 
Pendergrass,  made  personal  demands  upon  defend- 
ants in  Canada  for  the  location  of  their  Cessna  aircraft 
and  the  sum  of  $36,500.00  in  United  States  currency 
about  April  30,  1962. 

Defendants  left  the  United  States  in  late  1960  with, 
among  other  things,  their  1959  Buick  automobile  and 
Glider  trailer-house.  Defendants'  Cessna  aircraft  was 
flown  from  Springfield,  Oregon,  to  Pasco,  Washington, 
and  Nelson,  British  Columbia,  Canada,  in  February 
and  March,  1961.  This  aircraft  was  not  discovered 
by  the  Trustee  in  Bankruptcy  until  December,  1962, 
at  Colville,  Washington. 


On  October  27,  1960,  defendants  purchased  two 
$15,000  cashier's  checks  in  favor  of  their  daughters, 
Pamela  and  Mama,  with  funds  received  from  the 
Bureau  of  Public  Roads.  The  $15,000  cashier's  check 
payable  to  Marna  Stegeman  was  later  reduced  to  an- 
other cashier's  check  in  favor  of  Marna  Stegeman  on 
November  10,  1960,  in  the  sum  of  $11,598.68/  Dur- 
ing January,  1961,  defendants  returned  these  checks 
from  Nelson,  British  Columbia,  Canada,  to  their  eldest 
daughter,  Lynn  Langmack,  at  Albany,  Oregon,  with 
directions  to  deliver  them  to  attorney  John  Boock. 
Attorney  Boock,  after  consultation  with  defendants, 
deposited  these  checks  in  the  Albany,  Oregon,  bank 
account  of  an  Oregon  corporation  entitled  FIMPS  In- 
vestment Company  (Fred,  lone.  Mama  and  Pamela 
Stegeman),  which  attorney  Boock  had  incorporated 
for  this  purpose. 

Defendants'  attorney  Boock  did  not  reveal  to  the 
Trustee  the  existence  of  the  sum  of  $26,598.68,  being 
the  proceeds  of  the  two  previously-mentioned  cashier's 
checks  until  after  April  1,  1961. 

Prior  to  defendants'  departure  to  Canada,  Fred 
Stegeman  left  money  with  his  eldest  daughter  to  pay 
some  of  his  debts.   Corda  Gaubert,  acting  for  defend- 


Defendants'  receipt  and  disposition  of  certain  funds  received 
from  the  Bureau  of  Public  Roads  is  set  forth  in  a  chart 
(Govt.  Ex.  4)  reproduced  in  the  Apppendix  of  this  Brief, 
pp.  67a. 
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ants,  transferred  the  balance  of  defendants'  funds  in 
the  Lane  County  Bank  at  Florence,  Oregon,  $4,435, 
to  Lynn  Langmack,  defendants'  eldest  daughter,  at 
Albany,  Oregon,  on  December  10,  1960.  Lynn  Lang- 
mack  deposited  this  amount  in  the  special  account  in 
her  name  at  the  Citizens  Bank  of  Albany,  Albany,  Ore- 
gon, on  December  17,  1960.  The  Trustee  did  not  dis- 
cover such  sum  until  disclosure  of  its  existence  by 
Albany,  Oregon,  attorney  Merle  Long,  during  the  lat- 
ter part  of  March,  1961. 

Defendants'  Oregon  attorney,  John  Boock,  received 
and  deposited  at  Albany,  Oregon,  on  December   12, 

1960,  a  payment  to  him  from  Corda  Gaubert  of  ap- 
proximately $1,000.  The  Trustee  did  not  discover  the 
existence  of  this  payment  until  attorney  Boock  reveal- 
ed it  to  the  Trustee  during  the  latter  part  of  March, 

1961,  or  in  his  letter  of  April  12,  1961  (See  Exs.  1-C 
and  1-N,  reproduced  at  pp.  69  of  the  Appendix  of 
this  Brief.). 

On  December  13,  1962,  Special  Agent  Price  of  the 
Federal  Bureau  of  Investigation  was  able  to  locate 
lone  Stegeman  at  her  mobile  trailer  home  at  Kline's 
Trailer  Court,  Nelson,  British  Columbia,  Canada. 
Agent  Price,  in  the  company  of  Corporal  Peever  of 
the  RCMP,  went  to  her  trailer  home.  They  were  ad- 
mitted, and  Agent  Price  then  interviewed  defendant 


lone  Stegeman  in  the  living  room  of  her  trailer  home. 
A  daughter  and  baby  were  present.  This  interview 
took  place  during  daylight  hours.  Corporal  Peever  re- 
mained silent  throughout. 

Agent  Price  was  in  Canada  investigating  the  nature 
and  whereabouts  of  defendants'  property  ( their  Cessna 
aircraft  and  $36,500.00  in  United  States  currency  had 
not  been  discovered  by  the  Trustee ) .  Agent  Price  was 
also  attempting  to  learn  the  circumstances  of  their  de- 
parture from  the  United  States  and  residence  in 
Canada.  Although  no  decision  to  undertake  prosecu- 
tion had  been  made,  Agent  Price  advised  Mrs.  Stege- 
man that  it  was  being  considered.  He  relayed  the  opin- 
ion of  the  United  States  Attorney  for  Oregon  that  in 
the  event  of  such  prosecution,  she  and  her  husband 
could  be  extradited  from  Canada.  Agent  Price  warned 
Mrs.  Stegeman  that  she  need  make  no  statement  to 
him,  that  any  such  statement  could  be  used  in  a  Court 
of  law,  and  she  could  consult  an  attorney.  He  further 
advised  Mrs.  Stegeman  that  any  statement  she  might 
make  must  be  completely  voluntary  on  her  part  and 
that  she  might  stop  the  interview  at  any  time.  She 
indicated  to  Agent  Price  that  she  had  previously  furn- 
ished all  the  information  she  knew  about  the  matter  to 
an  attorney  and  other  men  from  Oregon.  She  added, 
however,  that  Agent  Price  might  go  ahead  and  ask  his 
questions.  The  interview  was  later  terminated  follow- 
ing Mrs.  Stegeman's  request. 


I 


10 


On  February  20,  1963,  Agent  Price  was  able  to 
locate  Fred  H.  Stegeman  at  his  place  of  employment 
at  a  plant  of  Celgar,  Limited,  near  Castlegar,  B.C., 
Canada.  Agent  Price  went  to  this  plant,  in  the  company 
of  an  RCMP  officer.  This  officer  contacted  Stegeman 
while  at  work.  Stegeman  was  requested  to  come  to  the 
office  of  the  RCMP  at  Castlegar  for  an  interview  with 
Agent  Price.  Agent  Price  and  the  RCMP  officer  then 
departed.  At  the  conclusion  of  his  work  shift,  ap- 
proximately one  half  hour  later,  Stegeman  came  in 
his  own  Jeep  to  the  office  of  the  RCMP  at  Castlegar. 
Agent  Price  and  Mr.  Stegeman  were  alloted  a  room 
at  the  office. 

Agent  Price  warned  Fred  Stegeman  that  he  need 
not  make  any  statements,  that  any  informtion  he  did 
furnish  could  be  used  against  him  in  a  Court  of  law, 
and  that  he  had  the  right  to  consult  an  attorney.  Agent 
Price  explained  the  purpose  of  his  interview  was  to 
give  Stegeman  the  opportunity  to  make  a  full  and 
complete  disclosure  of  all  assets  and  liabilities  regard- 
ing his  bankruptcy  (At  this  time  the  Trustee  had  not 
located  the  sum  of  $36,500.00  in  United  States  cur- 
rency received  by  the  Stegemans  shortly  before  their 
departure  for  Canada  —  the  Trustee  never  located 
this  sum.).  Fred  Stegeman  was  further  told  that  this 
interview  must  be  completely  voluntary  on  his  part 
and  that  it  might  be  terminated  whenever  he  desired. 
Stegeman  was  at  liberty  to  leave  at  any  time  and  was 
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so  told.  The  interview  lasted  about  an  hour  and  a 
half  to  two  hours.  No  other  persons  participated  in 
this  interview,  although  other  RCMP  officers  were  oc- 
casionally about  the  room  on  other  business. 

At  the  time  of  these  interviews,  Fred  and  lone 
Stegeman  were  not  under  arrest,  subpoena,  extradi- 
tion proceedings  or  in  any  way  deprived  of  their  free- 
dom. Defendants  had  obtained  the  advice  of  attorneys 
John  Boock,  Laurence  Morley  and  Merle  Long  well 
prior  to  their  interviews  with  Agent  Price. 

At  the  time  of  trial,  defendants  asserted  an  attorney- 
client  privilege  as  to  any  communications  by  or  to 
them  on  the  part  of  Lebanon  attorney  Laurence  Mor- 
ley and  Albany  attorney  Merle  Long.  The  Court  sus- 
tained defendants'  claim  as  to  attorney  Long  (Tr. 
305).  The  Government  limited  the  evidence  which 
it  sought  from  attorney  Morley  to  a  copy  of  a  letter 
written  by  attorney  Morley  to  defendants  in  Canada 
(Ex.  2-0).  This  copy  had  been  sent  by  attorney  Mor- 
ley to  the  Trustee's  attorney,  Walter  Pendergrass.  Fol- 
lowing a  hearing  out  of  the  presence  of  the  jury,  the 
District  Court  overruled  defendants'  objections  on  the 
grounds  of  attorney-client  privilege  as  to  this  copy  of 
attorney  Morley's  letter.  In  doing  so,  the  Court  stated 
in  part  that 

"Mr.  Morley  in  representing  his  clients,  the 
defendants,  had  authority  to  act  on  their  be- 
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half.  He  felt  that  it  was  to  their  advantage 
that  Mr.  Pendergrass,  a  third  person,  receive 
a  copy  of  the  communication.  That  destroyed 
the  confidential  nature  of  the  communication. 
A  mere  payment  of  transportation  expenses  by 
the  Trustee  did  not  make  him  co-counsel  with 
Pendergrass.  Pendergrass'  clients'  interest  was 
adverse  to  that  of  the  defendants.  Secondly, 
there  is  strong  evidence  in  this  case  that  on 
that  date,  April  7,  1961,  the  defendants  were 
still  concealing  assets  in  violation  of  the  law. 
An  attorney's  advice  about  a  course  of  continu- 
ing violation  of  the  law  is  not  privileged.  This 
is  a  close  question.  Defendants  made  a  very 
good  argument,  and  they  have  a  record  on  it. 
Nothing  more  need  be  said." 
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SUMMARY  OF  ARGUMENT 

I 

The  District  Court  was  correct  in  admitting  defend- 
ants' statements  to  Special  Agent  Price.  Following 
hearing  as  required  by  Jackson  v.  Denno,  378  US  368 
(1963),  the  District  Court  found  "...  that  without 
any  doubt  there  was  deprivation  of  freedom  of  any 
action  for  either  defendant  in  this  case  at  the  time  of 
the  interrogation.  In  other  words,  there  was  no  custody 
situation,  and  a  Motion  to  exclude  the  admission  is 
denied  .  .  ."  There  is  substantial  evidence  to  support 
this  finding. 

Defendant  lone  Stegeman  talked  with  Special  Agent 
Price  of  the  Federal  Bureau  of  Investigation  at  her 
mobile  trailer  home  at  Kline's  Trailer  Court,  Nelson, 
British  Columbia,  Canada,  on  December  13,  1962. 
Following  work  on  February  20,  1963,  defendant  Fred 
Stegeman  came  to  the  office  of  the  Royal  Canadian 
Mounted  Police  at  Castlegar,  British  Columbia, 
Canada,  and  also  talked  with  Agent  Price.  Defendants 
object  to  the  use  of  their  statements  made  to  Agent 
Price  on  the  ground  that  they  did  not  receive  the  full 
four-fold  warning  required  by  Miranda  v.  Arizona,  384 
US  436,  479  (1966).  Agent  Price  did  warn  each  de- 
fendant in  the  standard  manner  then  given  by  Special 
Agents  of  the  FBI  to  both  suspects  and  persons  under 
arrest,  which  was  held  "...  consistent  with  the  pro- 
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cedure  .  .  ."  delineated  in  Miranda  v.  Arizona,  384  US 
436,  484  (1966).  The  District  Court  found  that  de- 
fendants at  the  time  of  making  their  respective  state- 
ments were  not  in  custody  or  otherwise  deprived  of 
their  freedom  of  action  in  any  significant  way.  See 
Miranda  v.  Arizona,  384  US  436,  444,  477  (1966) 
(Tr.  152-156).  Accordingly,  the  warnings  required 
by  Miranda  were  not  required. 

At  the  time  of  making  their  respective  statements, 
neither  defendant  was  under  indictment,  arrest,  sub- 
poena, or  subject  to  extradition  proceedings.  At  no  time 
did  either  defendant  ask  to  consult  with  counsel  or  to 
have  counsel  present.  At  no  time  were  any  tricks, 
cajolery,  threats  or  violence  employed  nor  do  defend- 
ants suggest  they  were. 

lone  Stegeman  talked  with  Agent  Price  in  the  fa- 
miliar surroundings  of  the  living  room  of  her  trailer 
house  during  daylight  hours.  Agent  Price  advised  her 
that  she  need  not  talk  with  him,  that  the  information 
which  she  might  furnish  could  be  used  against  her  in 
Court,  that  she  had  a  right  to  consult  an  attorney,  and 
that  any  statements  which  she  did  make  would  have 
to  be  voluntary  on  her  part.  She  was  advised  she  could 
stop  at  any  time  she  desired,  and  on  one  occasion  she 
responded  "Well  no,  go  ahead  and  ask  your  questions." 
This  interview  took  place  in  the  presence  of  Corporal 
Charles  Peever,  RCMP,  who  remained  silent  throug- 
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out.  A  young  girl,  whom  Agent  Price  took  to  be  Mrs. 
Stegeman's  daughter  was  also  present,  as  was  a  young 
baby.  After  a  time,  Mrs.  Stegeman  indicated  she  did 
not  care  to  furnish  further  information,  and  Agent 
Price  and  Corporal  Peever  departed.  Mrs.  Stegeman 
was  not  arrested  or  taken  into  custody,  nor  was  it 
anyone's  intention  to  do  so. 

Agent  Price's  purpose  in  going  to  Canada  was  to 
attempt  to  locate  Mr.  and  Mrs.  Stegeman,  to  give  her 
an  opportunity  to  make  a  full  and  complete  disclosure 
regarding  alleged  concealment  of  assets  and  to  advise 
her  there  was  a  possibility  of  a  violation  of  the  Nation- 
al Bankruptcy  Act.  No  decision  to  undertake  prosecu- 
tion against  Mrs.  Stegeman  had  yet  been  made.  Agent 
Price  was  attempting  to  determine  the  facts  respecting 
the  nature  and  location  of  defendants'  property,  por- 
tions of  which  the  Trustee  in  bankruptcy  had  not  yet 
located  (Defendants'  Cessna  aircraft  and  the  sum  of 
$36,500.00  in  United  States  currency).  Agent  Price 
was  engaged  in  an  investigation  to  determine  the  facts 
from  which  a  determination  might  be  made  as  to 
whether  a  violation  of  the  laws  of  the  United  States 
had  occurred. 

This  is  not  in-custody  interrogation  as  encompassed 
by  Miranda  v.  Arizona,  384  US  436  (1966).  The 
evidence  is  clear  and  uncontradicted  that  this  was  not 
an  incommunicado  interrogation  in  a  police-dominated 
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atmosphere.  Mrs.  Stegeman  was  not  in  custody,  nor 
was  she  deprived  of  her  freedom  of  action  in  any  sig- 
nificant way. 

On  February  20,  1963,  Agent  Price  located  Fred 
Stegeman  working  at  the  Celgar  plant  near  Castlegar, 
British  Columbia,  Canada.  Agent  Price  at  this  time 
continued  to  be  engaged  in  an  investigation  of  an  al- 
leged concealment  of  funds  in  regard  to  a  possible  vio- 
lation of  the  National  Bankruptcy  Act  (The  Trustee 
in  bankruptcy  had  not  yet  located  the  sum  of 
$36,500.00  in  United  States  Currency).  Agent  Price, 
together  with  an  RCMP  officer  went  to  the  Celgar 
plant.  That  officer  located  Stegeman  who  agreed  to 
come  to  the  office  of  the  RCMP  at  Castlegar  to  talk 
with  Agent  Price  after  work.   He  did  so. 

Following  his  arrival,  Fred  Stegeman  and  Agent 
Price  were  given  a  room  in  which  to  talk  at  the  police 
office.  No  one  else  was  present  although  Canadian 
police  officers  occasionally  passed  through  the  room. 
Agent  Price  advised  Fred  Stegeman  that  he  did  not 
have  to  make  any  statements,  that  any  information  he 
did  furnish  could  be  used  against  him  in  a  Court  of 
law,  and  that  he  had  a  right  to  consult  an  attorney. 
This  warning  again  conformed  to  the  standard  warn- 
ing long  given  by  Special  Agents  of  the  FBI  and  ".  .  , 
is  consistent  with  the  procedure  .  .  ."  delineated  in 
Miranda  v.  Arizona,  384  US  436,  484  ( 1966).  Agent 
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Price  advised  Fred  Stegeman  of  the  purpose  of  the 
interview,  namely  to  give  him  an  opportunity  to  make 
a  full  and  complete  disclosure  of  all  assets  and  liabili- 
ties in  regard  to  his  involuntary  bankruptcy.  Fred 
Stegeman  responded  that  he  was  willing  to  talk  to 
Agent  Price  and  furnish  any  information.  Stegeman 
was  told  that  he  could  stop  the  interview  at  any  time. 
Fred  Stegeman  was  at  liberty  to  leave  at  any  time  and 
was  so  told.  He  was  further  told  that  anything  he 
said  had  to  be  strictly  voluntary  on  his  part.  At  no 
time  was  Fred  Stegeman  arrested  or  taken  into  custody 
by  the  Canadian  police  or  anyone  else,  nor  was  such 
action  contemplated.  No  decision  to  undertake  pro- 
secution of  Fred  Stegeman  had  then  been  made. 

It  is  clear  that  Agent  Price's  interview  of  Fred  Stege- 
man was  not  an  incommunicado  interrogation  in  a 
police-dominated  atmosphere.  A  room  at  the  office 
of  the  RCMP  at  Castlegar,  British  Columbia,  Canada, 
was  made  available  to  them  as  a  matter  of  courtesy 
and  was  used  as  a  more  convenient  place  to  discuss 
these  matters  than  Stegeman's  place  of  employment. 
Fred  Stegeman's  statements  were  volunteered  during 
the  course  of  an  investigation  to  determine  whether  or 
not  a  violation  of  the  National  Bankruptcy  Act  had 
occurred.  The  District  Court  was  correct  in  permitting 
Agent  Price  to  testify  regarding  Fred  Stegeman's  state- 
ments to  him  in  Canada  on  February  20,  1963. 
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SUMMARY  OF  ARGUMENT 
II 

The  District  Court  was  correct  in  rejecting  defend- 
ants' Requested  Instruction  No.  15.  Defendants  sug- 
gest they  took  no  direct  action  in  Oregon  after  learning 
of  their  bankruptcy  and  appointment  of  a  Trustee. 
There  is  substantial  evidence  to  the  contrary.  De- 
fendants further  suggest  that  even  after  learning  of 
their  bankruptcies,  the  appointment  of  a  Trustee,  and 
his  personal  demands  upon  them  in  Canada,  they  still 
had  no  duty  to  disclose  the  nature,  location,  and  value 
of  their  property.  Defendants  argue,  as  we  understand 
them,  that  the  inability  of  the  Bankruptcy  Court  to 
assert  personal  jurisdiction  over  them  in  Canada  makes 
it  impossible  as  a  matter  of  law  for  them  to  conceal 
their  property  from  a  Trustee  while  in  Canada.  This 
is  not  the  law. 

Once  defendants  learned  of  the  Trustee's  appoint- 
ment, they  had  a  duty,  imposed  by  Section  7a  of  the 
Bankruptcy  Act,  to  disclose  their  property  to  him.  This 
duty  follows  them  wherever  they  may  go  and  wherever 
their  property  may  be.  It  does  not  stop  at  the 
Canadian  border.  Defendants'  silence,  while  in  Canada, 
worked  a  concealment  upon  their  Trustee  in  Oregon. 
Were  it  otherwise,  we  should  expect  all  bankrupts  to 
depart  with  their  property  for  Canada. 
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SUMMARY  OF  ARGUMENT 

III 

The  District  Court  was  correct  in  admitting  Govern- 
ment Exhibit  2-0.  This  exhibit  is  a  copy  of  a  letter, 
the  original  of  which  was  sent  by  attorney  Laurence 
Morley  to  defendants  in  Nelson,  British  Columbia, 
Canada.  Attorney  Morley  sent  this  copy  to  attorney 
Walter  Pendergrass,  attorney  for  the  Trustee  of  the 
bankrupt  estates  of  the  defendants.  Defendants  ob- 
jected to  the  admJssion  of  this  exhibit  upon  the  ground 
that  it  was  a  confidential  communication  between  at- 
torney (Morley)  and  clients  (Fred  and  lone  Stege- 
man).  The  District  Court  received  testimony  and 
heard  argument  on  this  matter  out  of  the  presence  of 
the  jury.  On  the  morning  of  the  third  day  of  trial,  the 
District  Court  admitted  Exhibit  2-0  in  evidence  and 
stated  its  reasons: 


".  .  .  Mr.  Morley,  in  representing  his  clients, 
the  defendants,  had  authority  to  act  on  their 
behalf.  He  felt  that  it  was  to  their  advantage 
that  Mr.  Pendergrass,  a  third  person,  receive 
a  copy  of  the  communication.  That  destroyed 
the  confidential  nature  of  the  communication. 
The  mere  paym^ent  of  transportation  expenses 
by  the  Trustee  did  not  make  him  co-counsel 
with  Pendergrass.  Pendergrass'  clients'  interest 
was  adverse  to  that  of  the  defendants. 
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"Secondly,  there  is  strong  evidence  in  this 
case  that  on  that  date,  April  7,  1961,  the  de- 
fendants were  still  concealing  assets  in  viola- 
tion of  the  law.  An  attorney's  advice  about  a 
course  of  continuing  violation  of  the  law  is 
not  privileged.  This  is  a  close  question.  The 
defendants  made  a  very  good  argument,  and 
they  have  a  record  on  it.  Nothing  more  need 
be  said."  (Tr.  362,  363) 

Prior  to  admitting  Exhibit  2-0  in  evidence,  the 
District  Court  had  heard  a  major  portion  of  the  Gov- 
ernment's case  as  well  as  the  testimony  of  attorneys 
Morley  and  Long  and  Special  Agent  Price.  The  Court 
had  learned  of  defendants'  actions  constituting  a  plan 
for  their  continued  transfer  and  concealment  of  their 
property  from  their  creditors  and  the  Trustee  of  their 
bankrupt  estates.  Defendants'  concealment  of  portions 
of  their  property  was  in  progress  during  the  time  of  at- 
torney Morley's  Canadian  meeting  with  them  in  late 
March,  1961,  and  at  the  time  he  sent  his  letter  of 
April  7,  1961,  Defendants'  Cessna  aircraft  had  not 
then  been  discovered  by  the  Trustee  and  was  not  dis- 
covered until  December,  1962.  Defendants'  conceal- 
ment of  $36,500.00  in  United  States  currency  was  in 
progress,  not  only  at  the  time  of  attorney  Morley's 
visit  and  letter,  but  also  at  the  time  Exhibit  2-0  was 
admitted  in  evidence  by  the  District  Court.  Attorney 
Morley's  letter  of  April  7,  1961,  provided  defendants' 
advice  about  their  continuing  crime  and  fraud.  Such 
communications  are  not  privileged. 
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There  is  substantial  evidence  to  support  the  Dis- 
trict Court's  finding  of  waiver  by  defendants  of  any 
privilege  respecting  Exhibit  2-0.  Attorney  Morley  had 
represented  defendants  for  probably  ten  or  twelve 
years  prior  to  1960  -  1961.  At  the  time  he  visited  de- 
fendants in  Canada  and  wrote  his  letter  of  April  7, 
1961,  he  was  actively  engaged  in  the  defense  of  two 
civil  actions  and  the  prosecution  of  another  on  behalf 
of  Fred  Stegeman.  Acting  on  behalf  of  defendants  and 
in  their  best  interest,  attorney  Morley  sent  an  undis- 
closed copy  of  his  letter  of  April  7,  1961,  to  the 
Trustee's  attorney.  This  action  was  intentional  and 
not  inadvertent.  Exhibit  2-0  shows  upon  its  face  that 
it  was  an  attempt  by  attorney  Morley  on  behalf  of 
defendants  to  forestall  criminal  prosecution  and  reduce 
their  potential  liability  after  their  bankruptcy  proceed- 
ings were  over.  Such  advice  was  rendered  to  defend- 
ants by  attorney  Morley  with  respect  to  and  in  the 
course  of  his  management  of  litigation  and  their  in- 
voluntary bankruptcy  proceedings.  He  had  entered 
important  negotiations  on  their  behalf. 

These  unusual  and  special  circumstances  created 
an  implied  and  apparent  authority  in  attorney  Morley 
to  act  in  defendants'  best  interest  in  these  matters  and 
to  make  disclosure  to  the  Trustee  of  the  contents  of 
his  letter  of  April  7,  1961.  Attorney  Morley  did  act 
in  defendants'  best  interest.    The  District  Court  was 
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correct  in  finding  a  waiver  by  defendants  of  any  at- 
torney-client privileges  to  this  communication. 

Defendants'  waiver  in  advance  of  trial  of  any  at- 
torney-client privilege  as  to  attorney  John  Boock  con- 
situated  a  waiver  of  the  privilege  by  defendants  as  to 
their  other  attorneys,  that  is  Laurence  Morley  and 
Merle  Long.  Defendants  should  not  be  permitted  to 
select  from  among  several  attorneys  one  whose  advice 
they  find  favorable  without  waiving  the  privilege  as 
to  their  other  attorneys.  It  is  enough  that  defendants 
may  use  the  privilege  as  a  shield.  They  should  not 
be  permitted  to  use  it  as  a  sword.  The  District  Court 
was  correct  in  finding  that  attorney  Morley  had  au- 
thority to  act  on  the  defendants'  behalf  and  did  so  in 
sending  Exhibit  2-0  to  the  Trustee's  attorney. 

If  attorney  Morley's  disclosure  to  the  Trustee's  at- 
torney was  an  accident  of  his  own  making,  such  dis- 
closure is  not  protected.  The  risk  of  a  careless  attorney 
is  placed  upon  the  client,  as  in  cases  of  loss  or  theft 
of  documents  from  an  attorney's  possession.  A  similar 
rule  is  found  in  communications  between  husband  and 
wife  and  in  communications  overheard  by  third  per- 
sons without  the  client's  knowledge. 

Assuming,  arguendo,  that  attorney  Morley  was  co- 
counsel  for  the  Trustee  of  defendants'  bankrupt  estates, 
he  has  a  statutory  and  ethical  duty  to  disclose  to  the 
Trustee  his  communication  to  defendants  respecting 
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their  continuing  crime  and  fraud.  18  USC  §3057  re- 
quires a  Trustee  to  report  violations  of  the  Bankruptcy 
Laws  to  the  United  States  Attorney.  As  co-counsel 
for  the  Trustee,  attorney  Morley  could  not  sit  idly  by 
and  allow  defendants  to  continue  to  defraud  their 
creditors  and  the  Trustee  for  whom  he  was  counsel. 
If  attorney  Morley  was  the  Trustee's  co-counsel,  then 
any  privilege  as  to  Exhibit  2-0  is  that  of  the  Trustee 
who  has  made  no  claim  of  privilege  in  this  action. 

Attorney  Morley's  communication  to  defendants  of 
April  7,  1961,  was  not  intended  by  him  to  be  confiden- 
tial. Attorney  Morley  intended  to  send  the  Trustee's 
attorney  this  copy  of  his  letter  of  April  7,  1961.  A 
communication  made  for  distribution  to  persons  other 
than  the  client  is  stripped  of  any  attorney-client  privi- 
lege. 

The  contents  of  Exhibit  2-0  were  obtained  by  at- 
torney Morley  from  third  persons  and  sources  other 
than  defendants.  Such  communications  are  not  privi- 
leged. 

The  District  Court  was  correct  in  admitting  Exhibit 
2-0  in  evidence. 


I 
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ARGUMENT 
I 

THE  DISTRICT  COURT  WAS  CORRECT  IN  ADMITTING 
DEFENDANTS'  STATEMENTS  TO  SPECIAL  AGENT 
PRICE 

Defendants  assign  error  in  the  District  Court's  rul- 
ing permitting  their  statements  to  Special  Agent  Wil- 
liam D.  Price  of  the  Federal  Bureau  of  Investigation 
to  be  received  in  evidence  (App.  Br.,  Pg.  10)  (Tr.  155, 
410-434)/ 


Rule  38  of  the  United  States  District  Court  for  the  District  of 
Oregon  provides: 

"Unless  otherwise  ordered,  the  United  States  Attorney,  at 
least  ten  days  prior  to  trial,  shall  give  written  notice  to  the 
defendant  through  his  attorney  of  any  and  all  written  or 
oral  confessions  or  admissions  of  the  defendant  which  the 
Government  intends  to  use  during  the  course  of  the  trial. 

"Not  less  than  five  days  prior  to  the  trial  date,  defen- 
dant's attorney  shall,  unless  othenvise  ordered,  notify  the 
Clerk  of  the  Court  and  the  United  States  Attorney  of  the 
objections,  if  any,  which  defendant  may  have  to  such  con- 
fessions or  admissions.  On  receipt  of  the  objections,  the 
Clerk  shall  fix  a  time  and  place  for  hearing  such  objec- 
tions and  detennining  the  admissibilitv  of  the  alleged  con- 
fessions  or  admissions." 

Defendants  were  supplied  copies  of  their  statements  as  made 
to  Agent  Price  more  than  ten  days  in  advance  of  trial.  These 
statements  are  printed  at  pages  76-87  of  the  Appendix  of 
this  Brief.  Defendants'  first  objection  to  the  use  of  such 
statements  was  made  on  the  first  day  of  trial.  Thereafter, 
during  the  first  day  of  trial,  the  District  Court  conducted  a 
hearing  as  required  by  Jackson  v.  Denno,  378  US  368  (1963)  . 
Following  such  hearing,  the  Court  found  (Tr.  156)  :  "THE 
COURT:  I  find  that  without  any  doubt  there  was  no  depriva- 
tion of  freedom  of  any  action  for  either  defendant  in  this 
case  at  the  time  of  the  interrogation.  In  other  words,  there 
was  no  custody  situation,  and  a  Motion  to  exclude  the  admis- 
sion is  denied.  .  ." 
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Defendant  lone  Stegeman  talked  with  Agent  Price 
at  her  mobile  trailer  home  at  Kline's  Trailer  Court, 
Nelson,  British  Columbia,  Canada,  on  December  13, 
1962/  Following  work  on  February  20,  1963,  defend- 
ant Fred  Stegeman  came  to  the  office  of  the  Royal 
Canadian  Mounted  Police  at  Castlegar,  British  Col- 
umbia, Canada,  and  also  talked  with  Agent  Price.  On 
the  first  day  of  trial,  the  District  Court  held  a  hearing 
out  of  the  presence  of  the  jury  as  required  by  Jackson 
V.  Denno,  378  US  368  ( 1963  ),  and  denied  defendants' 
Motions  to  exclude  their  statements  (Tr.  156).  There- 
after, Agent  Price  testified  before  the  jury  concerning 
defendants'  conversations  with  him  in  Canada  (Tr. 
410-434). 

Defendants  object  to  the  use  of  their  statements  to 
Agent  Price  on  the  ground  that  they  did  not  receive 
the  full,  four-fold  warning  required  by  Miranda  v. 
Arizona,  384  US  436,  479  (1966).  The  question  be- 
fore the  District  Court  quickly  resolved  itself  into  a 
determination  of  whether  or  not  defendants'  state- 
ments stemmed  from  a  custodial  interrogation  further 
defined  as  ".  .  .  .  questioning  initiated  by  law  enforce- 


*  Agent  Price  testified  before  the  jury  that  he  first  saw  defend- 
ant lone  Stegeman  at  her  residence  on  December  13,  1962 
(Tr.  410) .  Agent  Price's  report  indicates  the  date  of  this  first 
visit  was  December  13,  1962.  Agent  Price  testified  at  the  hear- 
ing out  of  the  presence  of  the  jury  that  his  first  visit  was  on 
November  13,  1962  (Tr.  136) .  Appellee  submits  the  differ- 
ence of  date  is  not  material. 
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ment  officers  after  a  person  has  been  taken  into  cus- 
tody or  otherwise  deprived  of  his  freedom  of  action 
in  any  significant  way."  Miranda  v.  Arizona,  384  US 
436,444,477  (1966)  (Tr.  152-156).  The  District 
Court  held  that  defendants  were  not  in  custody  and 
that  they  were  not  deprived  of  their  freedom  of  action 
in  any  significant  way  (Tr.  156).  Accordingly,  the 
warnings  required  by  Miranda  were  not  required. 
There  is  substantial  evidence  to  support  the  District 
Court's  finding. 

Defendants  were  not  under  indictment,  arrest,  sub- 
poena, or  subject  to  extradition  proceedings  when  they 
talked  with  Agent  Price.'  At  no  time  did  they  ask  to 
consult  with  counsel  or  to  have  counsel  present.'  At 
no  time  were  any  tricks,  cajolery,  threats  or  violence 
employed,  nor  do  defendants  suggest  that  they  were. 
Defendants  had  obtained  the  advice  of  attorneys  John 
Boock,  Laurence  Morley  and  Merle  Long  well  prior 
to  their  interviews  with  Agent  Price. 


Defendants  were  indicted  by  a  Federal  Grand  Jury  at  Port- 
land, Oregon,  on  Februar)-  19,  1964  (R.  1) .  Agent  Price's 
powers  as  a  police  officer  ceased  at  the  Canadian  border. 

No  attempt  was  made  in  the  instant  case  to  keep  counsel  from 
defendants.  The  requirements  of  Escohedo  v.  Illinois,  378  US 
478  (1964)  are  encompassed,  in  the  instant  case,  within  the 
requirements  of  Miranda  v.  Arizona,  384  US  436  (1965) .  See 
Miranda  v.  Arizona,  supra,  at  444,  footnote  4  and  at  465,  foot- 
note 35. 
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A.  STATEMENT  OF  lONE  STEGEMAN. 

lone  Stegeman  talked  with  Agent  Price  in  the  living 
room  of  her  trailerhouse  during  daylight  hours.  He 
advised  her  that  she  need  not  talk  with  him,  that  the 
information  Vvhich  she  might  furnish  could  be  used 
against  her  in  Court,  that  she  had  a  right  to  consult 
an  attorney,  and  that  any  statements  which  she  did 
make  would  have  to  be  voluntary  on  her  part  (Tr. 
136,  138,  410,  412;  Ex.  1  -  Interview  of  lone  Stege- 
man). lone  Stegeman  was  advised  that  she  could  stop 
at  any  time  she  desired  (Tr.  412).'  On  one  occasion 
Agent  Price  indicated  they  could  stop  their  discussion, 
and  she  responded  "Well,  no.  Go  ahead  and  ask  your 
questions."  (Tr.  413,  lines  18  and  19).  This  interview 
took  place  in  the  presence  of  Corporal  Charles  Peever, 
RCMP,  who  remained  silent  throughout.  A  young 
girl,  whom  Agent  Price  took  to  be  Mrs.  Stegeman's 
daughter,  was  also  present,  as  was  a  young  baby  (Tr. 
137).  No  threats  or  promises  or  any  suggestion  thereof 
were  made  by  Agent  Price  or  Corporal  Peever  (Tr. 
138).  After  a  time,  Mrs.  Stegeman  indicated  she  did 
not  care  to  furnish  any  further  information  (Tr.  418). 
Agent  Price  and  Corporal  Peever  immediately  depart- 
ed.   Mrs.  Stegeman  was  not  arrested  and  not  taken 


This  warning  constitutes  the  standard  warning  long  given  by 
special  agents  of  the  FBI  to  both  suspects  and  persons  under 
arrest  and  ".  .  .  is  consistent  with  the  procedure  .  .  ."  delin- 
eated in  Miranda  v.  Arizona,  384  US  436,  484  (1966) . 
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into  custody,  nor  was  it  anyone's  intention  to  do  so 
(Tr.  138,418). 

Agent  Price's  purpose  in  going  to  Canada  was  to 
attempt  to  locate  Mr.  and  Mrs.  Stegeman  (Tr.  136), 
to  give  her  an  opportunity  to  make  a  complete  and  full 
disclosure  of  any  and  all  information  she  wished  to 
furnish  in  regard  to  an  alleged  concealment  of  assets 
and  to  advise  her  that  there  was  a  possibility  of  a  viola- 
tion of  the  National  Bankruptcy  Act  (Tr.  137).'  No 
decision  to  undertake  prosecution  against  Mrs.  Stege- 
man had  yet  been  made.  Agent  Price  advised  Mrs. 
Stegeman,  however,  that  its  possibility  was  being  con- 
sidered (Tr.  137,  411,  412;  See  Ex.  I  -  Interview  of 
lone  Stegeman ) .  Agent  Price  was  attempting  to  deter- 
mine the  facts  respecting  the  nature  and  location  of 
defendants'  property  and  the  circumstances  surround- 
ing their  departure  from  the  United  States  and  re- 
sidence in  Canada.'  Mrs.  Stegeman  was  free  to  refuse 
or  to  give  whatever  answers  she  chose  or  to  end  the 
conversation  whenever  she  chose.  At  the  time  of  this 
interview  Agent  Price  was  engaged  in  an  investigation 
to  determine  facts  from  which  a  determination  might 


See  U.S.  V.  Konigsherg,  336  F.2d  844   (CA  3,  1964) . 

The  Trustee  in  bankruptcy  had  not  yet  located  defendants' 
Cessna  aircraft  and  the  sum  of  336,500.00  in  United  States  cur- 
rency which  defendants  had  received  shortly  before  their  de- 
parture for  Canada. 
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be  made  as  to  whether  a  violation  of  the  laws  of  the 
United  States  had  occurred. 

This  is  not  in-custody  interrogation  as  encompassed 
by  Miranda  v.  Arizona,  384  US  436  ( 1966).  Miranda, 
and  its  accompanying  decisions,  dealt  with  interroga- 
tions at  police  stations  by  police  officers  following  ar- 
rest of  a  defendant.  It  is  generally  believed,  although 
not  held,  that  the  requirements  of  Miranda  extend  be- 
yond the  police  station  to  situations  in  which  ". . .  ques- 
tioning [is]  initiated  by  law  enforcement  officers  after 
a  person  has  been  taken  into  custody  or  otherwise  de- 
prived of  his  freedom  of  action  in  any  significant  way." 
Miranda  v.  Arizona,  384  US  436,  444,  477  (1966). 
The  District  Court  found  that  lone  Stegeman  had  not 
been  taken  into  custody  and  had  not  been  deprived 
of  her  freedom  as  contemplated  by  Miranda. 

The  District  Court's  finding  is  supported  by  num- 
erous decisions.  Kohatsu  v.  United  States,  351  F.2d 
898,  900  (CA  9,  1965),  cert,  denied  384  US  1021 
[Defendant  interviewed  by  Internal  Revenue  Agents 
at  his  office];  U.S.  v.  Bottone,  365  F.2d  389,  395,  al- 
ternative holding  (CA  2,  1966),  cert,  denied  385  US 
974  [Defendant  consented  to  civil  interrogation  in 
connection  with  patent  infringement  suit];  U.S.  v. 
Fiore,  258  F.Supp  435,  440  (WD  Pa,  1966)  [De- 
fendant interviewed  by  Internal  Revenue  Service 
Agents  at  his  apartment];  U.S.  v.  Bachman,  267  F. 
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Supp  593,  595  (WD  Pa,  1966)  [Defendant  inter- 
viewed at  his  home  by  Internal  Revenue  Service 
Agents];  Nason  v.  Immigration  and  Naturalization 
Service,  370  F.2d  865,  868  (CA  2,  1967)  [Defendant 
questioned  by  Customs  officers  at  a  border  crossing]; 
State  V.  Meunier,  224A2d922  (Vt.,  1966)  [Defend- 
ant interviewed  by  a  uniformed  officer  at  his  apart- 
ment in  a  funeral  home];  State  v.  Cook,  82  Ore  Adv. 
Sh  167,  411  P.2d  78  (Ore,  1966)  [Defendant  ques- 
tioned at  place  of  employment  by  police  officers]; 
State  V.  Zucconi, A.2d  (NJ  Sup  Ct,  Novem- 
ber 6,  1967,  The  Criminal  Law  Reporter,  Volume  II, 
Number  10,  December  6,  1967,  pg.  2175)  [Defend- 
ant questioned  by  police  officers  in  his  hospital  room 
and  his  home]. 

People  V.  Allen,  272  NYS  2d  249,  256-257,  50 
Misc.  2d  897,  905  (Sup  Ct,  1966),  relied  upon  by 
defendants,  is  distinguished  from  the  instant  case  by 
the  fact  that  police  officers  with  the  power  to  arrest 
went  to  defendant's  apartment  with  the  intention  to 
arrest  the  defendant.  As  noted  by  the  Court  ".  .  .  no 
refusal  to  answer,  no  denial,  no  exculpatory  statement 
of  the  defendant  would  have  excused  a  failure  to  ar- 
rest" (People  V.  Allen,  supra.,  50  IVIisc.  2d  897,  905). 
In  addition,  the  police  officer  gave  none  of  the  four- 
fold warnings  required  by  Miranda.  Finally,  the  Court 
recognized  that  investigation  would  not  be  considered 
custody.  People  v.  Allen,  supra,  50  Misc.  2d  897,  905. 
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See    Miranda    v.   Arizona,    384    US    436,    462,    478 
(1966). 

The  evidence  is  clear  and  uncontradicted  that  de- 
fendant lone  Stegeman's  conversation  with  Agent 
Price  was  not  an  incommunicado  interrogation  in  a 
police-dominated  atmosphere.  See  U.S.  v.  Florence, 
367  F.2d  595,  597  (CA  3,  1967).  Rather,  this  inter- 
view was  incident  to  an  investigation  of  possible 
violations  of  the  National  Bankruptcy  Act  under  fa- 
miliar conditions  in  which  Mrs.  Stegeman  was  not  de- 
prived of  her  freedom  of  action  in  any  significant  way. 

B.  STATEMENT  OF  FRED  STEGEAAAN. 

Agent  Price  also  went  to  Canada  to  look  for  Fred 
Stegeman  (Tr.  422).  On  February  20,  1963,  he  found 
him  working  at  the  Celgar  Plant,  near  Castlegar,  Brit- 
ish Columbia,  Canada.  Agent  Price  was  engaged  in 
an  investigation  of  alleged  concealment  of  funds  in 
regards  to  a  possible  violation  of  the  National  Bank- 
ruptcy Act  (Tr.  144,  424;  Ex.  1  -  Interview  of  Fred 
Stegeman)."  Agent  Price,  together  with  an  RCMP  of- 
ficer, went  to  the  Celgar  Plant.  That  officer  located 
Stegeman  (Tr.  141),  who  agreed  to  come  to  the  of- 


At  this  time  the  Trustee  in  bankruptcy  had  not  located  the 
sum  of  $36,500  in  United  States  currency  which  defendants  re- 
ceived shortly  before  their  departure  from  the  United  States 
for  Canada. 
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fice  of  the  RCMP  at  Castlegar  and  talk  with  Agent 
Price  after  work.  At  approximately  5 :  00  o'clock  in 
the  afternoon,  Fred  Stegeman  came  to  the  RCMP  of- 
fice at  Castlegar  and  talked  there  with  Agent  Price  for 
approximately  an  hour  and  a  half  to  two  hours  (Tr. 
423,  432). 

Following  his  arrival,  Fred  Stegeman  and  Agent 
Price  were  given  a  room  in  which  to  talk  (Tr.  143). 
No  one  else  was  present  at  the  actual  interview,  al- 
though Canadian  police  officers  occasionally  passed 
through  the  room  (Tr.  143,  144).  Agent  Price  ad- 
vised Stegeman  that  he  did  not  have  to  make  any 
statements,  that  any  information  he  did  furnish  could 
be  used  against  him  in  a  Court  of  law,  and  that  he  had 
a  right  to  consult  an  attorney  (Tr.  144,  424;  Ex.  1  -  In- 
terview of  Fred  Stegeman)."  Stegeman  had  come  to 
the  office  of  the  RCMP  in  his  own  jeep  (Tr.  143). 

Agent  Price  advised  Stegeman  of  the  purpose  of 
this  interview,  namely  that  it  was  to  give  him  an  op- 
portunity to  make  a  full  and  complete  disclosure  of 
all  assets  and  liabilities  in  regards  to  his  involuntary 
bankruptcy.     (Ex.  1  -  Interview  of  Fred  Stegeman)" 


This  warning  constitutes  the  standard  warning  long  given  by 
special  agents  of  the  FBI  to  both  suspects  and  persons  under 
arrest  and  ".  .  .  is  consistent  with  the  procedure  .  .  ."  delin- 
eated in  Miranda  v.  Arizona,  384  US  436,  484    (1966). 

See  U.S.  V.  Konigsherg,  336  F.2d  844   (CA  3,  1964) . 
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Stegeman  responded  that  he  was  wilHng  to  talk  to 
Agent  Price  and  furnish  any  information  that  he  knew 
(Tr.  144,  145,  148).  He  was  told  that  he  could  stop 
the  interview  at  any  time  (Tr.  424),  This  interview 
was  conducted  at  the  police  office  merely  as  a  matter 
of  convenience  (Tr.  149).  Mr.  Stegeman  was  at  lib- 
erty to  leave  at  any  time  and  was  so  told  (Tr.  151, 
430).  He  was  further  told  that  anything  he  said  had 
to  be  strictly  voluntary  on  his  part  (Tr.  424).  At  no 
time  was  Fred  Stegeman  arrested  or  taken  into  custody 
by  the  Canadian  police  or  anyone  else  (Tr.  430),  nor 
was  such  action  contemplated.  No  decision  to  under- 
take prosecution  of  Fred  Stegeman  had  then  been 
made. 

It  is  clear  that  Agent  Price's  interview  of  Fred  Stege- 
man was  not  an  incommunicado  interrogation  in  a 
police-dominated  atmosphere  of  which  Miranda 
speaks.  Miranda  v.  Arizona,  384  US  436,  461  (  1966). 
A  room  at  the  office  of  the  RCMP  at  Castlegar,  Brit- 
ish Columbia,  Canada,  was  a  more  convenient  place 
to  discuss  these  matters  than  Stegeman's  place  of  em- 
ployment. This  police  office  was  not  Agent  Price's 
office  or  an  office  of  any  police  force  of  the  United 
States.  Agent  Price  had  no  powers  as  a  police  officer 
in  Canada,  and  the  RCMP  took  no  interest  in  this  mat- 
ter other  than  accompanying  Agent  Price  to  serve  as 
a  means  of  verfying  his  identity  as  an  Agent  of  the 
FBI.     Their  granting  of  use  of  a  room  at  their  police 
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office  in  Castlegar  was  a  matter  of  courtesy.  Fred 
Stegeman  was  not  deprived  of  his  freedom  of  action 
in  any  significant  way.  His  statements  were  volun- 
teered during  the  course  of  an  investigation  to  deter- 
mine whether  or  not  a  violation  of  the  National  Bank- 
ruptcy Act  had  occurred."  The  District  Court  was  cor- 
rect in  permitting  Agent  Price  to  testify  regarding 
Fred  Stegeman's  statements  to  him  in  Canada  on 
February  20,  1963."" 


■'  See  Miranda  v.  Arizona,  384  US  436,  462,  478   (1966) . 

"  See  People  v.  Graves,  64  Cal.2d  208,  411  P.2d  114,  49  Cal. 
Rptr.  380  (1966),  cert,  denied  385  US  883  (October  10,  1966- 
Post-Miranda)  ;  See  also  People  v.  Silva,  236  Cal.  App.2d  453, 
46  Cal.  Rptr.  87  (1965)  ;  People  v.  Martinez,  239  ACA  176,  48 
Cal.  Rptr.  521    (1966) . 

'*  The  evidence  of  defendants'  guilt  is  uncontradicted  and  over- 
whelming. Should  this  Court  find  error  in  the  admission  of 
defendants'  statements  to  Agent  Price,  it  is  harmless  error.  The 
matters  contained  in  these  statements  are  cumulative.  lone 
Stegeman's  statements  about  ow^nership  and  possession  of  the 
1959  Buick,  trailerhouse,  and  Cessna  aircraft  and  Fred  Stege- 
man's statements  about  his  receipt  of  $36,500.00,  possession 
and  disposition  of  this  Cessna  aircraft,  and  delivery  of  Cash- 
ier's checks  to  John  Boock  (See  App.  Br.,  ppg  7,  8)  is  cumula- 
tive, of  the  testimony  and  accompanying  exhibits  of  Corda 
Gaubert  (Tr.  63,  96),  Charles  Hamlin  (Tr.  391,  400),  Del- 
mar  McNutt  (Tr.  378-381),  Lynn  Langmack  (Tr.  232-249), 
John  Boock  (Tr.  271,  293,  321-332),  and  stipulated  testimony 
and  exhibits  (Tr.  227-231).  Any  such  error  is  harmless  be- 
yond a  reasonable  doubt.  Chapman  v.  California,  386  US  18, 
24  (1967)  ;  Bushaw  v.  United  States,  353  F.2d  477,  481  (CA 
9.  1965). 
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THE  DISTRICT  COURT  WAS  CORRECT  IN  REJECTING 
DEFENDANTS'  REQUESTED   INSTRUCTION   NO.    15 

Defendants  assign  as  error  the  District  Court's  re- 
jection of  their  Requested  Instruction  No.  15.  '^  This 
instruction  and  this  assignment  of  error  pertain  only 
to  defendants'  convictions  upon  the  charge  set  forth 
in  Count  II  of  the  Indictment  (R.  23)  (See  App.  Br., 
pages  20-23). 

The  District  Court,  in  rejecting  defendants'  Request- 
ed Instruction  No.  15,  stated  (Tr.  521-522): 


".  .  .  But  on  the  last  point  you  [defendant 
Fred  Stegeman's  attorney]  just  made,  it  does 
squarely  touch  upon  something  omitted  by  the 
Court,  because  I  do  not  agree  with  your  state- 
ment of  the  law.  So  it  is  squarely  in  the  re^ 
cord  .  .  ." 

"THE  COURT:  All  right,  sir.  I  would  be 
interested  to  know  whether  you  feel  a  citizen 
of  the  United  States  who  lives  in  Canada 
would  have  to  file  an  income  tax  return? 
(Pause)  You  don't  have  to  answer  that"  .  .  . 


"  Defendants'  Requested  Instruction  No.  15  is  set  forth  in  the 
Appendix  of  this  Brief,  page  99. 
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A.  THERE  IS  SUBSTANTIAL  EVIDENCE  OF  DEFENDANTS' 
DIRECT  ACTION  OF  CONCEALMENT  IN  OREGON 
AFTER  LEARNING  OF  THE  EXISTENCE  OF  THEIR 
BANKRUPTCY  PROCEEDINGS  AND  OF  THE  TRUS- 
TEE. 

Defendants  suggest  the  jury  may  have  found  that 
defendants  took  no  direct  action  in  Oregon  after  learn- 
ing of  their  bankruptcies  and  the  appointment  of  a 
Trustee.  (See  App.  Br.,  pages  21-23).  There  is  sub- 
stantial evidence  to  the  contrary.  This  evidence,  when 
viewed  in  the  light  most  favorable  to  the  Government, 
including  reasonable  inferences  therefrom  (Glasser  v. 
U.S.,  315  US  60,  80  (1941)),  may  be  summarized 
as  follows: 

(1)  $4,435.00  (R.  2)  —  Defendant  Fred  Stege- 
man  stated  that  upon  his  departure  for  Canada  he  left 
money  with  his  eldest  daughter  to  pay  some  debts  (Ex. 
1  -  Interview  of  Fred  Stegeman).  Corda  Gaubert, 
acting  for  defendants,  transferred  the  balance  of  de- 
fendants' funds  in  the  Lane  County  Bank  at  Florence, 
Oregon,  $4,435.00,  to  their  eldest  daughter,  Lynn 
Langmack,  at  Albany,  Oregon,  on  December  10,  1960 
(Tr.  98,  245,  246;  Ex.  2-A).  Lynn  Langmack  de- 
posited this  sum  in  a  special  account  in  her  name  at 
the  Citizens  Bank  of  Albany,  Albany,  Oregon,  on  De- 
cember 17,  1960   (Tr.  245,  246).     The  Trustee  did 
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not  discover  such  sum  until  disclosure  of  its  existence 
to  him  by  Albany,  Oregon,  attorney  Merle  Long  dur- 
ing the  latter  part  of  March,  1961  (Tr.  37,  38,  294). 

(  2  )  Approximate  Sum  of  $  1,000.00  to  John  Boock 
(R.  2)  —  Defendants'  Oregon  attorney,  John  Boock, 
received  and  deposited  at  Albany,  Oregon,  on  De- 
cember 12,  1960,  a  payment  to  him  from  Corda  Gau- 
bert  of  approximately  $1,000.00  (Tr.  349,  Ex.  1-C). 
The  Trustee  did  not  discover  the  existence  of  such 
payment  until  attorney  Boock  revealed  it  to  the 
Trustee  during  the  latter  part  of  March,  1961,  or  in 
his  letter  of  April  12,  1961  (Tr.  39;  Exs.  1-N,  2-C). 

(3)  Approximate  Sum  of  $26,598.68  (R.  3)  — 
Defendants'  attorney,  John  Boock,  did  not  reveal  to 
the  Trustee  the  existence  of  the  sum  of  $26,598.68 
until  after  April  1,  1961  (Tr.  19;  Ex.  1-V).  John 
Boock  had  received  such  sum  from  defendants'  eldest 
daughter,  Lynn  Langmack,  in  January,  1961,  and  had 
caused  a  major  portion  of  this  amount  to  be  deposited, 
following  telephone  consultation  with  defendants,  in 
an  Albany,  Oregon,  bank  accounts  of  PIMPS  Invest- 
ment Co.  (Tr.  238-239,  289,  290,  321-322;  Exs.  1-M, 
1-N,  1-V).  Attorney  Boock  did  not  reveal  his  con- 
tinued retention  of  this  sum  at  bankruptcy  hearing 
on  March  8,  1961  (Ex.  1-V). 

(4)  Cessna  Aircraft  (R.  3)  —  Defendants,  with 
the  assistance  of  William  and  Corda  Gaubert,  caused 
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their  Cessna  aircraft  to  be  flown  from  Springfield,  Ore- 
gon, to  Pasco,  Wshington,  and  thereafter  to  Nelson, 
British  Columbia,  Canada,  during  February  and 
March,  1961  (Tr.  392-398).  The  Trustee  did  not 
discover  the  whereabouts  of  this  aircraft  until  Decem- 
ber, 1962,  at  Colville,  Washington  (Tr.  36,  37;  Ex. 
3-W,  p.  5). 

Defendants'  involuntary  bankruptcy  proceedings 
were  commenced  on  December  15,  1960  (Exs.  3-A, 
3-G).  Defendants  learned  of  these  proceedings  dur- 
ing January,  1961  (App.  Br.,  p.  22;  Ex.  1  -  Interview 
of  lone  Stegeman).  Defendants  were  adjudicated 
bankrupts  on  January  18,  1961  (Exs.  3-B,  3-H).  A 
Trustee  was  appointed  for  their  bankrupt  estates  on 
February  17,  1961  (Ex.  3-S).  Defendants'  attorney 
Morley  discussed  their  bankruptcy  with  the  Trustee's 
attorney  prior  to  his  departure  and  meeting  with  de- 
fendants in  Canada  (Tr.  315,  316).  Attorney  Morley 
discussed  defendants'  bankruptcy  with  them  in  Canada 
in  March,  1961  (Tr.  308),"  as  did  attorney  Merle  Long 
during  April  or  May,  1961  (Tr.  299).  The  Trustee's 
attorney,  Walter  Pendergrass,  made  personal  demands 
upon  defendants  in  Canada  for  the  location  of  their 
Cessna  aircraft  and  the  sum  of  $36,500.00  in  United 


'*  Appellants  contend  that  attorney  Morley  was  co-counsel  for 
the  Trustee  at  the  time  of  this  meeting.  See  Appellant's  Brief, 
pages  31-33. 
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States  currency  about  April  30,  1962  (Tr.  29,  30,  36; 
Ex.  3-W,  p.  14,  Disbursements,  p.  2). 

Defendants,  acting  individually  and  through  their 
agents,  committed  direct  and  affirmative  acts  of  con- 
cealment in  Oregon  of  items  of  their  property  as 
charged  in  Count  II  ot  the  Indictment  after  they  had 
knowledge  of  the  existence  of  their  bankruptcy  pro- 
ceedings and  the  appointment  of  the  Trustee. "  The 
District  Court  properly  instructed  the  jury  regarding 
the  nature  and  elements  of  concealment  and  the  re- 
quirement of  defendants'  ownership  of  the  properties 
as  charged  in  the  Indictm.ent. 

B.  AFTER  LEARNING  OF  THE  COMMENCEMENT  OF 
THEIR  BANKRUPTCY  PROCEEDINGS  AND  THE  AP- 
POINTMENT OF  A  TRUSTEE,  DEFENDANTS  HAD  A 
DUTY  TO  DISCLOSE  THE  WHEREABOUTS  OF  THEIR 
PROPERTY. 

Defendants'  involuntary  bankruptcy  proceedings 
were  commenced  on  December  15,  1960,    Defendants 


"  Defendants  do  not  assign  error  in  either  the  Court  or  jury's 
determination  of  defendants'  ownership  of  various  items  of 
property  as  charged  in  Count  II  of  the  Indictment.  The 
Court's  instructions  clearly  apprized  the  jury  that  defendants 
could  only  be  convicted  of  concealment  of  property  belonging 
to  their  bankrupt  estates  (Tr.  498-502,  509.  512-515).  The 
Court  in  substance  gave  defendants'  requested  instruction  in 
this  regard  (Tr.  498-502,  509,  512-515;  R.  71,  81,  82,  89,  100). 
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had  knowledge  of  these  proceedings  during  January, 
1961.  They  were  adjudicated  bankrupts  on  January 
18,  1961,  and  a  Trustee  appointed  on  February  17, 
1961.  Defendants  learned  of  the  Trustee's  existence 
not  later  than  attorney  Morley's  meeting  with  them 
in  Canada  during  late  March,  1961  (See  Tr.  357). 

Within  five  days  after  their  adjudication  as  bank- 
rupts, defendants  had  a  duty,  inter  alia,  to  file  sched- 
ules indicating  the  location,  nature  and  value  of  their 
property  (11  USC  §25).  The  Trustee  was  not  re- 
quired to  make  demand  of  defendants  for  their  pro- 
perty. Douchan  v.  U.S.,  136  F.2d  144,  146  (CCA  6, 
1943),  cert,  denied  319  US  773  (1943). 

Rachmil  v.  U.S.,  43  F.2d  878  (CCA  9,  1930),  cert, 
denied  283  US  819,  U.S.  v.  Yasser,  114  F.2d  558 
(CCA  3,  1940),  and  Edwards  v.  U.S.,  265  F.2d  302 
(CA  9,  1959)  require  knowledge  by  defendants  of 
the  existence  of  a  bankruptcy  proceeding  or  a  Trustee 
before  a  bankrupt  may  be  found  to  have  concealed  his 
property  in  such  proceeding  or  from  such  Trustee.  But 
see  U.S.  V.  Goldstein,  132  Fed.  789  (DC  WD  Va., 
1904)  holding  that  there  can  be  a  concealment  from 
a  Trustee  during  the  period  after  the  commencement 
of  a  bankruptcy  proceeding  and  before  the  appoint- 
ment of  a  Trustee.  See  Comment,  11  Cornell  Law 
Quarterly,  300,  311. 
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It  is  sufficient  if  the  concealment  was  from  either  a 
Trustee  or  creditors  of  the  bankrupt  estates.  U.S.  v. 
Yacht,  135  F.Supp  911   (DC  SDNY,  1955). 

Concealment  of  one  of  the  items  of  property  as 
charged  in  the  Indictment  will  constitute  the  offense. 
Bisno  V.  U.S.,  299  F.2d  71 1,  714  (CA  9,  1961 ),  cert, 
denied  370  US  952  (1962);  Edwards  v.  U.S.,  265 
F.2d  302,  306  (CA  9,  1959). 

The  evidence  concerning  defendants'  concealment 
of  the  items  of  property  set  forth  in  Count  II  of  the 
Indictment  has  been  previously  summarized.  This 
Court  is  respectfully  referred  to  the  Counterstatement 
of  Facts  in  Appellee's  Brief  and  the  Summary  of  Evi- 
dence set  forth  in  Argument  II  (A)  above. 

Defendants,  as  we  understand  them,  contend  that 
their  duty  to  disclose  the  nature  and  location  of  their 
property  to  the  Trustee  stops  at  the  Canadian  border. 
Defendants  appear  to  say  that  because  the  Bankruptcy 
Court  has  no  power  to  enforce  its  Orders  over  their 
persons  in  Canada,  that  defendants,  while  in  Canada, 
have  no  duty  to  disclose  their  property  to  the  Trustee." 


The  Bankruptcy  Court  was  able  to  assert  its  power  over  de- 
fendants in  Canada  by  making  application  to  Judge  Eric  P. 
Dawson  of  the  Kootenay  County  Court,  British  Columbia, 
Canada,  for  an  order  compelling  the  attendance  of  defendants 
for  deposition.  Judge  Dawson,  on  April  10,  1962,  ordered  the 
bankrupts  to  be  present  for  examination  on  April  30,  1962, 
at  1:00  P.M.,  at  the  County  Courthouse  of  Kootenay  County, 
Nelson,  British  Columbia    (Ex.  3-W,  pg.  14) . 
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Defendants  make  this  contention  despite  their  personal 
knowledge  of  the  existence  of  their  bankruptcy  pro- 
ceedings in  Oregon,  existence  of  the  Trustee,  and  his 
demands  made  personally  upon  them  in  Canada.  In 
short,  defendants  assert  that  while  in  Canada,  they 
cannot  conceal  their  property  from  their  creditors  or 
their  Trustee.     This  is  not  the  law. 

Defendants'  duty  to  disclose  the  nature,  location, 
and  value  of  their  property  follows  them  wherever  they 
may  go.  Section  7(a)(8)  of  the  Bankruptcy  Act  (11 
use  §25)  and  the  statute  under  which  defendants 
were  convicted,  18  USC  §152,  contain  no  geographic 
limitation.  Had  defendants  filed  petitions  and  sched- 
ules in  Oregon  and  failed  to  disclose  their  assets  in 
such  schedules,  there  would  be  no  question  as  to  the 
applicability  of  18  USC  §152.  U.S.  v.  Schireson,  116 
F.2d  881,  884  (CCA  3,  1940)."  The  result  should 
not  be  different  where  defendants  remain  silent  after 
knowledge  of  their  bankruptcy  proceedings  and  de- 
mands upon  them  by  the  Trustee.""  Defendants'  duty 
to  disclose  remains  whether  they  file  p>etitions  or  re- 


"  Defendants  have  made  no  objection  to  the  venue  of  this  ac- 
tion. 

"  Rachmil  v.  U.S.,  supra.;  U.S.  v.  Yasser,  supra.;  and  Edwards  v. 
U.S.,  supra.,  relied  upon  by  defendants,  turned  upon  a  com- 
plete absence  of  knowledge  by  the  defendant  of  both  the  ex- 
istence of  the  bankruptcy  proceeding  and  the  Trustee  at  the 
time  of  the  alleged  conceaJmenL     Such  is  not  here  the  case. 
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main  silent.  Defendants'  failure  and  omission  to  speak 
in  the  face  of  a  duty  to  speak  imposed  upon  them  by 
the  Bankruptcy  Act  is  an  affirmative  act  no  different 
in  result  than  that  which  would  have  followed  omis- 
sion of  their  property  from  schedules  filed  in  Oregon. 
It  is  as  if  defendants  and  their  property  were  on  the 
Canadian  side  of  the  line  and  defendants  stood  in  the 
line  of  the  Trustee's  vision  in  such  a  way  that  the 
Trustee  could  not  see  the  objects  in  Canada.  In  such 
instance  the  concealment  would  take  place  on  the 
Oregon  side  of  the  line."  The  Statute,  18  USC  §152, 
is  directed  toward  concealment  by  whatever  means. 
See  U.S.  V.  Greenbaum,  252  Fed.  259,  264  (ED  Mich., 
1918);  rev'd  on  other  grounds  280  Fed.  474  (CCA 
6,  1922).  The  physical  situs  of  defendants'  property 
is  immaterial.  See  U.S.  v.  Schireson,  116  F.2d  881 
(CCA  3,  1940);  Conneto  v.  U.S.,  251  Fed.  42,  44 
(CCA  9,  1918);  2  Collier's  on  Bankruptcy,  14th  Ed., 
about  ita  location.  1^40  /f  '^'\'^^     fV  "'^^■ 

Defendants'  Requested  Instruction  No.  15  did  not 
statajthe  law."  The  Court's  arialogy  regarding;^the  duty     ^-^'£3 
1940,  §29.05  pg.  1103.     \Vere  the  law  otherwise,  we 
might  expect  bankrupts  to  leave  the  jurisdiction,  se- 


This  analogy  is  taken  from  U.S.  v.  Schireson,  116  F.2d  881, 
884   (CCA  3,   1940) . 

Defendants'  Requested  Instruction  No.  15  constitutes  in  part 
a  comment  upon  the  evidence  which  the  Court  was  not  re- 
quired to  make. 
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Crete  their  property  in  Canada,  and  remain  silent 
of  Individuola  to  file  Income  Tax  rcturna  is  apt."'  This 
duty,  like  the  duty  of  a  bankrupt  to  disclose  his  pro- 
perty to  a  bankruptcy  Trustee,  follows  an  American 
citizen  wherever  he  may  go. 

Ill 

THE  DISTRICT  COURT  WAS  CORRECT  IN 
ADMITTING   GOVERNMENT  EXHIBIT  2-0 

Government  Exhibit  2-0  is  a  copy  of  a  letter,  the 
original  of  which  was  sent  by  attorney  Laurence  Mor- 
ley  to  defendants  in  Nelson,  British  Columbia,  Canada. 
Attorney  Morley  sent  this  copy  to  attorney  Walter 
Pendergrass,  attorney  for  the  Trustee  of  the  bankrupt 
estates  of  Fred  and  lone  Stegeman""  (R.  136,  Tr.  363- 
365).  Defendants  objected  to  the  admission  of  this 
exhibit  in  evidence  upon  the  ground  that  it  was  a 
confidential  communication  between  attorney  (Mor- 
ley) and  clients  (Fred  and  lone  Stegeman)  and  pri- 
vileged (R.  134,  Tr.  310,  362).  The  District  Court  re- 
ceived testimony  and  heard  argument  on  this  matter 
out  of  the  presence  of  the  jury  (Tr.  362-365).  On 
the  morning  of  the  third  day  of  trial,  the  District  Court 
admitted  Exhibit  2-0  in  evidence  (Tr.  362,  365).  At 
that  time  the  Court  stated  (Tr.  362,  363)  : 


See  26  USC  §§  6012,  6013,  6017,  6031,  6072. 

Government  Exhibit  2-0  is  reproduced  at  pages  70-75  of  the 
Appendix  of  this  brief. 
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"THE  COURT:   Exhibit  2-0  will  be  admitted  as 
evidence  in  this  case  — 

"MR  KRAEMER:  Exception,  Your  Honor. 

"THE  COURT:  —  for  the  following  rea- 
sons: Mr.  Morley,  in  representing  his  clients, 
the  defendants,  had  authority  to  act  on  their 
behalf.  He  felt  that  it  was  to  their  advantage 
that  Mr.  Pendergrass,  a  third  person,  receive 
a  copy  of  the  communication.  That  destroyed 
the  confidential  nature  of  the  communication. 
The  mere  payment  of  transportation  expenses 
by  the  Trustee  did  not  make  him  co-counsel 
with  Pendergrass.  Pendergrass'  clients'  interest 
was  adverse  to  that  of  the  defendants. 

"Secondly,  there  is  strong  evidence  in  this 
case  that  on  that  date,  April  7,  1961,  the  de- 
fendants were  still  concealing  assets  in  viola- 
tion of  the  law.  An  attorney's  advice  about  a 
course  of  continuing  violation  of  the  law  is  not 
privileged.  This  is  a  close  question.  The  de- 
fendants made  a  very  good  argument,  and  they 
have  a  record  on  it.  Nothing  more  need  be 
said." 

A.  EXHIBIT  2-0  DEALT  WITH  DEFENDANTS'  CON- 
TINUING CRIME  AND  FRAUD.  THERE  IS  SUB- 
STANTIAL EVIDENCE  TO  SUPPORT  THE  DISTRICT 
COURT'S  FINDING  THAT  THERE  IS  NO  PRIVILEGE 
FOR  SUCH  A  COMMUNICATION. 

Prior  to  admitting  Exhibit  2-0  in  evidence,  the  Dis- 
trict Court  had  heard  a  major  portion  of  the  Govern- 
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merit's  case.  It  had  also  heard,  out  of  the  presence  of 
the  jury,  the  testimony  of  attorneys  Morley  and  Long 
(Tr.  306-320,  294-305)  and  Special  Agent  Price 
(Tr.  135-157).  From  this  evidence,  the  Court  had 
learned  of  ( 1 )  the  commencement  of  defendants'  fin- 
ancial troubles  during  the  Spring  and  Summer  of  1960 
(Tr.  9-10,  121-123,  161-168,  173,  176);  (2)  de- 
fendants' transfers  of  real  and  personal  property  (in- 
cluding their  Buick  car,  housetrailer,  Cessna  aircraft, 
equipment  and  shop)  to  their  long-time  employee, 
William  Gaubert,  and  his  wife,  Corda  Gaubert,  during 
April  and  August,  1960  (Tr.  83-85,  95-96,  Exs.  1-R, 
1-Q,  1-X);  (3)  defendant  Fred  Stegeman's  assign- 
ment, during  August,  1960,  of  the  proceeds  of  his  two 
road  contracts  to  William  Gaubert  (Tr.  181-184;  Ex. 
1-Y);"'  (4)  defendants'  transfer  of  their  home  and  its 
furnishings  in  Lebanon,  Oregon,  and  other  property  to 
their  eldest  daughter,  Lynn  Langmack,  during  April  - 
October,  1960  (Tr.  234-235,  332-335;  Ex.  1-X); 
(5)  defendants'  establishment  of  a  bank  account  in 
the  name  of  Corda  Gaubert  at  the  Lane  County  Bank, 
Florence,  Oregon,  during  September,  1960,  and  the 
use  of  such  account  to  conduct  their  failing  business 
(Tr.  64-67;  Exs.  1-D,  1-LL);  (6)  various  demands 
and  legal  actions  against  defendants  (Exs.  1-W,  1-Z, 


Defendant  Fred  Stegeman  revoked  this  assignment  without 
notice  to  William  Gaubert  on  September  27,  1960  (Tr.  184- 
185;)  Ex.  1-Y). 
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1-AA,  1-CC,  1-DD,  1-RR,  2-0);  (7)  defendants'  dis- 
cussion with  attorney  Boock  during  late  November, 
1960,  of  their  financial  difficulties  and  various  courses 
open  to  them  including  voluntary  and  involuntary 
bankruptcy  (Tr.  278-285;  Ex.  1-CC);  (8)  defendants' 
receipt  of  $36,500.00  in  United  States  currency  in 
late  November  and  early  December,  1960  (Tr.  72- 
79;  Exs.  1-G,  4);  (9)  defendants'  sudden  departure 
for  Nelson,  British  Columbia,  Canada,  without  their 
three  minor  children  during  December,  1960  (Tr. 
86-89,  7,  237-278,  284,  285-286);  (10)  defendants' 
removal  of  their  car  and  housetrailer  to  Nelson,  B.C., 
Canada  (Tr.  7-8,  Exs.  1-S,  1);  (11)  defendants'  leav- 
ing money  with  their  eldest  daughter  upon  their  de- 
parture for  Canada  (Tr.  145;  Ex.  1  -  Interview  of 
Fred  Stegeman;  Tr.  79-80,  245);  (12)  commence- 
ment of  defendants'  involuntary  bankruptcy  proceed- 
ings on  December  15,  1960,  and  defendants'  know- 
ledge of  such  proceedings  in  January,  1961  (Tr.  13- 
58,  139;  Exs.  1  -  Interview  of  lone  Stegeman,  3-A,  3-B, 
3-G,  3-H,  3-S,  3-W) ;  (  13  )  defendants'  formation,  with 
the  assistance  of  attorney  Boock,  of  FIMPS  Invest- 
ment Company  during  January,  1961  (Tr.  289-290, 
Ex.  1-M);  (14)  receipt  by  attorney  Boock  from  de- 
fendants of  two  cashier's  checks  totaling  $26,598.68 
(Tr.  238-239,  321-322,  Exs.  7,  9),  and  the  deposit  of 
a  major  portion  of  such  funds  by  attorney  Boock  in 
FIMPS'  Albany,  Oregon,  bank  accoiunt,  during  Janu- 
ary  and   February,    1961;    (15)    appointment   of   a 
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trustee  in  defendants'  involuntary  bankruptcy  pro- 
ceedings on  February  17,  1961  (Tr.  16,  Ex.  3-S); 
(16)  disclosure  by  attorney  Boock  to  the  bankruptcy 
trustee  in  early  April,  1961,  of  the  sum  of  $26,598.68 
and  other  monies  (Tr.  19;  Exs.  1-B  and  1-N);  (17) 
disclosure  to  the  bankruptcy  Trustee  by  attorney  Long 
during  March,  1961,  of  the  sum  of  $4,435.54  received 
by  defendants'  eldest  daughter,  Lynn  Langmack, 
during  December,  1960;  (18)  demands  of  the 
attorney  for  the  Trustee  for  the  sum  of  $36,500.00  in 
United  States  currency  and  Cessna  aircraft  (Tr.  29, 
30,  31,  36);  (19)  discovery  by  the  Trustee  of  defen- 
dants' Cessna  aircraft  in  December,  1962  (Tr.  36- 
37;  (20)  conflicting  evidence  and  statements  of 
defendant  Fred  Stegeman  regarding  his  ownership  of 
his  Buick  Car  and  housetrailer  (Tr.  10;  Exs.  1-S,  1-X); 
(21)  defendants'  continued  concealment  of  the  sum  of 
$36,500.00  in  United  States  currency  (Tr.  35,  36). 

The  foregoing  constitutes  substantial  evidence  of 
defendants'  plan  for  the  continued  transfer  and  con- 
cealment of  their  property  from  their  creditors  and 
the  Trustee  of  their  bankrupt  estates  as  charged  in 
the  Indictment  (R.  1-3).  Defendants'  execution  of 
their  plan  began  in  the  Spring  of  1960.  It  was  climaxed 
by  defendants'  receipt  from  the  Bureau  of  Public 
Roads  on  November  30,  1960,  of  $41,624.79  due  Fred 
Stegeman  upon  his  failing  road  contracts  followed  by 
defendants'  sudden  departure  for  Canada   (Tr.   181; 
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Exs.  1-B,  1-C,  1-D,  1-CCC).  Defendants' concealment 
of  portions  of  their  property  continued  during  attorney 
Morley's  Canadian  meeting  with  them  in  late  March, 
1961,  and  at  the  time  he  sent  his  letter  of  April  7, 
1961  (Ex.  2-0).  This  concealment  continued.  De- 
fendants' Cessna  aircraft  was  not  discovered  by  the 
Trustee  until  December,  1962  (Tr.  37,  54).  Defend- 
ants' concealment  of  $36,500.00  in  United  States  cur- 
rency was  continuing  at  the  time  Exhibit  2-0  was  ad- 
mitted in  evidence  by  the  District  Court  (Tr.  35,  36). 
It  is  not  unreasonable  to  say  that  defendants  asked 
the  District  Court  to  exclude  a  communication  about 
a  crime  and  fraud  they  were  then  carrying  on  before 
that  Court. 

The  Trial  Court  stated  the  Rule.  "An  attorney's  ad- 
vice about  a  course  of  continuing  violation  of  the  law 
is  not  privileged."  (Tr.  362).  Attorney  Morley's  let- 
ter of  April  7,  1961  (Ex.  2-0)  provided  defendants 
with  important  advice  of  great  specificity  as  to  the 
consequences  of  their  continued  refusal  to  disclose 
their  properties  and  to  return  to  the  United  States. 
Such  communications  are  not  privileged.  Clark  v.  U.S., 
289  US  1,  15;  U.S.  v.  Bob,  106  F.2d  37,  40  (CCA  2, 
1939),  cert,  denied  308  US  589  (1939);  Fusion  v. 
U.S.,  22  F.2d  66,  67  (CCA  9,  1927;  Hett  v.  U.S.,  353 
F.2d  761,  764  (CA  9,  1966),  cert,  denied  384  US  905 
(1965);  SEC  v.  Harrison,  80  F.  Supp.  226,  230 
(DDC,    1948);   8  Wigmore,  Evidence,  McNaughton 
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Rev.  1961,  Sec.  2298.  State  v.  Sullivan,  60  Wash.  2d, 
214,  373  P.2d  474  ( 1962),  relied  upon  by  defendants, 
dealt  with  a  past  crime,  not  a  continuing  and  future 
one  as  here.  All  that  is  required  to  drive  the  privilege 
away  is  "something  to  give  color  to  the  charge."  Clark 
V.  U.S.  289  US  1,  15;  See  A.  B.  Dick  Co.  v.  Marr,  95  F. 
Supp.  83,  102   (DCSD  NY,  1950). 

The  District  Court  was  correct  in  finding  that  on 
April  7,  1961,  there  was  strong  evidence  that  defend- 
ants were  still  concealing  assets  in  violation  of  the  law 
and  that  an  attorney's  advice  about  this  course  of  con- 
tinuing violation  of  the  law  is  not  privileged.  Appel- 
lants do  not  challenge  this  finding.  See  Appellant's 
Brief,  page  24.  The  District  Court  was  correct  in  ad- 
mitting Exhibit  2-0  in  evidence. 

B.  THERE  IS  SUBSTANTIAL  EVIDENCE  TO  SUPPORT 
THE  DISTRICT  COURT'S  FINDING  OF  WAIVER  OF 
ANY  PRIVILEGE  RESPECTING  EXHIBT  2-0. 

By  the  morning  of  the  third  day  of  trial,  when  the 
District  Court  admitted  Exhibit  2-0  in  evidence,  the 
Court  had  also  learned  that  (  1 )  Attorney  Morley  had 
represented  defendants  "...  for  probably  ten  or  twelve 
years  prior  [to  1960  -  1961  and]  seen  them  weekly 
or  monthly  all  of  that  time  .  .  ."  (Tr.  306);  (2)  At 
the  time  of  defendants'  departure  for  Canada  in  De- 
cember, 1960,  attorney  Morley  represented  defendant 


51 


Fred  Stegeman  in  the  defense  of  two  civil  actions  and 
the  prosecution  of  another  (Tr.  307;  Ex.  1-RR,  1-QQ) 
and  was  working  on  this  litigation  until  contacted  by 
the  Trustee's  attorney  (Tr.  314);  (3)  Walter  Pender- 
grass  attorney  for  the  Trustee,  contacted  attorney  Mor- 
ley  in  the  latter  part  of  February  or  the  forepart  of 
March,  1961  (Tr.  307,  314);  (4)  attorney  Modey 
was  then  asked  by  the  Trustee's  attorney  if  he  would 
associate  to  continue  these  cases  (Tr,  314)  and  re- 
plied "I  told  him  that  I  would  continue  only  on  behalf 
of  Mr.  Stegeman  if  I  were  working  for  the  Trustee" 
(Tr.  315);  (5)  attorney  Morley  was  informed  by  the 
Trustee's  attorney  of  certain  facts  which  led  Morley 
to  become  "...  thoroughly  convinced"  that  defend- 
ants would  not  get  a  discharge  in  bankruptcy  because 
of  their  fraud  (Tr.  315,  316);  (6)  attorney  Morley 
undertook  to  go  and  meet  defendants  in  Nelson,  B.C., 
Canada,  and  the  services  which  he  there  rendered  to 
defendants  "...  I  did  in  this  instance,  I  did  for  Mr. 
Stegeman.  That  was  the  only  reason  I  did  it."  (Tr. 
315,  316);  (7)  attorney  Morley  met  defendants  in 
Nelson,  B.C.,  Canada,  during  March,  1961  (Tr.  308); 
(8)  at  this  time  defendants  knew  of  the  existence  of 
the  bankruptcy  proceeding,  and  Morley  discussed  with 
defendants  their  problems  relating  to  the  bankruptcy 
(Tr.  308;  Ex.  1  -  Interview  of  lone  Stegeman);  (9) 
following  his  return,  attorney  Morley  sent  defendants 
a  letter,  an  undisclosed  copy  of  which  he  sent  to  at- 
torney Pendergrass  (R.  136;  Ex.  2-0;  Tr.  307,  308). 
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On  April  7.  1961,  the  date  of  Exhibit  2-0,  attorney 
Morley  still  represented  defendants  in  three  civil  ac- 
tions and  provided  them  advice  in  connection  with 
their  involuntary  bankruptcy  proceedings.  Attorney 
Morley  testified  that  in  his  meeting  with  defendants 
in  Canada  and  "...  what  he  did  in  this  instance"  was 
"for  Mr.  Stegeman'  (Tr.  315-316).  Acting  on  behalf 
of  defendants  and  in  their  best  interest,  attorney  Mor- 
ley sent  an  undisclosed  copy  of  his  letter  of  April  7, 
1961  (Ex.  2-0)  to  the  Trustee's  attorney.  Such  ac- 
tion was  intentional  and  not  inadvertent.  The  text  of 
Exhibit  2-0  shows  upon  its  face  that  it  was  an  attempt 
by  attorney  Morley  on  behalf  of  defendants  to  forestall 
criminal  prosecution  and  reduce  their  potential  liabi- 
lity after  their  bankruptcy  proceedings  were  over  (Tr. 
315;  Ex.  2-0). 

Attorney  Morley's  advice,  as  contained  in  Exhibit 
2-0,  was  rendered  to  defendants  with  respect  to  and 
in  the  course  of  his  management  of  litigation  and  their 
involuntry  bankruptcy  proceedings.  He  had  entered 
into  important  negotiations  on  their  behalf;  namely, 
defendants'  return  from  Canada  and  cooperation  in 
their  bankruptcy  proceedings  in  exchange  for  the 
Trustee's  temporary  withholding  of  action  in  defend- 
dants'  three  civil  actions  and  bankruptcy  proceedings 
and  from  reference  of  this  matter  to  the  FBI.  The  ad- 
vice which  attorney  Morley  gave  defendants  in  his 
letter  of  April  7,   1961,  was  a  particularly  effective 
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means  of  negotiating  with  the  Trustee.  The  notation 
"BC",  which  attorney  Morley  placed  upon  the  copy 
of  his  letter,  not  only  confirms  the  intentional  character 
of  his  sending  this  letter  to  the  Trustee's  attorney,  but 
also  heightened  its  effectiveness  as  a  persuasive  docu- 
ment upon  him. 

These  unusual  and  special  circumstances  create  an 
implied  and  apparent  authority  in  attorney  Morley  to 
act  in  defendants'  best  interests  in  these  matters  and 
to  make  disclosure  to  the  Trustee  of  the  contents  of 
his  letter  of  April  7,  1961.  Himmelfarb  v.  U.S.,  175 
F.2d  924,  939  (CA  9,  1949),  cert,  denied  338  US  860 
(  1949  ) ;  Fratto  v.  New  Amsterdam.  Fire  Insurance  Co., 
359  F.2d  842,  844  (CA  3,  1966);  8  Wigmore,  Evi- 
dence, McNaughton  Rev.,  1961,  Sec.  2325.  Attorney 
Morley  did  act  in  defendants'  best  interests.  As  a  part 
of  such  action,  he  disclosed  to  the  Trustee's  attorney 
the  contents  of  a  communication  he  had  sent  defend- 
ants. The  District  Court  was  correct  in  finding  a  waiver 
by  defendants  of  any  attorney-client  privilege  as  to  this 
communication  (Ex.  2-0). 

Assuming,  arguendo,  that  attorney  Morley's  dis- 
closure to  the  Trustee's  attorney  was  "...  an  accident 
of  my  [his]  own  making"  (Tr.  309),  such  disclosure 
(Ex.  2-0)  is  not  protected.  The  risk  of  a  careless  at- 
torney is  placed  on  the  client  as  in  cases  of  loss  or 
theft  of  documents  from  an  attorney's  possession.     8 
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Wigmore,   Evidence,    McNaughton    Rev.,    1961,    Sec. 

2325,  2326.  An  analogous  rule  is  found  in  communica- 
tions between  husband  and  wife.  Woltle  v.  U.S. 
64  F.2d  566,  567  (CAA  9,  1933),  affirmed 
291  US  7  (1934);  State  v.  Wilkins,  72  Ore.  77,  at 
82;  142  Pac.  589  (1914),  and  in  communications 
overheard  by  third  persons  with  or  without  the  client's 
knowledge.  Clark  v.  State,  261  S.W.  2d  339  (Tex. 
Crim.  App.,  1953),  cert,  denied  346  US  855  (1953); 
8  Wigmore,  Evidence,  McNaughton  Rev.,  1961,  Sec. 

2326,  2339. 

Finally,  it  may  be  suggested  that  defendants'  waiver 
in  advance  of  trial  of  any  attorney-client  privilege  as 
to  attorney  John  A.  Boock  ( R.  9 )  constituted  a  waiver 
of  the  privilege  by  defendants  as  to  their  other  at- 
torneys, i.e.  Lawrence  Morley  and  Merle  Long.  De- 
fendants, in  their  opening  brief  reaffirm  a  line  of  de- 
fense which  they  pursued  at  trial,  namely,  that  their 
actions  were  governed  by  the  legal  advice  of  attorney 
John  Boock.  Appellants  apparently  deemed  his  testi- 
mony favorable.  Appellants  apparently  further  con- 
sidered testimony  of  attorney  Morely  and  Long  un- 
favorable. Defendants  should  not  be  permitted  to 
select  from  among  several  attorneys  one  whose  advice 
they  find  favorable  without  waiving  the  privilege  as 
to  their  other  attorneys.  The  policy  of  the  attorney- 
client  privilege  in  promotion  of  a  freedom  of  consulta- 
tion between  clients  and  legal  advisors  is  not  enhanced 
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by  permitting  defendants  to  select  from  among  their 
advisors  that  advice  which  they  deem  helpful  while 
retaining  the  cloak  of  privilege  upon  that  which  they 
deem  harmful.  It  is  enough  that  defendants  may  use 
the  privilege  as  a  shield.  They  should  not  be  permitted 
to  use  it  as  a  sword. 

The  District  Court  was  correct  in  finding  that  at- 
torney Morley  had  authority  to  act  on  defendants'  be- 
half and  did  so  in  sending  Exhibit  2-0  to  the  Trustee's 
attorney. 

C.  ADDITIONAL  REASONS  WHY  THE  DISTRICT 
COURT  WAS  CORRECT  IN  ADMITTING  EXHIBIT 
2-0  IN  EVIDENCE. 

1 .  Attorney  Morley  had  a  duty  to  make  dis- 
closure to  the  Trustee  of  matters  contain- 
ed in  Exhibit  2-0. 

Assuming,  arguendo,  that  attorney  Morley  was  co- 
counsel  for  the  Trustee  of  the  defendants'  bankrupt 
estates,"  he  had  a  legal  and  ethical  duty  to  disclose  to 


It  is  not  clear,  as  Appellants  suggest,  that  attorney  Morley  was 
co-counsel  for  the  Trustee  of  the  bankrupt  estates  of  Fred  and 
lone  Stegeman.  Attorney  Morley  testified  that  what  he  did 
in  this  instance  was  "for  Mr.  Stegeman"  (Tr.  316) .  Our 
record  contains  no  Order  appointing  attorney  Morley  as  co- 
counsel  for  the  Trustee.  The  District  Court  found  that  the 
Trustee's  interest  was  "adverse  to  that  of  the  defendants"  (Tr. 
362) .    Attorney  Morley,  as  counsel  for  defendants,  may  have 
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the  Trustee  his  communication  to  defendants  respect- 
ing their  continuing  crime  and  fraud/^  On  April  7, 
1961,  defendants  were  continuing  their  concealment  of 
their  Cessna  aircraft  and  $36,500.00  in  United  States 


had  an  interest  in  common  with  the  Trustee  in  obtaining 
certain  facts,  but  the  interests  and  duties  of  defendants  and 
their  attorney  Morley  and  the  Trustee  with  respect  to  such 
facts  were  adverse.  The  Trustee  is  a  representative  of  the 
creditors  and  a  quasi-officer  of  the  Court,  not  the  bankrupts. 
His  paramount  duty  is  to  conserv^nd  advance  the  interests 
of  the  estate.  See  11  USC  §75;  2  Collier  on  Bankruptcy,  Hth 
edition,  §47.02,  pages  1738-1739.  Such  adverse  interests  are 
illustrated  by  the  question  regarding  a  denal  of  defendants' 
discharge  in  bankruptcy  because  of  their  fraud,  which  had 
already  arisen    (Tr.  316). 


See  18  USC  §3057: 

"  (a)  Any  referee,  receiver,  or  trustee  having  reasonable 
grounds  for  believing  that  any  violations  of  the  bankruptcy 
laws  or  other  laws  of  the  United  States  relating  to  insolvent 
debtors,  receiverships  or  reorganization  plans  has  been  com- 
mitted, or  that  an  investigation  should  be  had  in  connection 
therewith,  shall  report  to  the  appropriate  United  States  at- 
torney all  the  facts  and  circumstances  of  the  case,  the  names 
of  the  witnesses  and  the  offense  or  offenses  believed  to  have 
been  committed.  Where  one  ofsuch  officers  has  made  such 
report  the  others  need  not  do  so." 

See  ABA  Canons  of  Professional  Ethics  No.  37: 
".  .  .  the  announced  intention  of  a  client  to  commit  a 
crime  is  not  included  within  the  confidences  which  he  is 
bound  to  respect.  He  may  properly  make  such  disclosures 
as  may  be  necessary  to  prevent  the  act  or  protect  those 
against  whom  it  is  threatened." 

See  also  ABA  Canons  of  Professional  Ethics  No.  15: 
".  .  .  [the]  great  trust  of  the  lawryer  is  to  be  performed 
within  and  not  without  the  bounds  of  law.  The  office  of 
attorney  does  not  permit,  much  less  does  it  demand  of  him 
for  any  client,  violation  of  law  or  any  manner  of  fraud  or 
chicane.  He  must  obey  his  own  conscience  and  not  that  of 
his  client." 
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currency.  As  co-counsel  for  the  Trustee,  attorney  Mor- 
ley  could  not  conceal  from  the  Trustee  his  communica- 
tion with  defendants  about  their  continuing  crime  and 
fraud,  of  which  he  had  knowledge.  He  could  not  sit  idly 
by  and  allow  defendants  to  continue  to  defraud  their 
creditors  and  the  Trustee,  for  whom  he  was  counsel. 

Perhaps  it  should  be  again  noted  that  Exhibit  2-0 
was  sent  by  attorney  Morley  to  the  Trustee's  attorney, 
Walter  Pendergrass.  If,  as  Appellant  suggests,  attorney 
Morley  was  the  Trustee's  co-counsel,  then  any  priv- 
ilege as  to  such  communication  is  that  of  the  Trustee. 
The  Trustee  has  made  no  claim  of  privilege  in  this  ac- 
tion. 

2.     Exhibit  2-0  was  not  a  copy  of  a  confiden- 
tial communication. 

Attorney  Morley's  communication  to  the  defend- 
ants, of  April  7,  1961,  was  not  intended  by  him  to  be 
confidential.  Attorney  Morley  testified  that  he  had 
previously  promised  the  Trustee's  attorney  that  he 
would  give  him  "...  the  pertinent  facts  on  the  cases 
that  I  was  handling"  (Tr.  309).  Morley  further  testi- 
fied that  he  believed  it  advisable  to  send  the  Trustee's 
attorney  a  copy  of  his  letter  of  April  7,  1961,  "..  .  be- 
cause it  was  a  convenient  way  to  send  him  [the 
Trustee's  attorney]  a  copy  of  the  same  letter,  because 
it  said  the  same  thing."  (Tr.  309).  A  communication 
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made  for  distribution  to  persons  other  than  the  client 
is  stripped  of  any  attorney-client  privilege.  U.S.  v. 
Tellier,  255  F.2d  441,  447  (CA  2,  1957),  cert,  denied 
358  US  821  (1958);  Leathers  v.  U.S.,  250  F.2d  159, 
166  (CA  9,  1957);  Himmelfarb  v.  U.S.,  175  F.2d  9P4 
(CA  9,  1949),  cert,  denied  338  US  860  (1949);  U.S. 
v.Shibley,  112  F.Supp.  734,  741  (DC  S.D.  Cal.  1953), 
affirmed  236  F.2d  238  (CA  9,  1956),  cert,  denied  352 
US  873  (1956).  Exhibit  2-0  is  not  subject  to  the 
privilege  because  it  was  not  confidential. 

3.     The  contents  of  Exhibit  2-0  were  obtain- 
ed from  third-party  sources. 

The  contents  of  Exhibit  2-0  were  obtained  by  at- 
torney Morley  from  third  persons  and  sources  other 
than  defendants.  The  contents  of  Exhibit  2-0,  coupled 
with  the  testimony  of  attorney  Morley  (Tr.  306-320), 
indicate  these  third-party  sources  as  public  records,  at- 
torney Jo'hn  Boock  (as  to  whom  defendants  waived 
any  privilege,  R.  9  ) ,  and  others.  At  no  point  does  at- 
torney Morley  state  he  acquired  a  particular  item  of 
information  mentioned  in  his  letter  of  April  7,  1961, 
from  defendants.  He  testified  that  he  obtained  a  great 
number  of  facts  bearing  on  defendants'  fraud  from  the 
Trustee's  attorney,  Walter  Pendergrass  (Tr.  316). 
There  is  no  privilege  for  such  material.  U.S.  v.  United 
Shoe  Machinery  Corp.,  89  F.Supp.  357,  359  (D  Mass., 
1950);  8  Wigmore,  Evidence,  McNaughton  Rev., 
1961,  Sec.  2317. 
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4.  Appellant's  reliance  upon  CONTINENTAL 
OIL  CO.  V.  U.S.,  330  F.2cl  347  (CA  9, 
1964)  is  misplaced. 

No  question  was  raised  in  that  action  of  the  exis- 
tence of  a  continuing  crime  and  fraud  on  the  part  of 
a  client.  In  Continental  Oil,  the  privileged  memoranda 
were  statements  of  clients  to  their  attorneys.  The  mat- 
ters set  forth  in  Exhibit  2-0  indicate  sources  other  than 
defendants.  At  no  point  does  Exhibit  2-0  acknowledge 
defendants  as  the  source  of  any  of  its  contents.  Finally, 
Continental  Oil  dealt  with  communications  between 
attorneys  engaged  in  a  common  cause  whose  interests 
were  not  adverse.  In  the  instant  case,  the  interest  of 
defendants'  counsel,  Morley,  was  adverse  to  those  of 
the  Trustee. 
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CONCLUSION 

Defendants  had  a  fair  trial.  There  is  substantial 
evidence  to  support  the  District  Court's  rulings  which 
are  assigned  as  error.  The  evidence  in  support  of  the 
jury's  verdicts  of  guilty  is  overwhelming  and  uncon- 
tradicted. Defendants'  assignments  of  error  are  not 
well  taken.  For  these  and  the  further  resons  set  forth 
in  Appellee's  Brief  it  is  respectfully  submitted  that 
the  District  Court's  Judgments  of  conviction  should 
be  affirmed. 

Respectfully  submitted, 

SIDNEY  I.  LEZAK 

United  States  Attorney 


JACK  G.  COLLINS 

First  Assistant  United  States  Attorney 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Date:  Third  day  of  January,  1968. 

JACK  G.  COLLINS 

First  Assistant  United  States  Attorney 
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APPENDIX 


63 
THE   GRAND  JURY   CHARGES: 

COUNT  I 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 

UNITED  STATES  OF  AMERICA, 

vs.  CR  64-43 

FRED  H.  STEGEMAN  and         INDICTMENT 
lONE  E.  STEGEMAN,  [18  U.S.C.  §  152] 

Defendants. 


A.  On  or  about  December  15,  1960,  involuntary  pe- 
titions in  bankruptcy  were  filed  in  the  United  States 
District  Court  for  the  District  of  Oregon  against  de- 
fendants FRED  H.  STEGEMAN  and  lONE  E. 
STEGEMAN  by  three  creditors  of  said  defendants 
pursuant  to  provisions  of  National  Bankruptcy  Act; 
on  or  about  January  18,  1961,  said  defendants  were 
adjudicated  bankrupts  by  the  United  States  District 
Court  for  the  District  of  Oregon  and  thereafter  a 
Trustee  was  duly  appointed  and  qualified  for  the  bank- 
rupt estates  of  Fred  H.  Stegeman  and  lone  E.  Stege- 
man. 
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B.  On  or  about  December  3,  1960,  in  the  District 
of  Oregon,  defendants  FRED  H.  STEGEMAN  and 
lONE  E.  STEGEMAN  did  individually  and  as  agents 
for  each  other  in  contemplation  of  bankruptcy  pro- 
ceedings against  the  said  Fred  H.  Stegeman  and  lone 
E.  Stegeman  knowingly  and  fraudulently  transfer,  con- 
ceal and  remove  from  the  District  of  Oregon  to  Nelson, 
British  Columbia,  Canada,  the  following  property  own- 
ed by  said  defendants : 

1.  $36,500.00  in  lawful  money  of  the  United 
States; 

2.  Two  cashiers  checks  aggregating  in  value  of 
$26,598.68  lawful  money  of  the  United  States; 

3.  One  Glider  Trailerhouse,  Serial  Number 
462056568,  of  a  value  of  approximately 
$2,500.00;  and 

4.  One  1959  Buick  automobile,  Four-Door  Hard- 
top, Serial  Number  7F20 14858,  of  a  value  of 
approximately  $2,000.00; 

with  the  intent  to  defeat  the  bankruptcy  laws  of  the 
United  States  and  to  conceal  said  property  from  a 
Trustee  and  creditors  of  the  bankrupt  estates  of  the 
said  Fred  H.  Stegeman  and  lone  E.  Stegeman;  in  vio- 
lation of  Section  152,  Title  18,  United  States  Code. 
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COUNT  II 

A.  On  or  about  December  15,  1960,  involuntary  pe- 
titions in  bankruptcy  were  filed  in  the  United  States 
District  Court  for  the  District  of  Oregon  against  de- 
fendants, FRED  H.  STEGEMAN  and  lONE  E. 
STEGEMAN  by  three  creditors  of  said  defendants 
pursuant  to  provisions  of  National  Bankruptcy  Act; 
on  or  about  January  18,  1961,  said  defendants  were 
adjudicated  bankrupts  by  the  United  States  District 
Court  for  the  District  of  Oregon  and  thereafter  a 
Trustee  was  duly  appointed  and  qualified  for  the 
bankrupt  estates  of  Fred  H.  Stegeman  and  lone  E. 
Stegeman. 

B.  From  and  after  December  15,  1960  and  continu- 
ing until  on  or  about  the  respective  dates  as  set  forth 
hereafter,  defendant's  FRED  H.  STEGEMAN  and 
lONE  E.  STEGEMAN  did,  within  the  State  and  Dis- 
trict of  Oregon,  knowingly  and  fraudulently  conceal 
from  the  creditors  and  Trustee  of  the  bankrupt  estates 
of  Fred  H.  Stegeman  and  lone  E.  Stegeman  certain 
property  belonging  to  and  owned  by  their  said  estates, 
to-wit : 

1.  Lawful  money  of  the  United  States  in  the  ap- 
proximate sum  of  $4,435.00,  which  said  defend- 
ants caused  to  be  delivered  to  defendants'  daugh- 
ter, Ljmn  Langmack,  at  Albany,  Oregon,  on  or 
about  December  10,  1960,  and  continuously  con- 
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cealed   by   defendants   until   discovered  by   the 
Trustee  on  or  about  May  5,  1961; 

2.  Lawful  money  of  the  United  States  in  the  ap- 
proximate sum  of  $1,000.00  delivered  by  said 
defendants  to  John  Boock  at  Albany,  Oregon, 
on  or  about  January  1,  1961,  and  continuously 
concealed  by  defendants  until  discovered  by  the 
Trustee  on  or  about  April  6,  1961; 

3.  Lawful  money  of  the  United  States  in  the  ap- 
proximate sum  of  $26,598.68  which  said  defen- 
dants caused  to  be  deposited  to  a  trust  account 
in  the  Albany  Branch  of  the  United  States  Na- 
tional Bank,  Albany,  Oregon,  on  or  about 
January  20,  1961,  and  continuously  concealed 
by  the  defendants  until  discovered  by  the  Trus- 
tee on  or  about  April  1,  1961; 

4.  One  Cessna  Aircraft,  Serial  33716  Model  182, 
NC5716B  continuously  concealed  by  defendants 
at  Lebanon  and  Springfield,  Oregon,  until  on  or 
about  February  26,  1961,  and  thereafter  trans- 
ferred by  said  defendants  and  William  and 
Corda  Gaubert  to  the  State  and  Eastern  District 
of  Washington  where  said  aircraft  was  discovered 
by  the  Trustee  on  or  about  December  27,  1962; 
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which  property  defendants  Fred  H.  Stegeman  and 
lone  E.  Stegeman  well  knew  was  then  and  there  owned 
by  the  estates  in  bankruptcy  of  Fred  H.  Stegeman  and 
lone  E.  Stegeman;  in  violation  of  Section  152,  Title  18, 
United  States  Code. 

A  TRUE  BILL. 

/s/      Roger  W.  Cooper 

FOREMAN 

SIDNEY  I.  LEZAK 

Acting  United  States  Attorney 

District  of  Oregon 

/s/  Jack  G.  Collins 
JACK  G.  COLLINS 
Assistant  U.  S.  Attorney 

/s/  Rober  C.  Rose 
ROGER  C.  ROSE 
Assistant  U.  S.  Attorney 
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JOHT4    A.    SOOCK 

ATTOnr-JCY  AT    LAV/ 

TITt.E   e:   TRUST    QU1L.SINO 

AL.DANV.    OaCCON 

WAHASH    B.BfAZ 


llcnorfiblo  Bates  Snedocor 
Rofcroe  In  BanVi-uptcy 
Unlt'id  States  Courthouse 
Portlr.ndjOrejon 


Dear  Sirj 


April  1,1961 


Re  I  Fred  ll.Stegeman     B  51313 
lone  E.St<H£ieaan    B  S13U 


Cn  Mirch  8, 1961  I  ma  a  witness  In  the  above  b-iinJtruptcy  hearings  i 
:.s  I  recfill,  f.hon  questioned  if  I  hr.d  any  records,  accoimts  or  pre 
Oi"  tJio  bankrupts  In  my  possoLSionI  replied  in  -J:e  nejCitive.  At  tt 
tine  there  vr-^s  no  question  in  cy  oind  wtiatrjoever  that  :txid  ans^ver 
correct. 


During  the  pnst  t\To  nightsi  have  wr^ -ctled  "ith  the  above  problea, 
i'in'^lly  last  jji^ht  I  c  me  to  the  conclusion  that  -von  though  I  the 
Z  was  tecimically  right  in  ay  asibiver,  I  feel  morally  oblijj.ited  to 
on  my  testimony     o  follors  (  That  I  do  not  have  any  records, 6 

or  property,  but  that  I  do  h-.ve  the  proceeds  oi'  two  cahier' 3  cuecks 
rums  of  vl5,0G0.CO  and  $11,595.68  -  those  checks  vere  made  payt-blc 
Pi-.-.ola  Ste^eman  ar.d  i'-Gmn  Lee  Gte^jer.an,  respectively,  cjxd  I  bellove 
i;ated  in  Octobor  I960.  These  ttro  checks  <^re  Q9'iver-.d  to  oe  about 
16,1961  and  I  .?a3  rcqu"?ted  to  ret  up  an  educational  tru6t  iXmd  fo 
these  tYiO  tjirls.  Thcvt  r- bsequcnt  thereto  I  cet  up  a  corporation  »"o 
that  purpose  and  -.'eposit'?d  the  noney  therein  and  I  still  maiiit'-iin 
c-.^ntrol  of  tho:;e  funds. 

InaEiauch'rs  the  checko  i>ere  in  the  firls'  names  and  were  eaaorsed 
the  jlrls,  I  arsuni'-.d  th:it  the  roney  had  been  transfered  from  I'rcd 
lone  Stegenan  to  the  c'irls  in  October  1950  >.nC  th  t  the  j'irla  were 
actual  orr-nors  as  the  trust  beneficiaries. 

I  can  ;i:'!;ur6  you  that  it  tookconsiderable  praj'erful  thought  last  n 
before  I  clearly   saw  ay  moral    uty  to  a^Jce  this  statonent  .  I  hope 
truat  that  you  may  understand  my  position  in  this  natter  and  that 
has  all  been     one  in  goo'i     aitii*  ^--\ 

Respectfully,' 
VJohn  A.  Doock 


cet 

'Salter  H.Pondergrass 
Attorney  at  Law 
527  ?aci  ic  31dg 
Portlan-, Oregon 


al  John  Boock  1st  Fed  S&L 

Te  Acct  Albany 

Citizens  Bk.  ,    Albany  (FIMPS) 


^  Journal) 


N)    1/16/61 


/60 

)       (Marna)     Ex  1 -N) 


•)  {  Ex    IL)   1/20/61    $10,  000 


•  JJ  (   Ex  1-L)     Z/1/61  $10,000 


(Ex  1-L,    1-N)     2/2/61 


► 
► 

► 

$300     2/6/61     (Ex  1-L) 

Langmack  (Ex  1-N) 
(Ex  1-L)    4/12/61  $21,552.  87 

(Ex  1-N)     4/12/61   $28,  809.  33     Trustee 


$  1,852.87 
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JOH^4    A.    SOOCK 

ATTOPjr-ICY  AT    LAW 

TITLE   *:   TFIUST    QUiLDINO 

ALBANY.    OREGON 

WAnAOH    O.E3K2 


April  1,1961 


Honomblo  Bates  Snedecor 
Roforoe  In  Bimkfuptcy 
Unlt'Dd  States  Courthouse 
Portlr.nd,Oreiion 

Rex  I'Ved  ll.Stogeman    B  51313 
Dear  Sir;  lone  E.Stgtjeaan    B  S1314 

On  Mnrch  3, 1961  I  vo.u  a  witness  in  the  above  bankruptcy  honrlngs  an< 
;is  I  recitll,  «hon  questioned  if  I  hnd  any  records,  nccoiints  or  prop* 
or  tho  bankrupts  in  my  possoLsion'I  replied  in  the  ne;i£itive.  At  thai 
tine  there  vrn^s  no  question  in  my  mind  wtiatr^joever  that  said  ansv/er  t,£ 
correct. 

During  tho  pnst  two  nightsi  have  v/rentled  with  the  above  problea,  at 
finally  last  nicjht  I  c  me  to  the  conclusion  that  -von  though  I  thouj, 
I  tvas  tecimically  right  in  ay  anj<v;er,  I  feel  morally  obli£,'ated  to  •> 
o:i  my  teiitlmony     o  follors  t  That  I  do  not  have  any  records, ace 

or  property,  but  that  I  do  h^iVe  tho  proceeds  of  two  ctihior's  cuecks  i 
puma  of  iil5,000.CO  and  i|?ll,59o,68  -  those  ohecJcs  vere  miido  payable  i 
Pi-.Tiola  Steceman  ar.d  I'-oma  Lee  Ctejjer.an, respectively,  end  I  bellove  v 
(u;tHd  in  October  I960.  These  t?ro  checks  -ore  daiiver'.d  to  oe  about  J 
16,1961  and  I  eas  roq.ui'?ted  to  :?et  up  on  educational  truSt  iXind  for 
these  tvio  {jirls,  Thctt  s'b sequent  thereto  1  set  up  a  corporation  k"or 
that  purpose  and  ^eposit'Jd  the  money  therein  and  I  still  mairttain 
c-.^ntrol  of  tho::e  funds* 

Inacmuch"  ;3  the  checks  tfere  In  the  girls'  names  and  were  endorsed  bji 
the  1.-1  rlB,  I  arR\ira<^,d  th;it  the  roney  had  been  transfored  from  l*rcd  an 
lone  Stegenan  to  the  {,'irls  in  October  1950  -mu  th  t  the  jdrls  were  t 
actual  owners  as  the  tfust  beneficiaries. 

I  can  ai'fiuro  you  that  It  tookconsiderable  praj'erful  thought  lust  nit 
before  I  clearly  saw  ay  moral  ':uty  to  miJce  this  statement  .  I  hope  a 
truat  that  you  may  understand  my  position  in  this  natter  and  that  it 
has  all  been     one  in  goo'i    raitii.  ^--s 

Repp_ectfu]^ly,/ 
VJohn  A,  Doock 


CO 

T^alter  H.Pcnder^rass 
Attorney  at  Law 
527  Paci'-lc  Bldg 
Portlan.;, Oregon 


Treasury  Check 
Aug.   25,    I960 
$32,968.83 
(Ex  lA) 


Treasury  Check 
Aug.   30,    1960 
$5,049.45 
(Ex  lA) 


Treasury  Check 
Oct.    5,    I960 
$49,  969.  64 
(Ex  lA) 


Treasury  Check 
Nov.    22,    1960 
$41,624.79 
(Ex  1-B) 


(Ex  lA)   8/29/60 


US  National 
Albany 


(Ex  IGG)  9/1/60 


Lane  City 
Florence 


<{  Ex  IC,    ID) 


Citizens  Bk. 
of  Albany 


$13,  176.  87 

(Ex  IGG)  8/30/60 


$19,791.46 


1st.   National 
of  Lebanon 


(See  Ex  1-H  Journal) 
-►r-7 


John  Boock 

Te  Acct 

Citizens  Bk.  ,   Albany 


1st  Fed  S&L 
Albany 
(FIMPS) 


(  Ex    lA)  9/7/60 


$5,049.45 


(Ex  lA)   10/8/60 


$49,  969.64 


(Ex  IB)   11/30/60 


$41,624.79 


_^(Ex  IC,    ID) 


^(Ex   IC,    IC,    IF)      11/12/60     (Gaubert) 

7849 
(Ex  ID,    IC,    IE)      10/28/60     (Gaubert) 

7850 
Pamela)         10/27/60 

(Ex  1-N)   1/16/61 

(Ex   l-I  Acct    100) 

(Ex  1-H  R-7)                                  1  $2,680.  11 

(Ex  IC)    (Ex  IE)     10/27/60   I  $15,000 

$32,680.11      ^                               1  $15,000 

7848               8013 
(Marna)     |  $11,598.68 

11/10/60 
(Ex  IF)       (Marna)     Ex 

-N). 

289.53      cash 

(Ex  IE)    1      8014 

1    $3,200.00 

(Ex  IF) 

( 

$201.  32     (Ex  1-JJ 


(  Ex    IL)   1/20/61    $10,000 
(   Ex  1-L)     2/1/61  $10,000 


(Ex  1-L,    1-N)     2/2/61 
$  1,852.  87 


(Ex  IG) 
11/30/60 


5,  124.79 
25260      $6000 


25261       $6000 


25262      $6000 


25263       $6000 


25264       $6000 


25265        $6500 


(Ex  2A)    12/10/60 


$4,435.54      Langr 
(Ex  IC)   12/6/60 


$1,055.00      Boock 
(Ex  1-LL)        3  cks. 


$79.76     trailer 
(Ex  1-LL)  Cessna 


(Ex  l-I  Acct  204-N) 


Cottage 
12/3/60       Grove 

1st  Nat 
12/2/60      Eugene 

Cottage 
12/3/60      Grove 

Lane  City 
12/2/60     Florence 

Lane  City 
12/2/60     Florence 

1st  Nat 
12/2/60       Eugene 


(Ex  1-L)    4/12/61  $21,552.87 

(Ex  1-N)     4/12/61   $28,809.33     Trustee 


$300     2/6/61     (Ex  1-L) 
Langmack  (Ex  1-N) 
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Jo:;?:  A.  12coc.< 

.•-,.1  ^^.  :N_-.    A.    uv-v 
*,■    -.^r'.   -i.-.i-.-.i:  J 

April  12,    1961 


idergrass,  Spackman,  Bullivant  &  Wright 

lorneys  at  Law 

!ific  Building 

•tland  4,  Cfregon 

RE:   Fred  H.  btegeman,  No.  B  51313 
lone  E.  Stegeman.  No.  B  51314 

;antion:   Walt  Pendergrass 

Pursuant  to  your  letter  of  April  7i  19^1,  I  aa  submitting  the 
.lowing  accounting  of  moneys  received  and  disbursed  on  the  above 
iter: 

1-1-61    Gaubert  Fay-.ent  )<1,000.00 

1-16-bl    Cashiers  cneck  irJQ^O  15,000.00 

1-16-61    Cashiers  check  ^5^8013      11,598.68 
2-1-61     I^ynn  Langmack  check        1,852.87 

Total 129,451.55 

iBUKSE-^KTS:, 

1-16-61   Oregon  Corp.  Coram,  filing  fee   $  20.00 
2-6-61     l^ynn  Lang.T.aciT  Check  300.00 

2-<i2-6ll   Lynn  Langmack  check  322.22 

Total  Disbursements 642.22 

Balance  on  Hand 5>28, 609.33 

I  have  prepared  my  trustee  c'  "ck  in  the  above  amount  to  the  order 
V/illiam  Kennedy,  Trustee  and  am  enclosing  it  herewith. 

Also,  I  am  enclosing  my  claim  for  services  in  the  sum  of  £550.00. 
is  difficult  to  put  a  value  on  such  services  I  can  assure  you.   1 
lid  never  knowingly  engage  in  a  comparable  matter  for  a  hundred  fold 
it  claim. 

1  appreciate  the  courtesy  and  cooperation  you  have  shov;n  me 
this  matter.   1  have  written  the  Stegemans  recommending  that  they 
)perate  with  you  in  bringing  tl34ls  matter  to  a  satisfactory  settlement. 


5/rr 
ilosure 


^<tC^r^f    ^  '^''Cc^tit.rt^'^  t<^A 
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LAURENCE    MORLEV 


WILLIAM    R.   THOMAS 


MORLEY.    THOMAS    &    ORONA 

ATTORNEVB    AT    LAW 

PHONE   ALpini  e-3IS4 

so    a.    MAPLC    ST. 

LEBANON.   OREGON 


April  7.  1961 


Mr.  and  Mrs.  Fred  Stogoman 
Kline  Trailer  Park 
Nelson,  British  Columbia 

Dear  Mr.  and  Mrs.  Stegoman: 


It  has  boon  some  time  since  I  returned  from  your  place,  anc 
I  promised  you  that  as  soon  as  I  could  got  adequate  infor.-..a 
collected  together  I  would  forward  it  to  you,  and  pass  alor 
my  suggestions.  A  lot  of  things,  apparently,  have  tolcen  p, 
since  I  left  your  premises.  I  will  do  my  best  to  outline  s 
many  things  as  I  can. 

First,  I  told  you  I  v;ould  try  to  investigate  and  find  out  1: 
many  claims  hiid  been  filed  agaxniit  you  in  the  bankruptcy  pi 
ceedings  and  the  extent  of  the  claims.   To  the  best  of  my 
knOT-; ledge  only  one  claim  has  actually  been  filed  todate.  1 
claim  Is  the  claim  of  the  First  National  Bank  in  the  sura  oi 
$34,500.00,  plus  soma  interest.   No  other  claims  have  been 
filed,  but  a  number  of  other  claimants  have  written  in  and 
intimated  that  they  intend  to  file.  V/o  cannot  take  any 
action  in  regar*"!  to  any  of  them  until  we  know  exactly  v;hat 
tiioy  intend  to  do. 

The  Dachmann  Brothers  are  in  the  process  of  filing  their 
claim,  and  I  believe  that  it  has  bean  forwarded  to  tho  Trus 
in  Bankruptcy.   Their  claim  is  in  the  sum  of  $19,030.25. 

In  regard  to  the  Bachraann  claim,  I  have  gone  over  the  matt 
with  the  Trustee  in  Bankruptcy  and  the  other  attorneys  inte 
osted  therein,  and  am  satisfied,  and  I  believe  that  they  arai 
satisfied  that  we  will  be  able  to  dispose  of  this  item  witi 
or  without  your  presence.  It  would  be  a  lot  easier  with  yoj 
presence,  but  v;e  probably  can  defeat  it  anyway,  in  light  of' 
the  testimony  that  you  have  already  given  in  your  depositio 
plus  the  other  information  that  y;G  have  and  can  acquire.  I' 
would  therefore  r^ach  the  conclusion  that  the  Bachmann  clali 
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f  little  or  no  consoquGnco. 

Dolaa  Construction  Company  hava  written  in  indicating  that 

are  intending  to  filo  a  claim  for  $25,940.25  and  incidentally 
Feonaughty  Equipmont  people  have  also  inferred  that  they  aro 
nding  to  file  a  claim. 

ve  already  advised  the  Trvs  tee  in  Bankruptcy,  and  his  counsel 

these  claims  are  duplicates,  and  that   in  addition  to  that, 
s  your  opinion  that  the  claim  is  of  no  greater  value  that... 
000.00.   It  is  either  due  Dolan,  or  Feenaughty,  but  you  do 
knov;  which.   I  have  explained  to  him  that  you  agreed  to 
Dolan  .90  cents  a  yard  for  the  crusher  and  jaws,  but  he 
not  provide  the  jaws.   That  you  later  made  a  deal  with 
aughty  v;hich  would  bo  .70  cents  a  ton,  and  then  you  made 

own  independent  agrcenont  in  connection  with  the  jav;s. 
either  way  you  do  not  boliove  that  the  item  would  run  more 
$10,000.00,  or  $11,000.00. 

avo  examined  the  bond  with  the  imited  Pacific  People  in 
action  with  this  item,  and  unless  there  is  some  other  in- 
retation  that  I  cannot  find  it  would  not  appear  to  me  that 
bonding  company  has  any  responsibility  on  this  rental 
gation. 

Stone  Machinery  Company  have  intimated  that  they  are  going 
ile  a  claim  for  $903.00,  I  do  not  know  a  thing  about  this 
I  would   appreciate  some  information  from  you. 

Rogers  Tire  People  have  sent  in  a  bill,  but  no  claim  as 
for  $17,934.84.   According  to  my  understanding  these 
tires  that  were  put  on  equipment  that  went  to  the  Pappe 
le,  and  if  for  no  other  reason  you  should  receive   some 
tional  credit  from  Pappe.  No  doubt  you  do  owe  the  tire 
,  and  if  there  is  anything  wrong  with  this  particular 
unt.  I  would  appreciate  your  giving  me  further  information. 

Howard  Cooper  people  have  a  claim  for  $309.39.   I  do  not 
what  this  is  all  about,  and  if  you  can  give  me  some 
rmation  I  would  appreciate  it. 

.  McEwen  has  a  claim  for  $7,200.00,  or  intimates  that 
v;ould  have  one.   I  think  that  I  am  spelling  the  name  right, 
it  may  be  that  1   misunderstood  it,  or  do  not  read  the  hand- 
ing correctly.  Please  let  me  know  what  this  is  all  about. 
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Mansfiold  did  file  a  claira  for  $9C4.01.  It  is  ray  rocollecti 
fro.n  my  convorsation  with  you  that  you  do  not  owa  him  any  thin 
Ic  is  my  understanding  that  tho  policy  he  issued  to  you  did  n 
provide  for  a  premium  ratio  on  it,  and  you  v;erQ  dissatisfied 
on  it,  and  you  asked  that  it  be  cancelled,  but  novertholess, 
he  billed  you  anyway.  A  little  more  detail  on  this  v;ould  be 
appreciated. 

In  examining  the  correspondence  with  tho  Halton  Tractor  Corap 
it  appears  that  you  owed  them  in  excess  of  $60,000.00,  abou 
$42,000.00  on  the  contract,  and  about  $21,000.00  on  the  mortg 
It  seems  that  on  December  9,  1960,  prior  to  the  filing  of  tho 
bankruptcy  proceedings  they  became  panicy  over  the  fact  that 
some  of  tho  equipment  was  being  moved,  and  that  they  couldnot 
locate  you,  and  they  proceeded  to  pick  up  the  equipment,  i?i;sp 
your  fears  that  the  B-^nk  had  something  to  do  with  this  lot  m 
assure  you  that  the  bank  did  not,  and  they  v^^ore  just  as  surpdi 
3.~  you  were.  In  fact,  they  wore  even  surprised  to  find  out 
they  had  picked  it  up  before  the  ban];ruptcy  proceedings  start] 
and  we  just  discovered  that  fact.  \Ticn  they  picked  it  up,  apjpj 
they  sold  the  stuff  at  some  kind  of  a  sale,  v;hich  is  not  comjj 
explainable,  and  claim  that  you  still  owe  a  balance  of  $4S,3Cj 
It  '.nems  tha::  they  only  got  eibout  $21,000.00  out  of  the  equip 
Vie  have  quite  a  bit  of  evidence  compiled,  plus  the  letter  yoVl 
written  to  mo  which  indicates  to  me  that  they  had  raore  than  I 
equate  security  for  their  money  that  v^as  due  them.  I  boliovc 
it  was  admitted  that  the  equipment  was  vjorth  approximately  $"' 
M/e  realize  that  upon  a  forced  sale  it  would  not  bring  that  mi! 
b"ut  it  ought  to  have  brought  enough  to  pay  off  the  full  obli< 
hence,  vie  are  not  greatly  disturbed  about  their  claira  again:} 
you.  We  believe  that  we  can  get  thorn  to  settle  that  withoi 
a::;king  for  a  deficiency  judgment,  and  I  suspect  that  they  wii 
not  tcike  such  steps. 

j 
'•^"lia  Pappe  claim  has  not  yet  bjen  filed,  and  it  is  in  the  a: 
of  about  $65,000.00.  Just  v;hy  it  has  not  been  filed  wg  do  n 
know,  and  v;o  cannot  quite  understand  their  attitude  in  respeii 
to  it.  Vie  are  going  tc  resist  it  all  of  the  v;ay,  although  I 
may   ta3c3   some   sort  of  a  settlement. 

Of  course.    United  Pacific  Insurance  Company,    on   their  bond, 
has   an  open  claim,    but  as    far  as   I   can   tall   they  have   not 
yet  had    to  pay   out  any   of   the  money,    and   I  doubt   if   they 
will  have   to  pay  out  any  money,    and  under   those  circumstance 
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horo  probably  is  no  obligation  to  thorn.   There  inighc  be 
oruo  other  outstanding  bills,  the  only  other  one  we  Icnov; 
owever,  is  the  small  bill  of  Doug  Cruise  for  $303.00. 
hero  may  be  3  0.nG  others  that  you  might  inform  me  about 
f  you  would,  and   if  you  know  of  them  I  v;ould  appreciate 
eing  advised  so  that  we  can  chock  with  the  people  and  get 
t  cleared  up.   This  is  quite  important  because  unless  the 
oople  file  their  claims  in  this  bankruptcy  or  have  notica 
f  the  bankruptcy  so  that  they  can  file  their  claims  the 
laim  will  not  be  discharged  in  the  banJcruptc  y,  and  soma 
irae  in  the  future  you  may  still  have  to  face  them  regard- 
ess  of  the  outcome  of  this  situation. 

have  outlined  to  you  all   that  I  can  about  the  above  claims, 
nd  all  that  I  know  about  them.   Anything  that  you  have  and 
an  tell  me  I  would  be  glad  to  pass  on  to  the  Trustee,  so 
hat  proper  measures  can  be  taken  to  protect  what  assets 
here  are  in  the  estate. 

am  intending  to  proceed  against  Bond  and  see  what  I  can 
Qt  out  of  hiiT.  on  your  account  with  him.   I  am  satisfied 

can  get  the  $500.00,  but  if  he  does  not  coma  through 
ighty  quickly  we  might  get  considerably  more. 

presume  you  know  by  now  that  Johnny  Soock  contacted  the 
rustea  in  Bankrputcy  by  letter,  and  also  contacted  me  on 
he  5th  day  of  April.   He  became  very  frightened  because 
f  his  position  in  this  matter,  and  I  might  say  that  he  had 
ause  to  be.   As  far  as  I  am  concerned  v;hat  he  did  to  help 
ou  and  the  children  was  perfectly  all  right,  and  I  am  glad 
hat  you  found  someone  that  you  could  trust  in  that  respect, 
owever,  after  he  was  called  before  the  Bankruptcy  Referee, 
nd  put  under  oath,  he  was  obligated  to  reveal  all  of  the 
acts  that  he  knew  about  the  situation,  or  otherv;ise  there 
ight  be  some  danger  of  accusing  him  of  a  conspiracy  to 
Q fraud.   Under  those  circumstances  Johnny  could  have 
obably  suffered  a  severe  penalty,  as  well  as  lose  his 
icanse  to  practice.   He  had  no  other  choice  but  to  reveal 
he  full  facts,  fully  and  completely,  and  to  the  best  of  my 
now ledge  he  has  done  so  and  is  remitting  to  the  Bankruptcy 
rustee  all  of  the  money  that  he  has  under  his  control,  which 

understand   is  around  $26,500.00  for  the  children,  and 
bout  $2,100.00  of  other  money  that  was  left  with  him. 
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I  might  farther  say  that  I  ara  confidant  that  tho  Trustee 
in  Bankruptcy  and  his  attorney  are  not  going  to  rolax  in 
any  degroa.   I  know  that  thoy  aro  going  to  turn  tho  matter 
over  to  tho  F.B.I.  in  a  very  short  timo.   The  only  reason 
they  have  not  done  so  is  that  I  have  begged  them  not  to 
do  it  until  you  have  had  a  full  chance  to  del iberate  and 
reflect  on  what  you  want  to  do.   I  know  that  I  have  dona 
all  that  I  can  to  convince  them  that  neither  you,  nor 
Mrs.  Stogeman  aro  the  kind  of  people  vjho  should  gat  in- 
volved with  the  law,  especially  in  a  crivainal  matter.   I 
have  asked  them  to  hold  off  because  I  thought  you  v;ould 
probably  be  able  to  arrange  to  send  all  of  the  books  in 
to  the  Trustee.   If  you  do  that  that  will  greatly  eliminate 
a  possibility  of  criminal  procedure,  but  I  do  not  think 
that  they  are  going  to  hold  out  very  long. 

In  addition  to  that  I  am  confident  that  they  are  going  to  } 
locate  the  rest  of  the  assets  in  the  estate.  I  understand' 
that  Lyn  has  already  turned  over  a  deed  to  the  house  to  the 
Trustee.  They  have  a  way  of  tracing  all  of  the  checks  I 
and  all  of  the  funds,  although  it  takes  them  considerable 
timo  and  trouble,  and  I  am  sura  that  they  will,  and  v;hen 
they  do  innocent  people  may  gat  hurt.  | 

^.riian  I  read  this  letter  over,  and  when  I  reflect  upon  the  j 
things  that  I  have  told  you  I  find  myself  in  a  very  con-  j 
fused  position.   Frequently  it  does  not  appear  that  I  am 
on  your  side,  because  I  keep  tolling  you  to  do  things  which; 
you  apparently  do  not  whant  to  do,  but,  fran3cly  I  want  you  j 
to  understand  that  I  have  not  asked  you  to  do  anything  that! 
I  did  not  think  that  you  should  do,  and  tlia  things  that  I 
have  suggested  to  you  are  for  your  own  personal  salce.  You 
will  find  out  after  a  while  that  I  ara  telling  you  the 
absolute  facts  and  that  even  though  it  may  not  appear  to 
be  to  your  present  advantage^  in  the  long  run,  if  you  do 
not  consider  fully  what  I  have  boen  telling  you  you  may 
have  some  vary  dijsasterous  results. 

I  still  repeat,  I  think  that  you  should  get  the  books  to  tl 
Trustee  immediately.   I  v;ill  accept  them  for  you  if  you  wan 
to  send  them  to  me.   I  think  you  should  make  a  full  report 
where  tho  other  assets  are  just  as  soon  as  possible,  and 
I  will  forward  those  for  you  if  you  want  me  to.  I  further 
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state  that  I  think   that  the  best  thing  for  you  to  do  is 
for  you  to  personally  appear  back  in  Oregon,  and  got  the 
matter  thrashed  out  once  and  for  all.   If  you  coma  back 
you  will  not  suffer  any  criminal  responsibility,  although 
you  may  suffer  considerable  financial  set  back,  but  I  do 
not  thinlc  it  will  bo  any  worse  than  you  are  going  through 
now. 

Please  remeniiber  you  are  not  a  nan  without  friends.  You 
have  a  multitude  of  them.   I  know  of  no  one  v;ho  thinks  that 
you  are  doing  the  right  thing  for  yourself,  or  your  family. 
All  of  your  friends  will  still  rally  for  you  if  you  come 
back.   If  you  cannot  see  your  way  clear  to  do  that  please 
do  the  other  things  that  I  have  suggested. 

I  dictated  this  letter  a  fow  days  ago,  but  we  were  behind 
in  the  typing  in  the  office,  in  the  meantime  I  have  requested 
the  Trustee  not  to  proceed  through  the  F.B.I,  until  I  have 
had  a  chance  to  hear  from  you.   They  have  been  very  kind 
to  me  in  this  respect,  and  I  am  also  confident  that  they 
have  no  desire  to  be  punativo  about  this,  howaver  I  am  sure 
they  will  tcJce  some  action  by  Monday  or  Tuesday  of  next 
week,  that  is  the  17th  or  18th,  unless  you  and  I  give 
them  some  reassurance  that  it  will  not  be  necessary. 

Sincerely  yours « 

MORLSY,  THOMAS  &  ORONA 


By: 


Laurence  Morley 


IM:k 

BCt  Walter  Pendergrass 
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EXHIBIT  1  -  INTERVIEW  lONE  E.  STEGEMAN 
DATE   12/13/62  AT  NELSON,  B.C.  CANADA 

Mrs.  lONE  E.  STEGEMAN  was  inter- 
viewed in  her  mobil  home  at  KHne's  Trailer 
Court  at  the  southern  outskirts  of  Nelson, 
British  Columbia,  in  the  presence  of  Corporal 
CHARLES  PEEVER,  Royal  Canadian  Moun- 
ted Police,  Detachment  of  Nelson,  B.  C.  Mrs. 
STEGEMAN  was  advised  that  the  interview 
would  concern  the  alleged  concealment  of 
assets  in  relation  to  the  possible  violation  of 
the  National  Bankruptcy  Act,  such  allegations 
involving  her  and  her  husband  FRED  H. 
STEGEMAN.  She  was  further  advised  that 
she  did  not  have  to  furnish  any  information, 
and  that  any  information  so  furnished  by  her 
could  be  used  in  a  court  against  her  and  her 
husband,  and  that  she  had  the  right  to  consult 
an  attorney. 

As  having  been  instructed  by  Acting  U.  S. 
Attorney  SIDNEY  I.  LEZAK  of  Portland, 
Oregon,  it  was  pointed  out  to  Mrs.  STEGE- 
MAN that  prosecutive  action  was  being  con- 
sidered in  this  case,  and  that  this  interview 
might  be  her  last  opportunity  to  make  a 
complete  disclosure.  It  was  also  pointed  out 
to  her  that  it  was  Mr.  LEZAK's  opinion  from  a 
study  that  the  extradition  treaty  between  the 
United  States  and  Canada  would  apply  in  this 
case. 

At  the  beginning  of  the  interview  and  at 
two  or  three  times  throughout  the  interview, 
Mrs.  STEGEMAN  stated  that  she  was  willing 
to  cooperate;  however,  she  further  pointed  out 
that  she  has  previously  furnished  all  the  infor- 
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mation  that  she  knows  to  "the  attorneys  and 
those  other  men"  who  had  previously  called 
upon  her  and  her  husband  in  Nelson,  B.  C, 
several  months  ago  to  interview  her  concerning 
this  matter.  At  each  such  occasion  it  was  ex- 
plained to  her  that  the  interview  would  have 
to  be  voluntary  on  her  part,  and  that  the  inter- 
view was  being  conducted  to  give  her  an  op- 
portunity to  make  a  complete  and  full 
disclosure. 


Mrs.  STEGEMAN  stated  that  she  and  her 
husband  came  to  Canada  in  the  early  part  of 
December,  about  the  third  or  fourth  day,  1960, 
and  at  the  time,  they  came  with  the  intention 
of  looking  for  work.  They  had  never  been  in 
this  area  before,  and  at  the  time,  they  did  not 
know  how  long  they  would  stay.  Mrs.  STEGE- 
MAN said  that  Mr.  STEGEMAN  was 
interested  in  working  in  mining,  farming, 
construction  work,  or  anything  else  he  could 
find  employment  in.  She  said  after  Mr. 
STEGEMAN  was  able  to  find  employment 
and  began  to  work,  he  sent  word  to  Mr. 
WILLIAM  GAUBERT  that  if  he  would  come 
on  up  to  Nelson,  they  were  sure  that  he  would 
be  able  to  find  employment.  She  added  that 
Mr.  and  Mrs.  GAUBERT  came  to  Nelson  the 
following  year,  the  exact  date  she  could  not 
recall,  but  to  the  best  of  her  recollection,  it  was 
probably  some  time  in  March,  1961. 

At  this  point,  Mrs.  STEGEMAN  said  they 
had  got  all  this  information  before  and  they 
had  trumped  up  a  lot  of  charges  against  us. 
However,  when  asked  if  she  wished  to  continue 
the  interview,  she  replied  in  the  affirmative. 
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At  the  time  they  came  to  Canada,  she  said 
they  brought  with  them  their  1959  Buick  car, 
the  trailer  house  in  which  they  are  presently 
residing,  and  their  personal  effects.  She  said 
they  also  brought  with  them  about  what 
money  they  thought  they  would  need  to  carry 
them  through  the  winter.  However,  she 
declined  to  state  specifically  how  much  cash 
they  had  in  their  possession.  Since  they  have 
resided  in  Canada,  she  said  Mr.  STEGEMAN 
has  been  employed  most  of  the  time,  and  that 
his  work  has  been  as  a  heavy-duty  mechanic 
at  various  places  for  various  companies  includ- 
ing Celgar  Industries  of  Castlegar,  British 
Columbia,  and  Finney  Tractor  Company  of 
Nelson.  She  said  that  he  worked  wherever  he 
could. 

In  regards  to  their  first  knowledge  of  the 
bankruptcy  proceedings,  Mrs.  STEGEMAN 
said  they  first  knew  of  the  bankruptcy  pro- 
ceedings when  they  received  a  notice  in  the 
mail  addresed  to  them  at  Nelson,  British 
Columbia,  during  the  latter  part  of  January, 
1961,  approximately  two  months  after  their 
arrival  in  Nelson.  She  said  that  although  she 
does  not  remember  for  sure,  she  believes  that 
this  letter  was  mailed  from  the  Bankruptcy 
Court  in  Oregon.  At  least  she  said  it  was  a 
typed-form  letter  addressed  to  them,  and  she 
added  that  neither  she  nor  her  husband  has 
ever  been  served  with  any  kind  of  notice 
personally. 

She  said  that  it  is  their  intention  and  desire 
to  continue  living  in  Canada,  and  that  they 
have  become  landed  im.rnigrants  in  Canada, 
and  that  "everything  has  been  latched  on  to  by 
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those   people   down   in   Oregon,   and   there   is 
nothing  to  go  back  to  Oregon  for." 

She  said  that  they  have  four  children,  all 
daughters : 

Mrs.  ELIZABETH  LYNN  LANGMACK, 
Albany,  Oregon; 

Mrs.  SUZANNE  PENNY,  Nelson,  British 
Columbia; 

MARNA  STEGEMAN,  in  school  at  Nelson; 

PAMELA  STEGEMAN,  in  school  at 
Nelson. 

Mrs.  STEGEMAN  said  that  the  three 
younger  girls  moved  to  Nelson  and  have  re- 
sided there  most  of  the  time  that  Mrs,  LANG- 
MACK  has  continued  to  reside  in  Albany, 
Oregon,  but  has  on  three  or  four  occasions 
visited  with  them  in  Nelson.  As  to  the  time 
of  the  arrival  of  the  three  girls  in  Canada,  Mrs. 
STEGEMAN  said  they  did  not  come  to  Nel- 
son when  the  parents  moved  there  in  early 
December,  1960,  but  that  the  girls  had  re- 
mained behind  at  their  home  in  Oregon  until 
Christmas  time  of  the  same  year,  at  which 
time  they  came  to  Nelson  and  continued  to 
live  there  until  this  date. 

Mrs.  STEGEMAN  said  that  neither  she 
nor  her  husband  heard  from  the  three  girls 
(their  daughters)  that  a  United  States  Mar- 
shal or  any  other  representative  from  the 
United  States  Government  was  attempting  to 
contact  them  or  that  bankrupcy  proceedings 
were  being  filed  against  them.  In  fact,  she 
said  they  did  not  learn  any  such  information 
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until  it  was  mailed  to  them  as  mentioned 
above  during  the  latter  part  of  January,  1961. 
In  fact,  she  said  when  she  and  her  husband 
left  home  in  November,  they  took  off  in  the 
car  pulling  the  trailer  looking  for  work  and 
they  traveled  in  Washington,  Oregon,  and 
Idaho,  prior  to  going  to  Nelson,  British  Colum- 
bia. She  said  that  she  recalls  that  their  time 
of  departure  was  shortly  after  November  14, 
1960,  because  she  said  she  was  a  hostess  for 
a  UNICEF  dinner  at  her  home  on  or  about 
November  14.  1960,  and  that  it  was  shortly 
thereafter  that  she  and  her  husband  left  home 
in  Oregon  looking  for  work.  She  said  she  went 
along  with  her  husband  helping  him  to  drive, 
and  throughout  their  travels  in  Washington, 
Oregon,  Idaho,  and  into  British  Columbia,  their 
children  did  not  know  their  whereabouts.  She 
said  she  does  not  now  remember  the  specific 
date,  which  they  advised  their  daughters  where 
they  were,  but  it  was  some  time  in  December 
and  shortly  before  the  daughters  left  their 
home  in  Oregon  to  come  to  British  Columbia 
to  live  with  them. 

She  denied  that  their  daughters  in  anyway 
contacted  them  to  tell  them  about  the  bank- 
ruptcy proceedings  because  she  said  her  daugh- 
ters did  not  know  their  whereabouts. 

In  regards  to  the  airplane,  a  Cessna  182, 
which  had  belonged  to  her  husband,  she  said 
that  Mr.  STEGEMAN  sold  this  aircraft  to 
WILLIAM  GAUBERT  in  about  March,  1961. 
To  describe  this  sale  or  transaction,  she  said 
that  Mr.  STEGEMAN  had  sold  some  heavy 
construction  equipment  to  GAUBERT  while 
were  residing  in  Oregon,  and  then  Mr.  STEGE- 
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MAN  had  borrowed  back  from  GAUBERT  a 
caterpillar  tractor  to  be  used  on  a  construction 
job.  While  Mr.  STEGEMAN  was  using  this 
"cat"  on  a  job  in  Oregon,  he  broke  the  cat  in 
half  and  then  as  payment  for  the  use  of  the 
equipment  and  the  damage  done  to  it,  Mr. 
STEGEMAN  turned  over  to  WILLIAM 
GAUBERT  the  instant  airplane. 

Mrs.  STEGEMAN  said  that  they  did  not 
get  the  title  for  the  instant  aircraft  until  after 
they  had  moved  to  Canada,  and  after  they  had 
been  declared  bankrupt.  She  explained  that  the 
payments  had  been  completed  on  this  aircraft 
at  about  the  time  they  left  Oregon,  and  it  took 
two  or  three  months  at  least  until  the  title  was 
sent  to  them  in  Nelson.  Because  of  this  delay 
in  receipt  of  title,  she  said  it  was  never  turned 
over  to  GAUBERT  at  the  time  the  aircraft 
was  turned  over  to  him. 

After  WILLIAM  GAUBERT  and  his  wife 
moved  to  Nelson  in  March,  1961,  Mrs. 
STEGEMAN  said  that  her  husband  advised 
GAUBERT  that  he  would  like  to  use  the  air- 
craft, and  an  agreement  was  reached  between 
GAUBERT  and  STEGEMAN  that  STEGE- 
MAN could  use  the  aircraft  in  the  Nelson  area 
if  he  would  give  it  the  necessary  care  and  up- 
keep. Mr.  STEGEMAN  had  the  aircraft  flown 
from  Oregon  to  Nelson  with  the  pilot  landing 
at  Trail,  B.C.,  and  clearing  Canadian  customs 
and  immigration  at  that  port.  After  the  plane 
arrived  in  Nelson,  she  said  her  husband  went 
to  see  the  Canadian  officials  and  was  told  that 
because  he  was  now  an  immigrant  in  Canada, 
he  could  not  keep  the  aircraft  in  Canada  on  a 
six-months  permit;  therefore,  she  said  because 
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the  cost  of  bringing  it  into  Canada  on  a  per- 
manent basis  was  prohibitive,  it  was  decided 
that  the  aircraft  should  be  returned  to  the 
United  States  so  she  said  it  was  taken  right 
back.  In  regards  to  the  identity  of  the  person, 
who  had  flown  the  aircraft  from  Oregon  to  Nel- 
son, Mrs.  STEGEMAN  said  that  she  does  not 
remember  the  man's  name,  but  that  they  had 
had  a  man  ferry  it  into  Nelson.  In  regards  to 
the  time  and  conditions  in  which  the  aircraft 
was  returned,  she  said  that  it  was  about  one 
or  two  days  after  the  plane  had  arrived  in 
Nelson  that  it  was  flown  back  into  the  United 
States,  and  to  the  best  of  her  recollection,  the 
date  of  departure  was  postponed  because  of 
weather.  She  said  her  husband  FRED 
STEGEMAN  flew  the  aircraft  from  Nelson 
back  into  the  United  States  and  checked  in  at 
Spokane,  Washington.  When  asked  where  the 
aircraft  was  then  taken  or  where  the  aircraft 
is  located  at  the  present  time,  Mrs.  STEGE- 
MAN said  "I  don't  know  what  he  did  with  it 
after  landing  at  Spokane."  When  asked  if  she 
actually  did  not  know  what  he  had  done  with 
it  or  whether  she  did  not  care  to  say  what  he 
had  done  with  it  after  landing  at  Spokane,  her 
reply  was  "I  cannot  answer  that." 

Mrs.  STEGEMAN  said  that  they  still  owe 
on  the  house  trailer,  and  that  it  is  financed 
through  the  Commercial  Credit  Corporation 
of  Portland,  Oregon,  to  which  company  they 
are  now  and  have  been  since  moving  to  Can- 
ada making  payments  on  a  monthly  basis.  She 
said  these  payments  are  made  by  check  or 
m.oney  order,  and  that  the  money  order  is 
always  of  a  United  States  denomination,  usu- 
ally obtained  from  a  bank  or  a  Post  Office.  In 
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fact,  she  said  that  she  has  made  several  trips 
personally  to  Spokane,  Washington,  at  which 
time  she  has  obtained  these  money  orders  for 
payment  on  the  trailer  hoiuse. 

Mrs.  STEGEMAN  said  that  Mr.  STEGE- 
MAN  is  now  working  on  a  logging  job  about 
12  miles  out  of  Burton,  B.  C,  for  the  Celgar 
Company,  and  that  he  comes  home  only  on 
week  ends.  She  said  that  the  place  where  he 
is  employed  at  this  time  ctf  year  is  inaccessible 
by  automobile  because  of  road  and  weather 
conditions.  She  added  that  he  would  have  no 
additional  information  to  furnish  other  than 
what  she  is  able  to  and  is  furnishing  in  this 
interview. 

At  this  point,  Mrs.  STEGEMAN  was  ad- 
vised that  information  had  been  received  to 
the  effect  that  she  had  written  a  letter  stating 
that  her  husband  has  a  deteriorated  mental 
condition,  and  she  was  asked  to  comment  on 
this.  She  stated  that  he  has  worried  so  much 
about  his  backsets  and  the  hardships  that  have 
been  brought  to  him  by  the  people  in  Oregon, 
that  she  believes  that  he  has  approached  a 
nervous  breakdown.  She  admitted  that  she  did 
ndt  think  he  had  actually  reached  the  point  of 
a  nervous  breakdown,  but  that  he  had  closely 
approached  this.  However,  she  said  for  the 
past  couple  of  months  he  has  been  a  little 
better  because  his  health  in  general  has  been 
better  and  because  he  has  been  able  to  get  out 
and  work  for  a  living.  She  said  he  was  quite 
sick  this  summer  with  a  bone  infection  in  his 
right  arm,  to  the  extent  he  was  unable  to  work 
during  the  months  of  June,  July,  and  August. 
Then  he  worked  for  one  month  and  was  off 
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again  for  a  month  or  so  due  to  a  back  injury, 
which  he  said  amounted  to  a  slit  disk. 

She  said  that  her  husband  has  worked  so 
hard  and  so  long  in  his  life  that  he  cannot 
quit  working,  and  when  he  is  unemployed,  it 
greatly  concerns  him.  She  added  that  he  has 
a  good  keen  mind,  and  she  does  not  think  that 
in  anyway  he  is  mentally  ill,  but  that  because 
of  the  pressures  that  have  been  placed  upon 
him  during  the  last  year  or  two,  he  has  had  a 
severe  nervous  condition.  She  said  that  he  has 
been  in  need  of  medical  help,  but  she  very 
much  dislikes  mentioning  anything  about  their 
troubles  down  in  Oregon  because  it  seems  to 
depress  him  to  the  extent  that  he  becomes 
greatly  worried  about  it  again,  and  at  such 
times,  she  wonders  about  a  nervous  break- 
down. When  asked  if  he  has  ever  consulted  a 
psychiatrist,  she  replied  in  the  negative.  She 
said  that  she  does  not  think  that  he  is  actually 
in  need  erf  a  psychiatrist,  but  that  he  needs  to 
forget  his  troubles  and  he  is  happier  when  he 
is  doing  something. 

Mrs.  STEGEMAN  said  "We  have  a  lot  of 
equipment  down  there  in  Oregon,  which  was 
almost  paid  for  at  the  time  we  left  to  look  for 
work,  and  after  we  left  there,  they  came  in  and 
took  it  away."  She  said  by  this  statement  she 
was  referring  to  the  fact  that  it  was  their  desire 
to  continue  in  the  construction  business  at  the 
time  they  left  Oregon,  and  that  they  intended 
to  go  elsewhere  to  look  for  work  inasmuch  as 
there  was  no  work  in  their  own  immediate 
vicinity,  and  after  finding  work,  they  intended 
to  go  back  and  get  their  equipment  and  take 
it  to  the  new  job.   However,  before  they  could 


85 


become  thus  employed  and  settled  she  said 
that  "They"  took  all  of  their  equipment  with- 
out authorization,  and  they,  the  STEGE- 
MANs,  were  unable  to  put  it  to  further  use. 
She  said  when  they  first  came  into  Canada, 
they  came  o»n  a  visitor's  permit,  and  they 
applied  in  the  latter  part  of  January  to  become 
landed  immigrants,  and  further  that  they  took 
their  physical  examinations  to  become  landed 
immigrants  after  they  heard  they  had  been 
declared  bankrupt.  She  added  that  when  they 
came  to  Nelson,  they  still  had  the  equipment 
in  Oregon,  and  they  wanted  to  bring  it  up  into 
Canada  to  use  it  up  there,  but  that  they  could 
not  move  it  until  they  had  a  job  to  move  it  to, 
and  then  the  equipment  was  taken  away  from 
them  before  they  could  move  it  and  use  it  in 
this  area.  She  said  that  it  was  their  intention 
to  move  it  to  this  area  to  put  it  to  use  in  order 
to  be  able  to  finish  paying  for  the  equipment. 

At  this  point,  Mrs.  STEGEMAN  indicated 
that  she  had  furnished  all  the  infoirmation  she 
decided  to  furnish,  and  that  she  had  no  desire 
to  have  the  interview  pursued  further.  She 
stated  that  while  she  and  her  husband  were 
living  in  Nelson  and  her  four  daughters  were 
still  living  in  Oregon,  that  the  daughters 
were  greatly  harassed  by  the  authorities  in 
that  area,  that  the  police  and  everyone  else 
seemed  to  be  against  them,  and  that  whenever 
the  daughters  left  the  home  unattended  that 
someone  broke  into  the  place  on  several  occa- 
sions ransacking  the  house  and  causing  a  great 
deal  of  disturbance.  She  added  that  the  har- 
assment of  her  children  was  extremely  disturb- 
ing and  uncalled  for,  and  she  had  no  desire  to 
return  to  the  United  States  to  live.  She  added 
that  it  now  appears  that  the  United   States 
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authorities  are  trying  to  come  to  Canada  and 
make  things  so  undesirable  for  her  and  her 
family  that  they  will  not  be  able  to  live  there 
either.  She  said  that  it  appears  as  though  the 
United  States  authorities  plan  to  come  to  Can- 
ada and  arrest  her  and  her  husband  like 
common  criminals  and  return  them  to  Oregon 
to  face  charges. 

The    following    description    was    obtained 
through  observation  and  interview: 

Name  Mrs.  lONE  E.  STEGEMAN 

Maiden  Name  RODMAN 

Race  White 

Sex  Female 

Nationality        American  (landed  Canadian 
Immigrant  since  early   1961) 

Height  Approximately  5'6" 

Weight  Approximately  140 

Hair  Black 

Eyes  Brown 

Marital  Status  Married,  wife  of  FRED 

HENRY  STEGEMAN 

Remarks  Because  of  her  apparent  un- 

willingness to  furnish  further  in-  . 
formation,  and  because  most  of 
the  descriptive  information  con- 
cerning this  woman  has  already 
been  obtained,  no  further  effort 
was  made  to  obtain  any  further 
description. 
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EXHIBIT   1    -  INTERVIEW  FRED  STEGEMAN 
DATE  2/20/63  AT  CASTLEGAR,  B.C.,  CANADA 

Mr.  FRED  HENRY  STEGEMAN  was  lo- 
cated at  his  place  of  employment  with  Celgar, 
Ltd.,  near  Castlegar,  British  Columbia,  Cana- 
da, and  he  was  requested  to  come  to  the  office 
of  the  Royal  Canadian  Mounted  Police  in 
Castlegar  for  interview,  which  he  did. 

At  the  beginning  of  the  interview,  STEGE- 
MAN was  advised  of  the  nature  of  the  inter- 
view, that  it  was  to  give  him  an  opportunity  to 
make  a  full  and  complete  disclosure  of  all 
assets  and  liabilities  in  regards  to  an  involun- 
tary bankruptcy  case  that  had  been  filed 
against  him  and  his  wife  in  the  State  of  Oregon. 
He  was  advised  that  he  did  not  have  to  make 
any  statements,  and  that  any  information  that 
he  did  furnish  could  be  used  against  him  in  a 
court  of  law.  He  was  also  advised  that  he  had 
the  right  to  consult  an  attorney. 

STEGEMAN  said  he  was  very  much  willing 
to  cooperate  all  he  could  in  furnishing  all  the 
information  he  knew  relative  to  the  above 
mentioned  bankruptcy.  He  said  he  had  fur- 
nished all  the  information  he  knew  on  previous 
occasions  to  attorneys  who  he  thought  repre- 
sented the  Trustee  in  Bankruptcy,  but  he  was 
willing  to  furnish  it  again. 

When  asked  if  he  recalled  the  disposition 
of  a  United  States  Government  check  in  the 
amount  of  about  $36,000.00  or  $36,500.00, 
made  payable  to  him  a  short  while  prior  to  his 
departure  from  his  hom.e  in  Oregon  in  the  fall 
of  1960,  STEGEMAN  said  he  did  not  recall 
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any  such  check;  however,  when  told  that  writ- 
ten records  reflect  such  a  check  was  issued  to 
him  at  that  time,  and  that  said  check  had  been 
cashed,  STEGEMAN  replied  that  the  money 
from  that  check  was  "spent  paying  bills"  which 
had  been  incurred  through  his  construction 
business.  He  added  that  some  of  it  was  spent 
by  him  looking  for  work.  He  said  he  does  not 
now  recall  just  how  much,  but  that  he  and  his 
wife  spent  well  over  $6,000.00  just  travelling 
around  looking  for  work  after  receipt  of  the 
above  mentioned  check,  and  that  most  of  that 
was  spent  in  December,  1960. 

It  was  pointed  out  to  STEGEMAN  that 
records  also  indicate  when  the  United  States 
Government  check,  in  the  amount  of 
$36,500.00,  was  cashed  in  the  fall  of  1960, 
that  five  (5)  cashier's  checks,  in  the  amount 
of  $6,000.00  each,  and  one  (  1 )  cashier's  check, 
in  the  amount  of  $6,500.00,  were  obtained,  and 
he  was  asked  as  to  the  disposition  of  those 

STEGEMAN  said  he  and  his  wife  were  gone 
from  home  for  about  one  and  one-half  months 
in  November  and  December  of  1960,  looking 
for  work,  and  they  have  never  returned  to 
Oregon;  they  eventually  settled  in  Nelson, 
British  Columbia,  Canada,  where  they  have 
continued  to  live  to  this  time.  He  said  he  has 
been  working  most  of  the  time  since  they 
settled  in  Nelson  in  about  December,  1960. 
He  said  he  has  been  working  the  past  few  days 
at  the  main  plant  of  the  Celgar,  Ltd.,  located 
about  four  miles  northwest  of  Castlegar,  Bri- 
tish Columbia,  but  on  February  21,  1963,  he 
planned  to  return  to  work  at  the  Celgar  logging 
camp  near  Burton,  British  Columbia. 
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checks.  His  reply  was  that  two  (2)  of  those 
checks  were  cashed,  and  the  cash  derived  from 
them  was  used  to  pay  two  ( 2 )  men  to  whom 
he  owed  money;  he  added  that  he  does  not 
now  recall  their  names.  The  remainder  of 
the  four  (4)  above  mentioned  checks  he  said, 
were  subsequently  cashed  and  the  money  used 
to  pay  to  other  people  to  whom  he  owed 
money,  and  he  does  not  recall  any  of  their 
names.  He  added  that  all  of  the  recipients 
were  then  right  around  the  Lebanon,  Oregon, 
area.  He  also  added  that  for  som.e  of  those 
debts  to  be  paid,  he  left  the  money  with  his 
daughter,  LYNN,  to  pay,  but  again  he  did  not 
recall  how  much  nor  to  whom  it  was  to  be  paid, 
and  some  of  the  debts  he  paid  before  he  and 
his  wife  left  Lebanon. 

In  regards  to  the  above  mentioned  six  (6) 
cashier's  checks,  STEGEMAN  said  he  does 
not  recall  the  circumstances  of  cashing  those 
checks,  but  he  does  recall  cashing  a  couple  of 
them  himself,  and  Mrs.  CORDA  GAUBERT 
may  have  cashed  one  or  two  of  them  because 
he  recalls  asking  her  to  do  so.  In  explaining 
this,  STEGEMAN  said  Mrs.  GAUBERT  took 
care  of  all  the  time  records  for  him  while  they 
were  working  at  Whitaker  Creek  (in  Oregon), 
and  she  also  took  care  of  the  banking  for  him 
as  well  as  running  a  lot  of  errands  and  other 
odd  jobs.  He  added  that  he  was  not  with  Mrs. 
GAUBERT  at  the  time  she  cashed  those 
checks,  and  he  does  not  know  who  was  with 
her.  He  also  added  that  Mrs.  GAUBERT  did 
not  keep  any  of  the  money  from  those  checks 
she  cashed.     He  said,  "I  got  it  all  from  her". 

He  said  he  had  no  explanation  why,  when 
those  checks  were  cashed,  the  proceeds  of  the 
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checks  were  obtained  in  $50.00  and  $100.00 
currency,  except  that  he  "wouldn't  have  so 
many  small  bills".  He  said  he  had  a  checking 
account  in  the  Lane  County  (Oregon)  Bank 
at  that  time,  but  because  the  job  was  finished 
at  that  time,  he  knew  he  was  going  to  leave  the 
area,  so  he  paid  off  the  people  he  owed  money 
to,  paying  them  in  cash,  and  he  saw  no  need 
to  further  use  a  checking  account.  He  added, 
"I've  done  it  that  way  lots  of  times",  indicating 
that  he  meant  he  had  paid  off  his  debts  in  cash 
at  the  conclusion  of  a  job  in  a  specific  area. 

STEGEMAN  admitted  that  he  might  have 
taken  $400.00  to  $500.00  of  the  $36,500.00 
check  with  him  into  Canada  when  he  and  his 
wife  moved  to  Nelson,  British  Columbia.  He 
added,  "That's  about  all  I  had  in  my  pockets 
when  I  got  up  here".  He  also  admitted  he  had 
one  other  check  in  the  amount  of  $2,000.00 
paid  to  him  by  a  Mr.  GILE,  owner  of  a  ply- 
wood company  in  Sweethome,  Oregon.  This 
was  cashed  in  the  United  States,  but  he  does 
not  recall  where. 

In  regards  to  the  Cessna  182  airplane  which 
he  had  owned  in  Oregon,  STEGEMAN  said 
as  far  as  he  was  concerned,  the  plane  belonged 
to  the  GAUBERTS;  they  had  a  Bill  of  Sale  for 
it,  this  Bill  of  Sale  having  been  given  by 
STEGEMAN  to  WILLIAM  GAUBERT  in 
about  July  of  1960.  He  explained  that  at  the 
time  of  the  issuance  of  the  Bill  of  Sale  to 
GAUBERT,  STEGEMAN  had  not  finished 
paying  for  the  plane,  but  to  the  best  of  his 
recollection  he  finished  making  the  payments 
on  the  plane  in  about  October  of  1960,  and  he 
vaguely  recalls  that  he  received  the  Registra- 
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tion,  which  comes  in  three  copies,  at  the  time 
he  made  the  final  payment  in  about  October 
1960.  However,  he  does  not  now  recall  what 
happened  to  the  Registration.  He  believes  he 
left  it  in  the  STEGEMAN  home  in  Lebanon. 
He  has  not  seen  it  since  he  left  Oregon,  and  he 
does  not  know  its  whereabouts. 

In  explaining  the  transfer  of  ownership  of 
the  airplane  to  GAUBERT,  STEGEMAN  said 
he  had  sold  GAUBERT  some  heavy  duty  road 
construction  equipment  in  the  form  of  D-8 
cats,  trucks,  and  miscellaneous  equipment 
during  about  the  last  part  of  February,  1960. 
He  added  that  he  was  not  sure  of  the  year,  but 
he  believes  it  was  1960.  Then  later  in  that 
same  year,  STEGEMAN  borrowed  that  equip- 
ment back  from  GAUBERT,  rent  free,  with 
the  understanding  that  STEGEMAN  would 
return  the  equipment  in  a  good  state  of  repair. 
However,  in  about  July  or  August  of  1960, 
STEGEMAN  returned  the  equipment  to 
GAUBERT,  but  because  he  did  not  have  the 
money  to  have  the  equipment  repaired  he  had 
to  return  it  in  worse  condition  than  what  he 
had  agreed  to  return  it. 

He  said  one  cat  had  a  broken  case  and  other 
parts  that  were  in  need  of  repair,  amounting  to 
a  repair  bill  of  about  $6,000.00.  STEGEMAN 
said  he  told  GAUBERT  he  was  unable  to  ful- 
fill his  agreement  in  repairing  the  equipment 
as  he  had  promised  to  do,  so  he  told  GAU- 
BERT he  would  turn  over  to  him  the  above 
mentioned  airplane,  and  that  GAUBERT 
might  be  able  to  sell  it  for  enough  money  to 
take  care  of  the  needed  repairs  to  the  heavy 
duty   equipment.    This    was    agreeable    with 
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GAUBERT,  and  it  was  at  this  time  that  GAU- 
BERT  was  given  the  Bill  of  Sale  for  the  plane. 

STEGEMAN  said  he  had  tried  to  sell  the 
airplane,  but  without  succes.  He  added  that  he 
had  attempted  to  sell  the  aircraft  at  the  Trout- 
dale,  Oregon,  airport. 

STEGEMAN  said  when  the  airplane  was 
brought  to  Nelson,  British  Columbia,  he  rented 
it  from  the  GAUBERTs.  He  said  he  never 
knew  CHARLES  HAMLIN,  but  he  vaguely 
recalls  that  it  was  HAMLIN  who  flew  the 
plane  from  Oregon  to  Nelson;  however,  he 
does  not  recall  who  arranged  for  it  to  be  flown 
to  Nelson  by  HAMLIN,  but  it  is  his  opinion 
that  WILLIAM  GAUBERT  did.  At  that  time, 
to  the  best  of  his  recollection,  GAUBERT  was 
living  in  Pasco,  Washington,  and  he  vaguely 
recalls  phoning  GAUBERT  from  Nelson  to 
Pasco,  at  which  time  he  asked  GAUBERT  if 
he  could  rent  the  plane.  He  said  he  now  be- 
lieves the  plane,  at  that  time,  was  in  Pasco, 
rather  than  in  Oregon.  He  added,  "At  least 
that's  what  GAUBERT  told  me". 

STEGEMAN  said  he  wanted  to  use  the 
plane  to  go  from  Spokane,  Washington  to 
Billings,  Montana,  and  back  to  Spokane,  but 
he  never  did  make  the  trip.  He  explained  the 
reason  for  his  intended  trip  was  to  go  to  Bill- 
ings to  talk  to  a  man  who  reportedly  owned 
some  mines  in  Canada,  because  STEGEMAN 
was  interested  in  purchasing  those  mines.  After 
he  made  arrangements  to  obtain  GAUBERT's 
plane,  STEGEMAN  said  he  learned  the  man 
no  longer  lived  in  Billings,  so  he  decided  not 
to  make  the  trip. 


93 


By  this  time  he  said  he  had  the  plane  in 
Nelson,  having  been  flown  there  by  HAMLIN, 
so  STEGEMAN  flew  the  plane  from  Nelson 
to  Felts  Field,  Spokane,  Washington.  He  does 
not  recall  the  date,  but  he  said  about  February 
21,  1961,  could  have  been  the  date  of  that 
flight,  and  he  would  have  to  consult  the  flight 
plan  for  the  exact  date.  After  flying  the  plane 
to  Spokane,  STEGEMAN  said  he  turned  the 
plane  over  to  a  party  whom  he  knew  only  as 
"DOC"  TESTER  who  was  going  to  use  it.  He 
added  that  "DOC"  TESTER  later  told  him 
that  he  had  used  it,  but  did  not  give  details 
what  he  had  used  it  for,  where  he  had  flown  in 
it,  or  what  he  had  ultimately  done  with  the  air- 
plane. He  added.  "He  took  off  in  the  plane  at 
Spokane's  Felts  Field,  and  that's  the  last  I  saw 
of  it".  He  also  said  "DOC"  TESTER  later  told 
him  he  had  left  the  plane  in  Spokane,  but  that 
STEGEMAN  did  not  go  to  Spokane  to  see. 
He  added,  "As  a  matter  of  fact,  I  don't  believe 
I  told  GAUBERT  where  it  was;  I  just  lost 
interest  in  everything". 

According  to  STEGEMAN,  "DOC"  TES- 
TER was  also  interested  in  the  mines  in  Can- 
ada that  were  owned  by  the  man  who 
reportedly  lived  in  Billings,  Montana,  and 
TESTER  was  supposed  to  live  in  the  area  of 
Metaline  Falls,  Washington.  He  said  he  knew 
no  more  about  the  man.  STEGEMAN  admit- 
ted that  TED  TESTER  is  married  to  a  sister 
of  Mrs.  STEGEMAN,  and  that  they  live  in 
Spokane,  Washington,  but  that  TED  TESTER 
is  not  identical  with  "DOC"  TESTER,  and 
to  the  best  of  his  knowledge  there  is  no  rela- 
tionship between  the  two  men. 
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STEGEMAN  said  he  did  not  know  the 
instant  airplane  had  been  placed  in  a  hangar 
in  Colville,  Washington,  and  that  if  it  were  so 
placed  there,  he  had  nothing  to  do  with  having 
it  put  there. 

STEGEMAN  related  that  at  times  he  was 
in  need  of  cash  while  he  was  on  the  road  con- 
tracting business  in  Oregon,  and  on  some  such 
occasions,  he  sold  some  of  his  equipment.  He 
added  that  in  about  February,  1960,  he  sold 
three  wagon  air  drills,  fully  automatic,  each 
being  valued  at  about  $8,000.00,  and  he  sold 
all  three  for  about  $5,500.00  to  GEORGE 
M.  PHILPOT,  Portland,  Oregon,  because  he 
needed  the  money.  He  added  that  was  the 
reason  why  he  made  such  a  cheap  sale  of 
equipment  to  GAUBERT. 

Concerning  the  setting  up  of  a  Trust  Fund 
for  his  daughters,  STEGEMAN  said  he  had 
an  attorney  by  the  name  of  Mr.  BOCK  or 
BACK,  of  Albany,  Oregon,  set  up  a  Trust 
Fund  for  the  three  youngest  daughters  for 
their  education.  He  said  he  does  not  recall 
when  it  was  set  up  for  them,  but  it  seems  like 
it  was  about  the  time  he  and  his  wife  left 
Oregon. 

STEGEMAN  explained  that  about  ten 
(10)  years  earlier,  he  had  set  up  a  Trust  Fund 
for  their  eldest  daughter,  whose  name  is  now 
LYNN  LANGMACK,  in  the  amount  of  about 
$5,000.00  with  a  Savings  and  Loan  Associa- 
tion in  Portland,  but  after  awhile,  he  became 
in  need  of  money  and  borrowed  money  from 
that  Trust  Fund  with  the  intention  of  repaying 
it;  however,  they  never  did  pay  it  back.     Be- 
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cause  they  had  taken  her  Trust  Fund  from 
LYNN,  he  said  they  turned  over  to  her  their 
house  in  Lebanon,  Oregon,  along  with  some 
other  real  estate  property  in  Lebanon,  but  he 
has  since  understood  that  the  bankruptcy 
court  took  all  of  that  from  her. 


As  to  the  Trust  Funds  for  the  three  younger 
girls,  STEGEMAN  said  he  does  not  recall  the 
amount  for  each,  nor  the  total  amount  for  all 
three,  but  he  does  recall  turning  over  to  Mr. 
BOOCK  some  cashier's  checks  on  the  bank  in 
Albany,  Oregon,  the  name  of  the  bank  he  does 
not  now  recall.  He  said  this  was  definitely 
done  before  he  and  his  wife  received  any 
notice  of  the  bankruptcy  proceedings  that  had 
been  filed  against  them.  He  said  he  does  not 
recall  how  they  first  learned  of  the  bankruptcy, 
but  he  believes  they  first  learned  of  it  in  a 
letter  mailed  to  them  in  Nelson  from  the 
bankruptcy  court.  He  added  that  he  does  not 
believe  his  daughters  knew  of  the  bankruptcy 
action  until  after  they  moved  to  Nelson  during 
the  winter  of  1960-1961,  and  learned  of  it  at 
the  same  time  the  parents  learned. 

STEGEMAN  said  the  two  (2)  cashier's 
checks,  which  were  turned  over  to  Mr.  BOOCK 
for  the  purpose  of  setting  up  a  Trust  Fund  for 
the  three  girls,  were  dated  in  about  October, 
1960,  and  the  two  checks  were  to  be  split 
between  the  three  girls  who  were  still  in 
school.  He  said  he  believes  he  sent  those  two 
(2  )  checks  during  the  last  of  December,  1960, 
or  the  first  of  January,  1961,  to  Mr.  BOOCK, 
and  he  is  inclined  to  believe  it  was  in  the  last 
part  of  December,  1960. 
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According  to  STEGEMAN,  he  had  plans 
that  he  could  borrow  on  the  $26,598.68  that 
was  being  placed  into  the  Trust  Funds  for  the 
three  girls,  and  by  borrowing  on  that,  he  would 
never  actually  have  to  remove  all  of  it.  He 
said  the  intended  borrowing  would  be  to  make 
payments  on  debts  which  he  owed.  At  that 
time,  he  said  he  had  good  prospects  of  getting 
good  work  on  the  construction  of  a  natural  gas 
pipeline  extending  from  Canada  to  California 
and  entering  the  United  States  near  Creston, 
British  Columbia,  Canada.  He  explained  that 
when  he  and  his  wife  first  came  to  Canada,  he 
was  trying  to  find  work,  and  he  had  an  excel- 
lent prospect  of  getting  employment  that 
would  give  good  pay  on  that  pipeline  con- 
struction near  Creston,  British  Columbia,  but 
in  about  the  last  of  January  or  the  first  of 
February,  1961,  he  received  notice  of  the 
involuntary  bankruptcy  that  had  been  filed 
against  him  in  Oregon.  When  he  received  that 
information,  he  said  he  just  dropped  all  efforts 
to  get  the  pipeline  job  and  returned  to  his  new 
home  in  Nelson,  where  he  had  been  living. 
He  said  he  had  spent  November  and  part  of 
December,  1960,  in  the  Creston  area  awaiting 
employment. 

STEGEMAN  said  he  never,  at  any  time, 
had  any  intentions  of  concealing  funds  from  his 
creditors,  and  "If  they  had  left  me  alone,  I'd 
have  been  back  in  Lebanon  about  mid- January 
or  the  last  of  January  with  the  money  to  pay 
my  creditors".  He  added  that  he  had  arranged 
for  financial  backing  at  some  "place  out  of 
Spokane"  in  order  to  enable  him  to  pay  off 
all  his  creditors,  but  when  the  bankruptcy  was 
filed  against  him,  he  gave  up  on  that  plan.  He 
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refused  to  give  the  name  of  the  person  or 
institution  or  even  the  name  of  the  town  out 
of  Spokane  where  he  had  arranged  to  obtain 
the  financial  backing. 

He  said  he  does  not  recall  any  United  States 
Government  check  in  the  approximate  amount 
of  $49,000.00  without  reviewing  his  financial 
record  books  for  the  operation  of  his  construc- 
tion company.  However,  he  said  this  money 
could  have  been  used  to  obtain  cashier's  checks 
for  his  daughters'  Trust  Funds. 

STEGEMAN  said  he  did  not  reply  to  the 
letters  written  on  or  about  June  1,  1961,  and 
December  19,  1961,  by  Mr.  PENDERGAST, 
the  attorney  for  the  Trustee  in  this  bankruptcy 
case,  although  he  acknowledged  receiving 
them  because  he  had  lost  all  interest.  He 
added,  "If  they'd  have  left  us  alone,  we'd  have 
paid  the  money".  He  said  he  plans  to  pay  off 
all  the  debts  he  owes  some  day,  but  he  does  not 
know  how  he  will  do  it. 

The  following  description  was  obtained 
through  observation  and  interview: 


Name 

FRED  HENRY  STEGEMAN 

Race 

White 

Sex 

Male 

Nationality  American,  now  a  landed 

Canadian  Immigrant 

Age  49  years 

Born  May  16,  1913,  at  Bickelton, 

Washington 
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Height  5' 61/2" 

Weight  156  lbs. 

Hair  Gray,  formerly  dark  brown 

Eyes  Brown,  wears  glasses 

Education  High  School  Graduate 

Parents  Deceased 

Wife  lONE  E.  STEGEMAN 

Residence        Kline's  Trailer  Court,  Nelson, 
British  Columbia 

Employment       Heavy  equipment  operator 
and  mechanic 


1 
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DEFENDANTS'  REQUESTED  INSTRUCTION  NO.  15 

You  are  instructed  that  inasmuch  as  defend- 
ants were  resident  in  Nelson,  British  Columbia, 
Canada,  autside  of  the  jurisdiction  of  the  Bank- 
ruptcy Court  at  the  time  of  the  filing  of  the 
Petition  for  Involuntary  Bankruptcy  against 
them,  and  inasmuch  as  there  was  no  personal 
service  on  either  of  the  defendants,  only  in 
rem  jurisdiction  of  the  bankrupt  estates  was 
acquired  by  the  Court.  Therefore  defendants 
had  no  duty  to  personally  disclose  assets  or  to 
personally  attend  Meetings  of  Creditors;  rath- 
er, defendants  were  required  only  not  to  con- 
ceal assets  within  the  State  of  Oregon,  and 
even  this  limited  duty  did  not  arise  until  the 
defendants  acquired  actual  knowledge  of  the 
bankruptcy  proceedings.  EDWARDS  v.  U.S. 
(CA  9,  Wash.  1959)  265  F2d  302.  RACH- 
MIL  V.  U.S.  (CA  9,  1930)  43  F2d  878,  cert, 
den.  283  U.S.  819,  51  S.  Ct.  344,  75  L.  Ed. 
1434. 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 

UNITED  STATES  OF  AMERICA 

V.  CR  64-43 

lONE  E.  STEGEMAN, 

defendant. 

On  this  24th  day  of  May,  1967  came  Jack 
Collins  the  attorney  for  the  government  and 
the  defendant  appeared  in  person  and  by 
counsel,  Louise  Jayne. 

It  Is  Adjudged  that  the  defendant  has  been 
convicted  upon  his  plea  of  not  guilty  and  a 
verdict  of  guilty  of  the  offense  of  knowingly 
and  fraudulently  transferring,  concealing  and 
removing  from  the  District  of  Oregon  to  Nel- 
son, British  Columbia,  Canada  certain  pro- 
perty, with  intent  to  defeat  the  Bankruptcy 
laws  of  the  United  States  and  to  conceal  said 
property  from  a  Trustee  and  creditors  of  the 
bankrupt  estate,  in  violation  of  Title  18, 
United  States  Code,  Section  152  as  charged 
in  count  I;  and  knowingly  and  fraudulently 
concealing  from  creditors  and  Trustee  of  the 
bankrupt  estate  certain  property  belonging  to 
and  owned  by  said  estate,  which  property  de- 
fendant well  knew  was  then  and  there  owned 
by  the  estate  in  bankruptcy,  in  violation  of 
Title  18,  United  States  Code,  Section  152,  as 
charged  in  count  II  of  the  Indictment, 
as  charged 

and  the  court  have  asked  the  defendant  wheth- 
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er  he  has  anything  to  say  why  judgment  should 
not  be  pronounced,  and  no  sufficient  cause  to 
the  contrary  being  shown  or  appearing  to  the 
Court, 

It  Is  Adjudged  that  the  defendant  is  guilty 
as  charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby 
committed  to  the  custody  of  the  Attorney  Gen- 
eral or  his  authorized  representative  for  im- 
prisonment for  a  period  of  one  ( 1 )  year  and 
fined  the  sum  of  $5,000,00  on  count  I  of  the 
Indictment. 

Imposition  of  sentence  on  count  II  of  the 
Indictment  is  hereby  suspended  and  the  de- 
fendant placed  on  probation  for  a  period  of 
four  (4)  years.  Such  period  of  probation  to 
follow  release  from  imprisonment  imposed  on 
count  I  and  upon  the  conditions  of  probation 
contained  in  Probation  Form  No.  7,  as  adopted 
by  the  Order  of  this  Court  entered  August  4, 
1964  and  the  special  condition  that  the  de- 
fendant cooperate  fully  with  the  Trustee  in 
Bankruptcy  and  all  other  bankruptcy  officials 
in  an  effort  to  locate  all  the  assets  of  the  bank- 
rupt estate,  including  cash. 

It  Is  Ordered  that  the  Clerk  deliver  a  certi- 
fied copy  of  this  judgment  and  commitment 
to  the  United  States  Marshal  or  other  quali- 
fied officer  and  that  the  copy  serve  as  the 
commitment  of  the  defendant. 

/s/   ROBERT  C.  BELLONI 

United  States  District  Judge. 
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No.  2217A 
JAMES  A.  and  AUDREY  J.  WARNER, 

Petitioners 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


No.  2217A-A 
JERRIE  D.  and  LETA  J.  SCHOOLEY, 

Petitioners 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISIONS  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 
The  opinion  of  the  Tax  Court  (R.  51-60)  Is  reported  at  48  T.C. 
49. 

JURISDICTION 
This  petition  for  review  (R.  63-66)  Involves  federal  Income  taxes 
for  the  calendar  year  1963.  On  August  10,  1965,  the  Coonlssloner  of 
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Internal  Revenue  mailed  to  taxpayers  James  A.  and  Audrey  J.  Warner    j 
a  notice  of  deficiency,  asserting  deficiencies  in  income  tax  in  the 
amount  of  $2,312.27  for  1963.   (R.  6-8.)  On  the  same  date  the 
Commissioner  also  mailed  to  taxpayers  Jerrie  D.  and  Leta  J.  Schooley 
a  notice  of  deficiency,  asserting  deficiencies  in  income  tax  in  the 
amount  of  $1,140.46  for  1963.   (R.  18-20.)  Within  ninety  days  there- 
after, or  on  September  28,  1965,  James  A.  and  Audrey  J.  Warner  filed   I 
a  petition  with  the  Tax  Court  for  a  redetermination  of  those  de- 
ficiencies under  the  provisions  of  Section  6213  of  the  Internal 
Revenue  Code  of  1954.   (R.  1-8.)  Also  within  ninety  days  thereafter, 

or  on  October  1,  1965,  Jerrie  D,  and  Leta  J.  Schooley  filed  a  petition  i 

I 

with  the  Tax  Court  for  a  redetermination  of  those  deficiencies  under 
the  provisions  of  Section  6213  of  the  1954  Code.   (R.  12-20.)  The 
decisions  of  the  Tax  Court  were  entered  May  2,  1967.   (R.  61,  62.) 
The  cases  are  brought  to  this  Court  by  a  petition  for  review  filed 
July  31,  1967  (R.  63-66),  within  the  three-month  period  prescribed     , 
by  Section  7483  of  the  Internal  Revenue  Code  of  1954.  Jurisdiction    j 
is  conferred  on  this  Court  by  Section  7482  of  that  Code. 

QUESTION  PRESENTED 
Whether  the  record  warrants  the  Tax  Court's  conclusion  that  a 
corporation  (Ranchers,  Inc.)  of  which  taxpayers  were  stockholders     j 
did  not  issue  its  stock  in  the  manner  prescribed  by  Section  1244  of    | 
the  Internal  Revenue  Code  of  1954,  and  that  therefore  taxpayers  were 
not  entitled  to  an  ordinary  loss  deduction  tinder  that  section  for  the 
year  1963. 

I 
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STATUTE  AND  REGULATIONS  INVOLVED 

The  statute  and  Regulations  are  set  forth  In  the  Appendix,  Infra. 

STATEMENT 

The  facts  as  stipulated  (R.  25-AA)  and  as  found  by  the  Tax 
Court  (R.  52-57)  may  be  siunmarlzed  as  follows: 

Taxpayers  James  A.  Warner  and  Audrey  J.  Warner  timely  filed  a 
federal  joint  Income  tax  return  for  the  calendar  year  1963  with  the 
District  Director  of  Internal  Revenue,  Boise,  Idaho.   (R.  52.) 

Taxpayers  \J   Jerrle  D.  Schooley  and  Leta  J.  Schooley  timely 
filed  a  federal  joint  Income  tax  return  for  the  calendar  year  1963 
with  the  District  Director  of  Internal  Revenue,  Boise,  Idaho.   (R. 
53.) 

Sewmor  Sewing  Center,  Inc.  (hereinafter  referred  to  as  Sewmor) , 
an  Idaho  corporation  wholly  owned  by  James  Warner,  Is  engaged  In  the 
sewing  machine  and  vacuum  cleaner  sales  business  In  Boise,  Idaho. 
Sewmor  had  an  excellent  grotip  of  steady  employees ,  averaging  about 
ten  In  number.   Sewmor  had  not  advertised  for  employees  for  a  period 
of  over  six  years  although  the  Industry  experienced  a  substantial 
turnover  In  employees.   James  Warner  and  Jerrle  Schooley  were  em- 
ployees of  Sewmor.   (R.  53.) 

Ranchers,  Inc.  (hereinafter  referred  to  as  Ranchers),  was  a  new 

domestic  corporation  organized  under  the  laws  of  the  State  of  Idaho 

with  Its  principal  place  of  business  In  Boise,  Idaho.   Its  charter 

was  Issued  on  December  29,  1961.   At  the  first  meeting  of  the  board 

1/     The  term  "taxpayers"  will  collectively  refer  to  James  and  Audrey 
Warner  and  Jerrle  and  Leta  Schooley. 
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of  directors  of  Ranchers,  held  on  January  5,  1962,  James  Warner  was 
elected  president,  Joanne  Warner  was  elected  vice  president,  and 
Howard  M.  Deeds  was  elected  secretary-treasurer.   (R.  53.) 

Ranchers'  authorized  capital  was  $100,000,  divided  into  10,000 
shares  of  common  stock  at  $10  per  share.   There  was  only  one  issue 
of  stock,  which  was  common  stock.   At  the  time  of  incorporation  there 
were  three  qualifying  shares  of  stock  issued.   (R.  53-5A.)   Ranchers 
qualified  at  that  time  as  a  small  business  corporation  as  defined 
by  Section  1244(c)(2),  1954  Code,  insofar  as  the  provisions  of  that 
paragraph  defining  the  size  and  capitalization  of  a  small  business 
corporation  are  concerned.   (R.  27.) 

The  purpose  of  incorporating  Ranchers  was  to  create  an  incentive 
for  the  employees  to  stay  with  Sewmor,  an  incentive  to  work  harder, 
and  also  to  give  them  a  chance  to  save  money  and  build  up  some  assets 
for  themselves.   This  objective  was  to  be  accomplished  by  having 
SewBor's  employees  invest  seven  percent  of  their  salaries  and  com- 
missions in  a  fund  to  be  matched  by  Sewmor.   The  fund  proceeds  were 
to  be  used  to  purchase  stock  in  Ranchers.   (R.  54.)  At  Ranchers' 
first  board  meeting  held  on  January  5,  1962,  the  following  resolution 
was  unanimously  adopted  (R.  32,  33,  54): 

BE  IT  RESOLVED  that  3,000  shares  of  stock  of  Ranchers, 
Inc.,  be,  and  the  same  is  hereby,  set  aside  and  allowed  for 
purchase  by  the  trustees  of  the  employees  of  Sewmor  Sewing 
Center,  Inc.,  pursuant  to  the  trust  agreement  attached  to 
these  minutes,  and  that  the  corporation  from  said  3,000 
shares  sell  stock  of  the  corporation  to  the  trustees  at  its 
book  value  but  not  less  than  the  par  value,  to  wit,  $10.00 
p«r  share;  that  upon  receipt  from  the  trustees  of  payment 
for  said  stock  the  saae  shall  be  issued  to  the  trustees. 
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The  trust  agreement  between  Sewmor  and  Its  employees,  alluded  to 
in  the  resolution  set  out  above,  provided  that  if  each  employee  agreed 
to  have  seven  percent  withheld  from  his  gross  salary,  Sewmor  would  con- 
tribute a  like  amount  to  the  trust  fund  for  the  benefit  of  that 
employee.   The  trustees  would  use  the  funds  as  available  to  purchase 
stock  in  Ranchers.   The  trustees  would  subsequently  transfer  the 
stock  to  the  employees.   The  3,000  shares  allotted  were  available 
for  purchase  only  by  the  employees  of  Sewmor.   (R.  54-55.)   Section 
(f)  of  the  trust  agreement  provided  as  follows  (R.  55) : 

(f)  When  said  allotted  stock  of  Ranchers,  Inc.  to 
the  amount  of  3,000  shares  has  been  purchased  by  Trustees 

or  on  the  day  of  ,  196 ,  whichever  occurs 

earlier,  this  trust  shall  be  terminated  and  all  unused 
funds  of  each  Second  Party  [employees  of  Sewmor]  as  shown 
by  the  account  sheet  of  said  Second  Party  shall  be  refunded 
to  the  Second  Party  entitled  thereto  and  upon  presentation 
of  the  trust  and  voting  trust  certificate  of  said  Second 
Party  to  the  Trustee,  the  stock  represented  by  said  trust 
and  voting  trust  certificate  shall  thereupon  be  issued  and 
delivered  to  said  Second  Party.  *  *  * 

In  addition  to  the  resolution  setting  aside  stock  for  Sewmor 's 

employees.  Ranchers'  president,  at  the  board  meeting  on  January  5, 

1962,  stated  that  Sewmor  wished  to  purchase  additional  stock  of 

Ranchers  and  requested  the  board  to  adopt  the  following  resolution 

(R.  34): 

BE  IT  RESOLVED  that  Sewmor  Sewing  Center  be  permitted 

to  buy  shares  of  stock  of  Ranchers,  Inc.,  at 

its  book  value  but  not  less  than  its  par  value,  to 
wit,  $10.00  per  share.   That  upon  payment  in  cash 
therefor  the  stock  be  issued  to  Sewmor  Sewing  Center. 

The  resolution  was  unanimously  adopted.   (R.  34.) 

At  the  time  of  the  adoption  of  the  resolutions  the  directors  of 

Ranchers  were  considering  using  the  proceeds  from  the  sale  of  Ranchers 
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stock  to  Sewmor's  employees  to  purchase  cotmnercial  paper,  to  wit, 
sewing  machine  contracts.   This  plan,  however,  never  materialized. 
(R.  55.) 

At  the  annual  meeting  of  Ranchers'  stockholders  on  February  15, 
1963,  it  was  decided  to  discontinue  the  plan  to  use  the  trustees  and 
trust  certificates.   Issuance  of  the  stock  would  be  made  directly 
to  each  stockholder.   It  was  also  resolved  to  allow  the  employees  of 
Sewmor  to  purchase  additional  stock  from  the  allotted  3,000  shares 
alluded  to  above.   (R.  55.) 

At  a  meeting  of  Ranchers'  stockholders  and  directors  on 
February  18,  1963,  it  was  decided  to  enter  into  a  fire  retardant 
program.   They  also  decided  (1)  to  purchase  and  did  purchase  a 
Northrup  P-61  B  airplane  and  (2)  to  employ  Robert  E.  Savaria  as  a 
pilot  and  issue  100  shares  of  Ranchers  stock  to  him  for  his  services 
performed  in  equipping  the  aircraft  for  fire  fighting  purposes. 
(R.  55-56.) 

During  the  months  of  February,  March,  and  April,  1963,  James 
and  Audrey  Warner  subscribed  to  and  paid  for  1,541  shares  of  common 
stock  of  Ranchers  at  a  cost  of  $15,410.   Certificate  No.  9,  repre- 
senting such  shares,  was  issued  to  James  Warner  on  September  30, 
1963.   The  stock  was  paid  for  solely  in  cash.   The  stock  was  con- 
tinuously owned  by  him  until  Ranchers  was  liquidated.   (R.  56.) 

During  the  months  of  February  through  July,  1963,  Jerrie  and 
Leta  Schooley  subscribed  to  and  paid  for  751  shares  of  Ranchers 
common  stock  at  a  cost  of  $7,510.   Certificate  No.  6,  representing 
such  shares,  was  issued  to  Jerrie  Schooley  on  September  30,  1963. 
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The  stock  was  paid  for  solely  in  cash  and  was  continuously  owned  by 
him  until  Ranchers  was  liquidated.   (R.  56.) 

On  August  29,  1963,  Ranchers'  airplane  was  wrecked  and  Robert  E. 
Savaria  was  killed.   No  insurance  was  carried  on  the  plane,  and  the 
loss  sustained  made  it  impractical  to  continue  on  with  the  business. 
(R.  57.) 

At  a  corporate  meeting  held  on  November  21,  1963,  the  following 

resolution  was  unanimously  approved  (R.  57) : 

BE  IT  RESOLVED,  that  Ranchers,  Inc.,  abandon  its 
corporate  authority  and  forfeit  its  charter  and 
dissolve,  and  that  James  A.  Warner,  the  President, 
and  Howard  M.  Deeds,  the  Secretary,  are  authorized 
to  immediately  pay  all  debts  of  the  corporation,  and 
that  they  be  authorized  and  empowered  to  take  any 
and  all  action,  and  to  do  any  and  all  acts  and  things 
which  may,  in  the  judgment  of  the  said  officers,  be 
necessary  or  proper  to  wind  up  the  affairs  of  said 
corporation,  and  to  distribute  the  assets,  which 
consist  chiefly  of  cash  and  accounts  receivable, 
pro  rata  according  to  the  respective  interests  of 
each  shareholder. 

In  determining  their  taxable  income  for  the  calendar  year  1963 
on  their  federal  joint  income  tax  return,  James  and  Audrey  Warner 
deducted  $13,161.97,  and  Jerrie  and  Leta  Schooley  deducted  $6,414.52, 
claiming  that  the  amounts  deducted  constituted  a  "small  business 
stock"  loss  under  Section  1244.   (R.  57.) 

In  separate  notices  of  deficiency  sent  to  each  set  of  taxpayers 
herein,  the  Commissioner  asserted  that  the  losses  sustained  by 
taxpayers  in  1963  from  the  liquidation  of  Ranchers  constituted  a 
capital  loss  which  cannot  be  treated  as  a  loss  from  the  sale  or  ex- 
change of  property  other  than  a  capital  asset  under  the  provisions 
of  Section  1244  or  any  other  section  of  the  Internal  Revenue  Code  of 
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195A.   (R.  6-8,  18-20,  57.)   The  Tax  Court  entered  decisions  approving 
the  Commissioner's  determination.   (R.  61-62.)   Taxpayers  have 
petitioned  for  a  review  of  those  decisions.   (R.  63-66.) 

SUMMARY  OF  ARGUMENT 

1.  Section  12A4  was  added  to  the  Internal  Revenue  Code  of  1954 
in  1958  to  encourage  the  financing  of  "small  business  corporations", 
by  according  ordinary  (rather  than  capital)  loss  treatment  to  quali- 
fying stock  investments  in  such  corporations  if  the  venture  turned 
out  to  be  financially  unsuccessful.   However,  to  be  entitled  to  the 
special  benefits  of  that  section,  stockholders  must  strictly  comply 
with  the  explicit  definitional  requirements  of  "section  1244  stock" 
laid  down  by  Congress,  including  the  requirement  in  Section  1244 
(c)(1)(A)  that  the  corporation  must  have  "adopted  a  plan  *  *  *  to 
offer  such  stock  for  a  period  (ending  not  later  than  two  years  after 
the  date  such  plan  was  adopted)  specified  in  the  plan".   (Emphasis 
added.)   The  Congressional  Report  explaining  the  enactment  of 
Section  1244  states  that  "such  plan  must  be  in  writing",  and 
implementing  Treasury  Regulations  (Section  1.1244(c)-l(c)) — 
promulgated  pursuant  to  the  authority  expressly  delegated  to  the 
Cotnnissioner  (Section  1244(e)) — also  embody  this  requirement. 

The  Tax  Court  concluded  that  the  Ranchers  stock  here  in  question 
was  not  offered  and  issued  in  the  manner  prescribed  by  Section  1244 
(c)(1)(A),  so  as  to  be  entitled  to  treatment  as  "section  1244  stock". 
Far  from  being  clearly  erroneous,  as  taxpayers  contend,  the  Tax 
Court's  conclusion  is  amply  supported  by  the  record.   The  minutes  of 
the  two  resolutions  relating  to  issuance  of  the  stock,  upon  which 
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taxpayers  rely  as  constituting  a  qualified  "plan",  did  not  specify 
an  offering  period  of  two  years  or  less  (or,  for  that  matter,  any 
period),  as  required  by  Section  12A4(c)(l) (A) ,  nor  did  the  trust 
agreement  referred  to  in  the  earlier  resolution  (and  rescinded  by 
the  later  one)  specify  the  requisite  period.  Neither  the  external 
computations  offered  by  taxpayers  to  indicate  a  probability  that 
the  stock  would  be  issued  within  two  years  of  adoption  of  the  earlier 
resolution,  nor  proof  that  the  stock  was  in  fact  issued  within  two 
years,  suffices  to  meet  the  explicit  statutory  requirement  that  a 
period  of  two  years  or  less  must  be  "specified  in  the  plan".   To  per- 
mit such  extrinsic  evidence  to  satisfy  the  statutory  requirement 
I  -would  substitute  the  court's  definition  of  "section  1244  stock"  for 
the  one  carefully  prescribed  by  the  Congress. 

2.  In  view  of  its  holding  that  the  stock  did  not  meet  the 
offering  period  requirement  of  Section  1244(c)(1)(A),  the  Tax  Court 
deemed  it  unnecessary  to  reach  and  pass  upon  the  Commissioner's 
alternative  contentions  that  the  stock  also  failed  to  meet  other 
definitional  requirements  of  Section  1244(c).   If  this  Court  agrees 
that  Section  1244(c)(1)(A)  was  not  satisfied,  the  Tax  Court's  de- 
cision is  entitled  to  affirmance  on  that  ground  alone.   But  even  if 
this  Court  should  disagree,  the  decision  below  is  nevertheless 
entitled  to  affirmance  on  any  of  the  following  altemiative  grounds: 
(a)  Neither  the  minutes  nor  the  trust  agreement  specified  the 
maximum  amotint  to  be  received  by  the  corporation  for  its  shares,  as 
required  by  the  statute  and  the  Regulations.   This  information  is 
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necessary  for  a  determination  of  whether  the  corporation  qualifies  as 
a  "small  business  corporation".   See  Section  1244(c)(1)(B)  and  (2); 
Regulations  Section  1.1244(c)-l(c) . 

(b)  The  stock  was  issued  to  taxpayers  after  a  simultaneous  offer- 
ing was  made  to  Sewmor  (another  corporation  owned  by  taxpayers) ,  in 
contravention  of  the  provision  in  Section  1244(c)  that  Section  1244 
stock  "does  not  include  stock  if  issued  (pursuant  to  the  plan  referred 
to  in  subparagraph  (A))  after  a  subsequent  offering  of  stock  has  been 
made  by  the  corporation".   Under  the  implementing  Treasury  Regulations 
(Section  l,1244(c)-l(h)) ,  this  provision  applies  not  only  to  stock 
issued  after  a  "subsequent"  offering,  but  also  to  stock  issued  after 

a  "simultaneous"  offering.   See  also  Section  1244(c)(1)(C)  and 
Regulations  Section  l,1244(c)-l(h) (1) . 

(c)  Some  of  the  stock  was  not  issued  "for  money  or  other 
property",  as  required  by  Section  1244(c)(1)(D),  but  was  issued  to 
one  Savaria  for  services.   See  also  Regulations  Section  1.1244 

(c)-l(f)(l). 

ARGUMENT 

THE  TAX  COURT  CORRECTLY  HELD  THAT  RANCHERS,  INC,  DID 
NOT  ISSUE  ITS  STOCK  IN  THE  MANNER  PRESCRIBED  BY  SECTION 
1244  OF  THE  INTERNAL  REVENUE  CODE  OF  1954  AND  THAT  AS  A 
RESULT  TAXPAYERS,  WHO  WERE  SHAREHOLDERS  IN  RANCHERS, 
WERE  NOT  ENTITLED  TO  THE  ORDINARY  LOSS  DEDUCTION  PER- 
MITTED BY  THAT  SECTION 

A,  Introductory 

A  loss  from  the  sale  or  worthlessness  of  stock  (a  capital  asset) 

is  a  capital  loss ,  the  deductibility  of  which  is  limited  to  capital 

gains  plus  $1,000  of  ordinary  income.   See  Sections  165(g),  1211(b), 

1221,  1222  of  the  Internal  Revenue  Code  of  1954.   However,  Section 
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12 AA,  Appendix,  Infra,  carves  out  an  exception  to  this  general  rule 
by  permitting  certain  losses  from  the  sale  or  worthlessness  of 
"section  12A4  stock,"  I.e.,  stock  of  a  "small  business  corporation" 
as  defined  In  subsection  (c)(2),  to  be  "treated"  as  ordinary  losses 
If  the  stock  constitutes  "section  12AA  stock"  as  defined  In  sub- 
section (c)(1). 

The  question  on  this  appeal  Is  whether  taxpayers  qualified  for 
"section  12AA"  losses  on  their  stock  in  Ranchers,  Inc.,  when  that 
corporation  was  liquidated  and  taxpayers  received  only  fractional 
returns  on  their  Initial  Investments.   This  In  turn  depends  on 
whether  Ranchers  Issued  such  stock  In  the  manner  prescribed  by  the 
explicit  and  detailed  terms  of  the  statute.   The  Tax  Court,  In  a  well- 
reasoned  opinion,  held  that  the  stock  was  not  Issued  under  a  plan 
which  limited  the  duration  of  the  offering  to  two  years  or  less,  as 
required  by  Section  12AA(c) (1) (A) ,  and,  as  its  ultimate  holding, 
determined  that  taxpayers  were  not  entitled  to  the  ordinary  loss 
deduction  permitted  by  Section  12AA.   (R.  59-60.)   In  addition  to 
this  major  and  fatal  flaw  in  Ranchers'  plan,  other  disqualifying  de- 
fects in  the  plan  and  in  the  issuance  of  the  stock  itself  lend  added 
support  to  the  Tax  Court's  decision.   It  is  submitted,  therefore,  that 
on  the  basis  of  the  record  and  the  clear  applicable  legal  standards, 
the  decision  of  the  Tax  Court  was  correct  and  should  be  affirmed. 

B.  Failure  to  limit  the  duration 
of  the  stock  offering 

Section  12AA(c)  states  the  following  requirement,  among  others, 

for  issuance  of  "section  12AA  stock": 
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(c)  Section  124A  Stock  Defined.— 

(1)  In  general. — For  purposes  of  this  section,  the 
term  "section  124A  stock"  means  common  stock  In  a  domestic 
corporation  If — 

(A)  such  corporation  adopted  a  plan  after 
June  30,  1958,  to  offer  such  stock  for  a  period 
(ending  not  later  than  two  years  after  the  date 
such  plan  was  adopted)  specified  In  the  plan, 
(Emphasis  added.) 

***** 

Initially,  It  Is  questionable  whether  Section  124A  covers  stock 

offerings  which,  as  here,  were  not  specifically  and  Intentionally 

geared  to  meeting  the  requirements  of  that  statute;  It  Is  a  special 

relief  provision  which  on  Its  face  places  a  premium  on  planning  the 

Issuance  of  stock  so  as  to  qualify  under  sharply-defined  statutory 

terms.   See  Shapiro  v.  Commissioner,  decided  June  16,  1966  (P-H  Memo 

T.C.,  par.  66,128);  Franconl  v.  Commissioner ,  decided  April  7,  1965 

(P-H  Memo  T.C.,  par.  65,087);  but  see  Bruce  v.  United  States  (S.D. 

Tex.),  decided  November  21,  1967  (68-1  U.S.T.C,  par.  9112).   But 

even  assuming,  arguendo,  that  a  plan  fulfilling  all  the  requirements 

of  Section  1244  would  entitle  taxpayers  to  the  special  ordinary  loss 

treatment  despite  the  fact  that  the  stock  was  not  originally  Issued 

with  Section  1244  In  mind,  the  failure  to  state  a  termination  date 

of  two  years  or  less  in  the  plan  forecloses  ordinary  loss  treatment 

for  the  stock;  the  absence  of  any  one  of  the  requirements  prescribed 

by  Section  1244(c)(1)  disqualifies  all  of  the  stock  Issued  under  the 

plan  from  Section  1244  treatment.  V   (R.  59.) 

Ij   Of  course,  taxpayers  have  the  burden  of  proving  that  they  come 
within  the  terms  of  Section  1244.  Morgan  v.  Commissioner,  46  T.C. 
878;  Shapiro  v.  Commissioner,  supra. 
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Ranchers'  plan  must  be  gleaned  from  two  documents:   the  minutes 
of  Ranchers'  board  of  directors'  meeting  on  January  5,  1962  (R.  32- 
35),  and  a  trust  agreement  established  between  Ranchers  and  Sewmor 
pursuant  to  a  resolution  passed  at  that  meeting  (R.  36-AA) .   In 
essence,  the  resolution  and  resulting  trust  established  a  plan 
whereby  3,000  shares  of  Ranchers  would  be  purchased  by  the  trust, 
which  would  be  financed  by  a  seven  percent  deduction  from  the  salaries 
of  Sewmor 's  employees  with  an  equal  amount  contributed  by  Sewmor.   The 
trustees  would  subsequently  transfer  the  stock  to  the  employees.  V 
However,  at  an  annual  meeting  of  Ranchers'  shareholders  on  February  15, 
1963,  it  was  decided  to  discontinue  the  trust  plan  and  issue  the  stock 
directly  to  Sewmor's  employees.  4_/  (R.  54-55.)  The  stock  was  fully 
subscribed  and  paid  for  by  July  31,  1963.   (R.  29,  56.)  The  resolu- 
tion of  the  board  of  directors  passed  at  the  meeting  held  on 

January  5,  1962,  states  the  following  (R.  33): 

BE  IT  RESOLVED  that  3,000  shares  of  stock  of  Ranchers, 
Inc.,  be,  and  the  same  is  hereby,  set  aside  and  allowed 
for  purchase  by  the  trustees  of  the  employees  of  Sewmor 
Sewing  Center,  Inc.,  pursuant  to  the  trust  agreement 
attached  to  these  minutes,  and  that  the  corporation  from 
said  3,000  shares  sell  stock  of  the  corporation  to  the 
trustees  at  its  book  value  but  not  less  than  the  par 
value,  to  wit,  $10.00  per  share;  that  upon  receipt  from 

_3/  It  is  interesting  to  note  that  if  stock  had  been  issued  to  the 
trust  under  this  arrangement,  taxpayers  would  not  have  qualified  for 
ordinary  loss  treatment  since  they  would  not  have  continuously  held 
the  stock  from  the  date  of  issuance.   See  Treasury  Regulations, 
Section  1.12A4(a)-l(b) ,  Appendix,  infra. 

kj   Minutes  can  qualify  as  a  "plan"  under  Section  12A4(c) (1) (A)  if  they 
contain  all  of  the  required  elements  of  a  plan  specified  in  that  sec- 
tion of  the  Code  and  its  interpretive  Regulations.   Rev.  Rul.  66-67, 
1966  Cum.  Bull.  191.   Although  the  resolution  of  February  15,  1963, 
modified  the  resolution  of  January  5,  1962,  by  rescinding  the  trust 
agreement,  the  taxpayers  relied  upon  the  trust  provisions  in  con- 
tending that  the  requirements  of  Section  1244(c)  were  met,  and  the  Tax 
Court  likewise  considered  them  for  purposes  of  determining  whether  the 
requirements  were  met. 
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I 

the  trustees  of  payment  for  said  stock  the  same  shall 

be  issued  to  the  trustees.  i 

The  pertinent  portion  of  the  trust  agreement  states  that  (R.  42) : 

(f)  When  said  allotted  stock  of  Ranchers,  Inc.  to 
the  amount  of  3,000  shares  has  been  purchased  by  the 

Trustees  or  on  the  day  of  ,  196 , 

whichever  occurs  earlier,  this  trust  shall  be  terminated        ! 
and  all  unused  funds  of  each  Second  Party  as  shown  by  j 

the  account  sheet  of  said  Second  Party  shall  be  refunded        I 
to  the  Second  Party  entitled  thereto  and  upon  presentation       i 
of  the  trust  and  voting  trust  certificate  of  said  Second 
Party  to  the  Trustee,  the  stock  represented  by  said  trust 
and  voting  trust  certificate  shall  thereupon  be  issued  i 

and  delivered  to  said  Second  Party. 

Clearly,  neither  of  these  documents  provides  for  a  termination  date 

"ending  not  later  than  two  years  after  the  date  such  plan  was  adopted.' 

Section  12A4(c) (1) (A) .   See  also  Treasury  Regulations,  Section  1.1244 

(c)-l(c).  Appendix,  infra. 

Taxpayers  argue  (Br.  12,  23-24)  that  it  was  not  Intended  that 

the  plan  would  extend  beyond  a  two-year  period  _5/  and  that  oral  ex-   ' 

pressions  of  this  intent  made  it  unnecessary  to  reduce  this  portion 

of  the  plan  to  writing.  Furthermore,  they  contend  (Br.  25)  that 

neither  the  statute  nor  its  legislative  history  expresses  the 

Congressional  Intent  that  the  offer  and  the  period  specified  must     j 

be  in  writing.  Quite  to  the  contrary,  not  only  does  the  statute 

suggest  a  written  plan  by  requiring  a  period  "specified  in  the  plan" 

(Section  1244(c)(1)(A)),  but  the  legislative  history  clearly  states 

that  "such  plan  must  be  in  writing."  (H.  Rep.  No.  2198,  85th  Cong., 

V  Taxpayer  James  A.  Warner  testified  (R.  70)  that  the  term  of  the 
trust  was  not  to  be  extended  over  a  two-year  period.  This  appears  to 
be  Incompatible  with  certain  language  in  the  employee's  application 
for  participation  in  the  trust  which  permitted  termination  on  his 
part  only  "after  twenty-four  (24)  months  by  sixty  (60)  days  written 
notice"  (R.  37). 
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2d  Sess.,  p.  8  (1959-2  Cum.  Bull.  709,  714.)  6/  As  the  Tax  Court 

pointed  out  (R.  59),  Section  12AA(a) (1) (A)  requires  both  (1)  that  the 

plan  must  end  not  later  than  two  years  after  the  date  on  which  the 

plan  was  adopted,  and  (2)  that  such  period  of  two  years  or  less  must 

be  specified  in  the  plan.   Although  the  offering  by  Ranchers  ended 

within  two  years,  to  meet  the  first  requirement  IJ    (R.  60),   the 

failure  to  state  the  period  of  the  offering  in  the  plan  was  fatal  to 

its  qualification  for  Section  1244  treatrrent.   Eger  v.  Commissioner, 

decided  August  30,  1966  (P-H  Memo  T.C.,  par.  66,128),  pending  on 

appeal  (C.A.  2d);  Morgan  v.  Commissioner,  46  T.C.  878;  see  Lichtenberg 

V.  Commissioner,  decided  June  14,  1967  (F -H  Memo  T.C,  par.  67,130); 

Spillers  v.  Commissioner,  decided  Octobei  31,  1967  (P-H  Memo  T.C, 

par.  67,216);  Bruce  v.  United  States ,  supra.   This  requirement  had  to 

be  met  at  the  time  the  stock  was  offered.  8^/  Spillers  v.  Commissioner, 

supra.   The  failure  to  establish  the  period  for  the  stock  offering  in 

the  plan  is  enough  to  deny  taxpayers  Section  1244  treatment.   However, 

there  are  other  flaws  which  also  preclude  taxpayers  from  obtaining 

ordinary  loss  treatment. 

6^/  Thus,  Treasury  Regulations,  Section  1.1244(c)(1)(C),  requiring 
that  a  plan  be  in  writing,  which  taxpayers  attack  (Br.  26)  as  un- 
reasonable, are  consistent  with  legislative  intent. 

y   Taxpayers'  Specification  of  Error  No.  6  (Br.  17)  that  the  Tax  Court 
erred  in  failing  to  hold  that  the  offer  was  completed  in  less  than  two 
years  overlooks  a  Tax  Court  observation  to  the  contrary  (R.  60) .   Speci- 
fications of  Error  Nos.  3,  4  and  5  (Br.  17;  30-31)  deal  with  findings 
the  Tax  Court  need  not  have  made  since  the  failure  to  state  a  two-year 
period  in  the  plan  alone  is  enough  to  disqualify  stock  from  Section 
1244  treatment. 

8^/  Computations  presented  by  taxpayers  (Br.  12-13;  23)  to  show  that 
the  seven  percent  deductions  from  the  employees'  salaries  and  matching 
company  contributions  would  result  in  the  purchase  of  all  stock  within 
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C.  Failure  to  state  the  amount  of  the  offering 
Neither  the  minutes  of  the  board  of  directors'  meeting  (R.  32-35)! 
nor  the  trust  agreement  (R.  36-A3)  reflects  the  maximum  amount  to  be 
received  by  the  corporation  for  Its  shares,  as  required  by  the        i 

Regulations.  Treasury  Regulations  Section  1.1244(c)-l(c) ,  Issued 

i 
pursuant  to  a  specific  grant  of  authority  delegated  to  the  Commlsslone  i 

(Section  1244(e)),  requires  that  "The  plan  must  specifically  state.  In; 

terms  of  dollars,  the  maximum  amount  to  be  received  by  the  corporation  i 

In  consideration  for  the  stock  to  be  Issued  pursuant  thereto."  See 

also  Section  1244  (c)(1)(B)  and  (2);  H.  Rep.  No.  2198,  85th  Cong.,     I 

2d  Sess.,  p.  8  (1959-2  Cum.  Bull.  709,  714).  The  resolution  only     i 

states  that  the  shares  would  be  sold  at  "book  value  but  not  less  than  j 

I 
the  par  value,  to  wit,  $10.00  per  share."   (R.  33.)  There  Is  thus  no  j 

i 
upper  limit  on  the  price  to  be  paid  for  the  shares  and  no  maximum 

i 

amount  to  be  received  by  the  corporation  for  their  Issuance,  rendering  j 

I 

the  plan  deficient  on  this  count.   See  Eger  v.  Commissioner,  supra; 

I 
Splllers  V.  Commissioner,  supra .  j 

Strict  compliance  with  the  statutory  definitions  of  "section     \ 

1244  stock"  and  "small  business  corporation"  is  essential  to  the      | 

operation  of  Section  1244.  Given  the  Congressional  objectives  that    | 

i 
no  more  than  a  specified  amount  may  be  Invested  to  qualify  for  ordi-   ! 

nary  loss  treatment,  that  the  stock  offering  must  be  pursuant  to  a     j 

plan  adopted  after  June  30,  1958,  with  a  duration  of  not  more  than  two  i 

years,  and  that  the  transaction  must  be  an  infusion  of  new  capital  and  i 


8^/  (continued)  about  two  years  falls  far  short  of  the  statutory  re- 
quirement that  the  period  be  specified  in  the  plan.  Moreover,  such 
estimates  were  based  on  past  payrolls  and  payrolls  could  vary  (in- 
cluding downward)  in  future  years. 
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not  a  rearranging  of  old  capital  (Section  12A4(c)(l)  and  (2)),  one  can 
readily  see  that  there  may  be  difficulty  in  separating  shares  which 
qualify  from  those  which  do  not.   A  written  and  specific  plan  —  with 
its  duration  and  aggregate  amount  spelled  out  —  satisfies  the 
necessary  identification  requirements.   9^/  Since  these  two  require- 
ments must  be  determined  at  the  time  the  plan  is  adopted  and  the  actual 
loss  under  the  statute  could  occur  many  years  later,  only  a  written 
plan  will  preserve  the  record  of  compliance.   10/ 

D.  Subsequent  stock  offering 
Even  if  a  corporation  adopts  a  plan  which  qualifies  under  the 
statute,  simultaneous  or  subsequent  events  may  preclude  the  shares 
issued  under  the  plan  from  receiving  Section  1244  treatment.   There- 
fore, assuming,  arguendo ,  that  Ranchers  adopted  a  plan  which  fulfilled 
all  of  the  requirements  of  Section  1244(c)(1)(A),  a  contemporaneous 
stock  offering  to  Sewmor  (R.  34) ,  and  a  subsequent  issue  of  stock 
to  Robert  Savaria  for  services  (R.  55-56)  before  the  shares  in  question 
were  issued  to  taxpayers,  disqualified  their  shares  from  Section  1244 
treatment . 

9^/  The  Tax  Court  has  even  held  that  minutes  which  specifically  provided 
that  common  stock  was  to  be  Issued  "pursuant  to  the  terms  and  provi- 
sions of  Section  1244"  did  not  qualify  as  a  plan  under  Section  1244 
because  the  critical  element  of  the  plan's  duration  was  not  revealed. 
Eger  V.  Commissioner,  supra.   Contrast  this  with  the  present  situation 
where  the  plan's  duration  was  also  not  included,  there  was  no  reference 
to  Section  1244,  and  there  seems  to  have  been  no  intention  to  qualify 
under  that  section. 

10/  For  the  same  reason,  the  Regulations  required  that  the  issuing 
corporation  must  maintain  records  showing  all  stock  issued  pursuant 
to  the  plan.   Treasury  Regulations  Section  1.1244(e)-l(a) (1)  and  (3), 
Appendix,  infra ;  see  also  Morgan  v.  Commissioner,  supra.   Taxpayers 
did  not  introduce  records  into  evidencee  which  satisfied  these  require- 
ments . 
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The  minutes  of  the  January  5,  1962,  meeting  of  Ranchers'  board  of 
directors  contain  not  only  the  resolution  to  establish  the  trust  for 
Sewmor's  employees  (R.  33),  but  also  include  a  resolution  which  permits 
Sewmor  to  buy  an  unspecified  amount  of  shares  at  book  value  but  not 
below  par,  i.e.,  $10  (R,  34).   Section  12AA(c)  states  that  'section 
1244  stock"  does  not  include  stock  if  issued  under  an  otherwise 
qualifying  plan  after  a  subsequent  offering  of  stock  has  been  made 
by  the  corporation.   Treasury  Regulations  Section  1.1244(c)-l(h) , 
Appendix,  infra,  states  that  even  though  the  plan  satisfies  the  re- 
quirements of  Section  1244(c)(1),  if  another  offering  of  stock  is 
made  by  the  corporation  subsequent  to  or  simultaneous  with  the 
adoption  of  the  plan,  stock  issued  pursuant  to  the  plan  after  such 
offering  shall  not  qualify  as  Section  1244  stock.   See  also  H.  Rep. 
No.  2198,  85th  Cong.,  2d  Sess.,  p.  8  (1959-2  Cum.  Bull.  709,  715). 
The  offering  under  the  plan  and  the  offering  to  Sewmor  were  simul- 
taneously made  on  January  5,  1962.  11/   (R.  32-35.)   Taxpayers  sub- 
scribed to  and  paid  for  their  shares  during  the  months  of  February 
through  July,  1963.   (R.  56.)   The  stock  was  fully  subscribed  by 
July  31,  1963.   (R.  29.)   Since  the  stock  was  issued  to  taxpayers 
after  the  offer  to  Sewmor,  it  was  foreclosed  from  Section  1244  treat- 
ment. 

11/  This  is  based  on  the  assumption  that  the  January  5,  1962,  minutes 
and  trust  referred  to  therein,  would  be  the  controlling  documents  in 
determining  whether  a  plan  existed  in  this  case.   See  fn.  4,  supra. 
If  the  plan  must  be  derived  from  the  minutes  of  the  meeting  of 
February  15,  1963,  then  the  stock  offering  to  Sewmor  is  a  prior 
offering  which  also  eliminates  the  stock  from  Section  1244  treatment. 
Section  1244(c)(1)(C). 
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E.   Issuance  of  stock  for  services 

Section  124A(c) (1) (D)  also  requires,  as  a  condition  to  qualify- 
ing as  "Section  124A  stock",  that  the  stock  be  issued  "for  money  or 
other  property."  Stock  issued  for  services  rendered  or  to  be  rendered 
to  the  issuing  corporation  does  not  qualify  as  Section  12A4  stock. 
Treasury  Regulations  Section  1.1244(c)-l(f ) (1) ,  Appendix,  infra. 
See  also  H.  Rep.  No.  2198,  85th  Cong.,  2d  Sess.,  p.  8  (1959-2  Cum. 
Bull.  709,  715).   At  a  meeting  on  February  18,  1963,  the  board  of 
directors  of  Ranchers  decided  to  issue  100  shares  of  stock  to 
Robert  E.  Savaria  for  his  services  performed  in  equipping  the  air- 
craft to  be  used  in  the  corporation's  fire  retardant  program.   (R.  55- 
56.)  The  apparent  Issuance  of  this  stock  12/  before  the  taxpayers 
fully  subscribed  for  their  stock  (R.  29,  56)  and,  moreover  in  considera- 
tion for  services  rather  than  for  "money  or  other  property,"  disquali- 
fies the  taxpayer's  stock  from  Section  1244  treatment  on  both  counts. 

In  the  final  analysis,  taxpayers'  contention  that  stock  received 
from  Ranchers  qualified  as  "section  1244  stock"  disregards  the  expli- 
cit provisions  of  Section  1244  and  the  Implementing  Regulations  and, 
if  sustained,  would  render  nugatory  the  express  limitations  upon  the 
relief  Congress  intended  to  allow  that  section.  13/  Since  Section  1244 

12/  The  stock  is  deemed  issued  when  paid  for,  not  when  the  certificates 
are  delivered.  Morgan  v.  Commissioner,  supra;  Lichtenberg  v. 
Commissioner,  supra.   Since  the  stock  here  was  being  issued  for 
services  previously  rendered,  the  date  of  issuance  would  be  the  date 
of  the  board  resolution. 

13/  It  is  elementary  that  exemption  or  remedial  statutes  are  matters 
of  legislative  grace  and  must  be  strictly  construed  against  the  tax- 
payer.  United  States  v.  Stewart ,  311  U.S.  60,  71;  Cornell  v.  Coyne , 
192  U.S.  418,  431-432;  Better  Business  Bureau  v.  United  States,  326 
U.S.  279,  283;  Helvering  v.  Ohio  Leather  Co.,  317  U.S.  102,  106.   "Nor 
can  the  doctrine  that  remedial  legislation  is  entitled  to  liberal 
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Is  a  tax  relief  measure,  it  cannot  work  against  taxpayers;  while  com- 
pliance with  Its  terms  will  afford  the  special  relief,  failure  to 
meet  them  cannot  lead  the  taxpayer  to  any  unfortunate  tax  results. 
The  track  has  been  carefully  laid  by  Congress  and  must  be  followed 
without  deviation.   There  can  be  little  doubt  that  Congress,  by 
enacting  such  specific  requirements,  intended  to  place  a  premium  on 
advance  planning.   As  the  Tax  Court  stated  in  Morgan  v.  Commissioner, 
supra,  p.  889: 

Had  the  incorporators  of  and  investors  in  Junction  had  good 
and  timely  legal  advice,  this  confusion  would  probably  have 
been  avoided,  but  section  1244  being  designed  to  provide  a 
tax  benefit  to  a  rather  limited  group  of  taxpayers  as  it  is, 
we  feel  that  qualification  for  those  benefits  requires  strict 
compliance  with  the  requirements  of  the  law  and  the  regula- 
tions promulgated  pursuant  to  the  specific  instructions 
therefor  included  in  section  1244(e). 

Neither  the  plan  for  the  issuance  of  Ranchers'  stock  nor  the  stock 

issuance  itself  met  the  conditions  of  the  statute  and  its  implementing 

Regulations . 

13/  (continued)  construction,  upon  which  the  taxpayers  also  rely, 
be  stretched  to  expand  the  reach  of  the  statute  of  such  evident 
limited  purpose  as  this  one."  United  States  v.  Zacks ,  375  U.S.  59, 
68.   As  the  Second  Circuit  observed  (per  Learned  Hand)  in  Smart  v. 
Commissioner,  152  F.  2d  333,  335,  certiorari  denied,  327  U.S.  804, 
in  dealing  with  a  tax  relief  statute  containing,  as  does  Section  1244, 
specific  conditions  precedent  to  its  applicability — 

On  the  other  hand,  the  section  is  an  exemption  and  as  such 
must  submit  to  close  scrutiny;  and  —  what  is  more  important  — 
Congress  has  been  sparing  in  the  relief  given.   *  *  * 

From  all  this  it  appears  that  we  have  to  deal  with  a 
statute  which  not  only  has  been  amended,  but  amended  with 
a  precision  which,  it  seems  to  us,  should  forbid  any 
assumption  that  it  is  infused  with  a  broad  purpose,  which 
we  should  ramify  as  the  occasion  may  demand. 
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CONCLUSION 

For  the  reasons  stated  above,  the  decisions  of  the  Tax  Court 

should  be  affirmed. 

Respectfully  submitted, 

RICHARD  C.  PUGH, 

Acting  Assistant  Attorney  General 

MEYER  ROTHWACKS, 
HARRY  BAUM, 
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Attorneys, 
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APPENDIX 

Internal  Revenue  Code  of  195A: 

SEC.  1244  [as  added  by  Sec.  202(b),  Small  Business  Tax  Revision 
Act  of  1958,  P.L.  85-866,  72  Stat.  1606,  1676].   LOSSES 
ON  SMALL  BUSINESS  STOCK. 

(a)  General  Rule. — In  the  case  of  an  individual,  a  loss 
on  section  1244  stock  issued  to  such  individual  or  to  a 
partnership  which  would  (but  for  this  section)  be  treated 

as  a  loss  from  the  sale  or  exchange  of  a  capital  asset 
shall,  to  the  extent  provided  in  this  section,  be  treated 
as  a  loss  from  the  sale  or  exchange  of  an  asset  which  is 
not  a  capital  asset. 

(b)  Maximum  Amount  for  Any  Taxable  Year. — For  any 
taxable  year  the  aggregate  amount  treated  by  the  tax- 
payer by  reason  of  this  section  as  a  loss  from  the  sale 

or  exchange  of  an  asset  which  is  not  a  capital  asset  shall 
not  exceed — 

(1)  $25,000,  or 

(2)  $50,000,  in  the  case  of  a  husband  and  wife 
filing  a  ^joint  return  for  such  year  under  section  6013. 

(c)  Section  1244  Stock  Defined. — 

(1)  In  general. — For  purposes  of  this  section,  the 
term  "section  1244  stock"  means  common  stock  in  a 
domestic  corporation  if — 

(A)  such  corporation  adopted  a  plan  after 
June  30,  1958,  to  offer  such  stock  for  a  period 
(ending  not  later  than  two  years  after  the  date 
such  plan  was  adopted)  specified  in  the  plan, 

(B)  at  the  time  such  plan  was  adopted,  such 
corporation  was  a  small  business  corporation, 

(C)  at  the  time  such  plan  was  adopted,  no 
portion  of  a  prior  offering  was  outstanding, 

(D)  such  stock  was  issued  by  such  corpora- 
tion, pursuant  to  such  plan,  for  money  or  other 
property  (other  than  stock  and  securities) ,  and 

(E)  such  corporation,  during  the  period  of 
its  5  most  recent  taxable  years  ending  before  the 
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date  the  loss  on  such  stock  Is  sustained 
(or  If  such  corporation  has  not  been  In 
existence  for  5  taxable  years  ending  before 
such  date,  during  the  period  of  Its  taxable 
years  ending  before  such  date,  or  If  such 
corporation  has  not  been  In  existence  for 
one  taxable  year  ending  before  such  date, 
during  the  period  such  corporation  has 
been  In  existence  before  such  date) ,  de- 
rived more  than  50  percent  of  Its  aggre- 
gate gross  receipts  from  sources  other 
than  royalties,  rents,  dividends.  Interest, 
annuities,  and  sales  or  exchanges  of  stock 
or  securities  (gross  receipts  from  such 
sales  or  exchanges  being  taken  Into  account 
for  purposes  of  this  subparagraph  only  to 
the  extent  of  gains  therefrom) ;  except  that 
this  subparagraph  shall  not  apply  with 
respect  to  any  corporation  If,  for  the 
period  referred  to,  the  amount  of  the  de- 
ductions allowed  by  this  chapter  (other 
than  by  sections  172,  242,  243,  244,  and 
245)  exceed  the  amount  of  gross  Income. 

Such  term  does  not  Include  stock  If  Issued  (pursuant  to 
the  plan  referred  to  In  subparagraph  (A))  after  a  sub- 
sequent offering  of  stock  has  been  made  by  the  corpora- 
tion. 

(2)  Small  business  corporation  defined. — For  purposes 
of  this  section,  a  corporation  shall  be  treated  as  a  small 
business  corporation  If  at  the  time  of  the  adoption  of  the 
plan — 

(A)  the  sum  of — 

(I)  the  aggregate  amount  which  may 
be  offered  tinder  the  plan,  plus 

(II)  the  aggregate  amount  of  money 
and  other  property  (taken  Into  account 
In  an  amount ,  as  of  the  time  received  by 
the  corporation,  equal  to  the  adjusted 
basis  to  the  corporation  of  such  property 
for  determining  gain,  reduced  by  any  lia- 
bilities to  which  the  property  was  subject 
or  which  were  assumed  by  the  corporation 
at  such  time)  received  by  the  corporation 
after  June  30,  1958,  for  stock,  as  a 
contribution  to  capital,  and  as  paid-in 
surplus , 
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does  not  exceed  $500,000;  and 
(B)  the  sum  of — 

(I)  the  aggregate  amount  which  may 
be  offered  under  the  plan,  plus 

(II)  the  equity  capital  of  the 
corporation  (determined  on  the  date  of 
the  adoption  of  the  plan) , 

does  not  exceed  $1,000,000. 

For  purposes  of  subparagraph  (B) ,  the  equity  capital 
of  a  corporation  Is  the  sum  of  Its  money  and  other 
property  (In  an  amotint  equal  to  the  adjusted  basis 
of  such  property  for  determining  gain) ,  less  the 
amount  of  Its  Indebtedness  (other  than  Indebtedness 
to  shareholders) . 

(d)  Special  Rules. — 

(1)  Limitations  on  amount  of  ordinary  loss. — 

(A)  Contributions  of  property  having  basis 
In  excess  of  value. — If — 

(I)  section  124A  stock  was  Issued  In 
exchange  for  property, 

(II)  the  basis  of  such  stock  In  the 
hands  of  the  taxpayer  Is  determined  by 
reference  to  the  basis  In  his  hands  of 
such  property,  and 

(III)  the  adjusted  basis  (for  deter- 
mining loss)  of  such  property  Immediately 
before  the  exchange  exceeded  Its  fair 
market  value  at  such  time, 

then  In  computing  the  amount  of  the  loss  on  such 
stock  for  purposes  of  this  section  the  basis  of 
such  stock  shall  be  reduced  by  an  amount  equal 
to  the  excess  described  In  clause  (111) . 

(B)  Increases  In  basis. — In  computing  the 
amount  of  the  loss  on  stock  for  purposes  of  this 
section,  any  Increase  In  the  basis  of  such  stock 
(through  contributions  to  the  capital  of  the 
corporation,  or  otherwise)  shall  be  treated  as 
allocable  to  stock  which  Is  not  section  12AA  stock. 
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(2)  Recapitalizations,  changes  In  name,  etc. — 
To  the  extent  provided  in  regulations  prescribed  by 
the  Secretary  or  his  delegate,  connnon  stock  In  a 
corporation,  the  basis  of  which  (in  the  hands  of  a 
taxpayer)  is  determined  in  whole  or  in  part  by 
reference  to  the  basis  in  his  hands  of  stock  in  such 
corporation  which  meets  the  requirements  of  subsection 
(c)(1)  (other  than  subparagraph  (E)  thereof),  or 
which  is  received  in  a  reorganization  described  In 
section  368(a)(1)(F)  in  exchange  for  stock  which 
meets  such  requirements,  shall  be  treated  as  meeting 
such  requirements.   For  purposes  of  paragraphs  (1)(E) 
and  (2) (A)  of  subsection  (c) ,  a  successor  corporation 
in  a  reorganization  described  in  section  368(a)(1)(F) 
shall  be  treated  as  the  same  corporation  as  its 
predecessor. 

(3)  Relationship  to  net  operating  loss  deduction.— 
For  purposes  of  section  172  (relating  to  the  net 
operating  loss  deduction) ,  any  amount  of  loss  treated 
by  reason  of  this  section  as  a  loss  from  the  sale  or 
exchange  of  an  asset  which  is  not  a  capital  asset  shall 
be  treated  as  attributable  to  a  trade  or  business  of 
the  taxpayer. 

(4)  Individual  defined. — For  purposes  of  this 
section,  the  term  "individual"  does  not  Include  a 
trust  or  estate. 

(e)  Regulations. — The  Secretary  or  his  delegate  shall 
prescribe  such  regulations  as  may  be  necessary  to  carry  out 
the  purposes  of  this  section. 

(26  U.S.C.  1964  ed..  Sec.  1244.) 


Treasury  Regulations  on  Income  Tax  (1954  Code) : 

S1.1244(a)-1  Loss  on  small  business  stock  treated  as  ordinary 
lo6s . 

(a)  In  general.   Subject  to  certain  conditions  and  limi- 
tations, section  1244  provides  that  a  loss  on  the  sale  or  ex- 
change (including  a  transaction  treated  as  a  sale  or  exchange, 
such  as  worthlessness)  of  "section  1244  stock"  which  would 
otherwise  be  treated  as  a  loss  from  the  sale  or  exchange  of  a 
capital  asset  shall  be  treated  as  a  loss  from  the  sale  or  ex- 
change of  an  asset  which  is  not  a  capital  asset  (referred  to 
in  this  section  and  $§1.1244(b)-l  to  1.1244(e)-l,  inclusive, 
as  an  "ordinary  loss").   Such  a  loss  shall  be  allowed  as  a 
deduction  from  gross  income  in  arriving  at  adjusted  gross 
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Income.   The  requirements  that  must  be  satisfied  in  order 
that  stock  may  be  considered  section  1244  stock  are  de- 
scribed in  §§1.1244(c)-l  and  1.1244(c)-2.   These  require- 
ments relate  to  the  stock  itself  and  the  corporation 
issuing  such  stock.   In  addition,  the  taxpayer  who  claims 
an  ordinary  loss  deduction  pursuant  to  section  1244  must 
satisfy  the  requirements  of  paragraph  (b)  of  this  section. 

(b)  Taxpayers  entitled  to  ordinary  loss.   The  allowance 
of  an  ordinary  loss  deduction  for  a  loss  on  section  1244 
stock  is  permitted  only  to  the  following  two  classes  of  tax- 
payers : 

(1)  An  individual  sustaining  the  loss  to  whom  such 
stock  was  Issued  by  a  small  business  corporation,  or 

(2)  An  individual  who  is  a  partner  in  a  partnership 
at  the  time  the  partnership  acquired  such  stock  in  an 
issuance  from  a  small  business  corporation  and  whose  dis- 
tributive share  of  partnership  items  reflects  the  loss 
sustained  by  the  partnership. 

In  order  to  claim  a  deduction  under  section  1244  the  indi- 
vidual, or  the  partnership,  sustaining  the  loss,  must  have 
continuously  held  the  stock  from  the  date  of  issuance.   A 
corporation,  trust,  or  estate  is  not  entitled  to  ordinary 
loss  treatment  under  section  1244  regardless  of  how  the 
stock  was  acquired.   An  individual  who  acquires  stock  from 
a  shareholder  by  purchase,  gift,  devise,  or  in  any  other 
manner  is  not  entitled  to  an  ordinary  loss  under  section 
1244  with  respect  to  such  stock.   Thus,  ordinary  loss  treat- 
ment is  not  available  to  a  partner  to  whom  the  stock  is  dis- 
tributed by  the  partnership.   Stock  acquired  through  an 
investment  banking  firm,  or  other  person,  participating  in 
the  sale  of  an  issue  may  qualify  for  ordinary  loss  treatment 
only  if  the  stock  is  not  first  issued  to  such  firm  or  person. 
Thus,  for  example,  if  the  firm  acts  as  a  selling  agent  for 
the  issuing  corporation  the  stock  may  qualify.   On  the  other 
hand,  stock  purchased  by  an  investment  firm  and  subsequently 
resold  does  not  qualify  as  section  1244  stock  in  the  hands 
of  the  person  acquiring  the  stock  from  the  firm. 


(26  C.F.R. ,  Sec.  1.1244(a)-l.) 

§1.1244(c)-l  Section  1244  stock  defined. 

(a)  In  general.   In  order  that  stock  may  qualify  as 
section  1244  stock  the  requirements  described  in  paragraphs 
(b)  through  (h)  of  this  section  must  be  satisfied.   Except 
for  the  requirement  in  paragraph  (g)  of  this  section,  the 
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determination  as  to  whether  such  requirements  are  met  may  be 
made  at  or  before  the  time  the  stock  is  issued.   The  deter- 
mination as  to  whether  the  requirement  set  forth  in  paragraph 
(g)  of  this  section,  relating  to  gross  receipts  of  the  corpora- 
tion, has  been  satisfied  may  be  made  only  at  the  time  a  loss 
is  sustained  on  the  stock.   Therefore,  at  the  time  of  issuance 
it  cannot  be  said  with  certainty  that  the  stock  would  qualify 
for  the  benefits  of  section  1244. 

(b)  Common  stock.   Only  common  stock,  either  voting  or 
nonvoting,  in  a  domestic  corporation  may  qualify  as  section 
1244  stock.   For  purposes  of  section  1244,  neither  securities 
of  the  corporation  convertible  into  common  stock  nor  common 
stock  convertible  into  other  securities  of  the  corporation 
shall  be  treated  as  common  stock.   For  definition  of  domes- 
tic corporation  see  section  7701(a)(4)  and  the  regulations 
thereunder. 

(c)  Written  plan.   (1)  The  conrmon  stock  must  be  issued 
pursuant  to  a  written  plan  adopted  by  the  corporation  after 
Jime  30,  1958,  to  offer  only  such  stock  during  a  period 
specified  in  the  plan  ending  not  later  than  two  years  after 
the  date  the  plan  is  adopted.   The  two-year  requirement 
referred  to  in  the  preceding  sentence  will  be  met  if  the 
period  specified  in  the  plan  is  based  upon  the  date  when, 
under  the  rules  or  regulations  of  a  Government  agency  re- 
lating to  the  issuance  of  the  stock,  the  stock  may  lawfully 
be  sold,  and  it  is  clear  that  such  period  will  end,  and  in 
fact  it  does  end,  within  two  years  after  the  plan  is  adopted. 
The  plan  must  specifically  state,  in  terms  of  dollars,  the 
maximum  amount  to  be  received  by  the  corporation  in  considera- 
tion for  the  stock  to  be  issued  pursuant  thereto.   See 

§1. 1244(c) -2  for  the  limitation  on  the  amount  that  may  be 
received  by  the  corporation  under  the  plan.   For  purposes 
of  section  1244,  an  increase  in  the  basis  of  outstanding 
stock  as  a  result  of  a  contribution  to  capital  is  not  an 
issuance  of  stock. 

(2)  To  qualify,  the  stock  must  be  issued  during  the 
period  of  the  offer,  which  period  must  end  not  later  than 
two  years  after  the  date  the  plan  is  adopted.   Stock  which 
is  subscribed  for  during  the  period  of  the  plan  but  not 
issued  during  such  period  cannot  qualify  as  section  1244 
stock.   Stock  issued  on  the  exercise  of  a  stock  right, 
stock  warrant,  or  stock  option  (which  right,  warrant,  or 
option  was  not  outstanding  at  the  time  the  plan  was 
adopted)  will  be  treated  as  issued  pursuant  to  a  plan 
only  if  the  right,  warrant,  or  option  is  applicable  solely 
to  unissued  stock  offered  under  the  plan  and  is  exercised 
during  the  period  of  the  plan. 
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(3)  Stock  subscribed  for  prior  to  the  adoption  of  the 
plan,  Including  stock  subscribed  for  prior  to  the  date  the 
corporation  comes  Into  existence,  may  be  considered  Issued 
pursuant  to  a  plan  adopted  by  the  corporation  If  the  stock 
Is  not  In  fact  Issued  prior  to  the  adoption  of  such  plan. 

(4)  Stock  Issued  for  a  payment  which,  alone  or  together 
with  prior  payments,  exceeds  the  maximum  amount  that  may  be 
received  under  the  plan.  Is  not  considered  Issued  pursuant 
to  the  plan,  and  none  of  such  stock  can  qualify  as  section 
124A  stock.   See  example  (2)  in  §1.1244(c)-2(d) . 


(e)  Prior  offering.   Stock  will  not  qualify  as  section 
1244  stock  If  at  the  time  of  the  adoption  of  the  plan  under 
which  It  Is  Issued  there  remains  unissued  any  portion  of  a 
prior  offering  of  stock.   Thus,  If  any  portion  of  an  out- 
standing offering  of  common  or  preferred  stock  Is  unissued 
at  the  time  of  the  adoption  of  the  plan,  stock  Issued  under 
the  plan  will  not  qualify  as  section  1244  stock.   An  offer 
is  outstanding  unless  and  until  it  is  withdrawn  by  affirma- 
tive action  prior  to  the  time  the  plan  is  adopted.   Stock 
rights,  stock  warrants,  stock  options,  or  securities  con- 
vertible into  stock,  which  are  outstanding  at  the  time  the 
plan  is  adopted,  are  deemed  to  be  prior  offerings.   The 
authorization  in  the  corporate  charter  to  issue  stock 
different  from  stock  offered  under  the  plan  or  in  excess 

of  stock  offered  under  the  plan  is  not  of  itself  a  prior 
offering. 

(f)  Issued  for  money  or  other  property.   (1)  The  stock 
must  be  issued  to  the  taxpayer  for  money  or  other  property 
transferred  by  the  taxpayer  to  the  corporation.   However, 
stock  Issued  in  exchange  for  stock  or  securities,  including 
stock  or  securities  of  the  issuing  corporation,  cannot 
qualify  as  section  1244  stock,  except  as  provided  in 

§1. 1244(d) -3,  relating  to  certain  cases  where  stock  is 
issued  in  exchange  for  section  1244  stock.   Stock  issued 
for  services  rendered  or  to  be  rendered  to,  or  for  the 
benefit  of,  the  issuing  corporation  does  not  qualify  as 
section  1244  stock.   Stock  issued  in  consideration  for 
cancellation  of  indebtedness  of  the  corporation  shall 
be  considered  issued  in  exchange  for  money  or  other  prop- 
erty unless  such  Indebtedness  is  evidenced  by  a  security, 
or  arises  out  of  the  performance  of  personal  services. 


-  29  - 

(h)  Subsequent  offering.   (1)  Even  though  the  plan 
satisfies  the  requirements  of  paragraph  (c)  of  this 
section,  if  another  offering  of  stock  is  made  by  the 
corporation  subsequent  to,  or  simultaneous  with,  the 
adoption  of  the  plan,  stock  issued  pursuant  to  the 
plan  after  such  other  offering  shall  not  qualify  as 
section  1244  stock.   The  issuance  of  stock  options, 
stock  rights,  or  stock  warrants,  at  any  time  during  the 
period  of  the  plan,  which  are  exercisable  with  respect 
to  stock  other  than  stock  offered  under  the  plan,  shall 
be  considered  a  subsequent  offering.   Likewise,  the 
issuance  of  stock  other  than  that  offered  under  the 
plan  shall  be  considered  a  subsequent  offering.   Since 
stock  issued  upon  exercise  of  a  conversion  privilege 
is  stock  issued  for  a  security,  and  stock  issued  pur- 
suant to  a  stock  option  granted  in  whole  or  in  part 
for  services  is  not  issued  for  money  or  other  property, 
the  issuance  of  securities  with  a  conversion  privilege 
and  the  issuance  of  such  a  stock  option  are  subsequent 
offerings,  because  the  conversion  privilege  and  the 
stock  option  are  exercisable  with  respect  to  stock  other 
than  that  which  may  properly  be  offered  under  the 
plan.   Stock  issued  under  the  plan  before  a  subsequent 
offering  is  not  disqualified  by  reason  of  such  subse- 
quest  offering.   The  rule  of  this  paragraph,  together 
with  the  rule  of  paragraph  (e)  of  this  section,  re- 
lating to  offers  prior  to  the  adoption  of  the  plan, 
limits  section  1244  stock  to  stock  issued  by  the 
corporation  during  a  period  when  any  stock  issued  by 
it  must  have  been  issued  pursuant  to  the  plan. 

(2)  Any  modification  of  a  plan  that  changes  the 
offering  to  Include  preferred  stock,  or  that  increases 
the  amount  of  stock  that  may  be  issued  thereunder  to 
such  an  extent  that  the  requirements  of  section  1244(c) 
(1)(6)  would  not  have  been  satisfied  if  determined  with 
reference  to  such  amount  as  of  the  date  such  plan  was 
initially  adopted,  or  that  extends  the  period  of  time 
during  which  stock  may  be  issued  thereunder  to  more 
than  two  years  from  the  date  such  plan  was  initially 
adopted,  shall  be  considered  a  subsequent  offering,  and 
no  stock  issued  thereafter  may  qualify.   However,  a 
corporation  may  withdraw  a  plan  and  adopt  a  new  plan 
to  issue  stock.   To  determine  whether  stock  Issued 
pursuant  to  such  new  plan  may  qualify,  section  1244(c) 
must  be  applied  with  respect  to  the  new  plan  as  of  the 
date  of  its  adoption.   For  example,  amounts  received 
for  stock  under  the  prior  plan  must  be  taken  into 
account  in  determining  whether  the  requirements  of 
section  1244(c)(2),  relating  to  definition  of  small 
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business  corporation,  are  satisfied.   In  applying  the 
requirements  of  section  12AA(c) (2) (B) ,  reference  should 
be  made  to  equity  capital  as  of  the  date  the  new  plan 
Is  adopted.   The  same  principles  apply  If  the  period 
of  the  initial  plan  expires  and  the  corporation  adopts 
a  new  plan. 

(26  C.F.R.,  Sec.  1. 12A4(c)-l.) 

§1.12AA(c)-2  Small  business  corporation  defined. 

***** 

(b)  Amount  received  by  corporation  for  stock.   (1)  At 
the  time  of  the  adoption  of  the  plan  the  sum  of  the  aggregate 
dollar  amount  to  be  paid  for  stock  which  may  be  offered  under 
the  plan  plus  the  aggregate  amount  of  money  and  other  prop- 
erty which  has  been  received  by  the  corporation  after  June  30, 
1958,  for  its  stock,  as  a  contribution  to  capital  by  its 
shareholders,  and  as  paid-in  surplus  must  not  exceed  $500,000. 
In  making  these  determinations  (1)  property  is  taken  into 
account  at  its  adjusted  basis  to  the  corporation  (for  deter- 
mining gain)  as  of  the  date  received  by  the  corporation,  and 
(11)  such  aggregate  amount  is  reduced  by  the  amount  of  any 
liability  tc  •■h'ch  the  property  was  subject  and  by  the 
amounc  of  any  liabilities  which  were  assumed  by  the  corpora- 
tion at  such  time. 

(2)  For  purposes  of  the  $500,000  test  referred  to  in 
subparagraph  (1)  of  this  paragraph,  the  total  amount  of 
money  and  other  property  received  for  stock,  as  a  contribu- 
tion to  capital,  and  as  paid-in  surplus  shall  not  be  reduced 
by  distributions  to  shareholders,  even  though  such  distribu- 
tions are  capital  distributions.   Thus,  once  the  total  of 
such  amount  received  after  June  30,  1958,  reaches  $500,000, 
the  corporation  is  precluded  from  subsequently  adopting  a 
plan  under  which  section  12AA  stock  may  be  Issued. 


(26  C.F.R.,  Sec.  1.12AA(c)-2.) 

§1.12AA(e)-l  Records  to  be  kept  and  Information  to  be  filed 
with  the  return. 

(a)  By  the  corporation.  The  plan  to  issue  stock  which 
qualifies  under  section  12AA  must  appear  upon  the  records  of 
the  corporation.   In  addition,  in  order  to  substantiate  an 
ordinary  loss  deduction  claimed  by  its  shareholders,  the 
corporation  should  maintain  records  showing  the  following: 
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(1)  The  persons  to  whom  stock  was  Issued  pursuant 
to  the  plan,  the  date  of  Issuance  to  each,  and  a  de- 
scription of  the  amount  and  type  of  consideration  re- 
ceived from  each; 

(2)  If  the  consideration  received  is  property,  the 
basis  in  the  hands  of  the  shareholder  and  the  fair  market 
value  of  such  property  when  received  by  the  corporation; 

(3)  Which  certificates  represent  stock  issued  pur- 
suant to  the  plan; 

(A)  The  amount  of  money  and  the  basis  in  the  hands 
of  the  corporation  of  other  property  received  after 
June  30,  1958,  and  before  the  adoption  of  the  plan  for 
its  stock,  as  a  contribution  to  capital,  and  as  paid-in 
surplus ; 

(5)  The  equity  capital  of  the  corporation  on  the 
date  of  adoption  of  the  plan;  and 

(6)  Information  relating  to  any  tax-free  stock 
dividend  made  with  respect  to  stock  issued  pursuant 
to  the  plan  and  any  reorganization  in  which  stock  is 
transferred  by  the  corporation  in  exchange  for  stock 
Issued  pursuant  to  the  plan. 


(26  C.F.R.,  Sec.  1.1244(e)-l.) 
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I 

STATEMENT   OF    THE    CASE   AND   JURISDICTION 

This  is  an  appeal  of  a  judgment  of  conviction  entered  by  the 
United  States  District   Court  for  the  Central  District  of  California, 

sitting  without  a  jury,   on  a  one -count  indictment  charging  a 

1/ 
violation  of  18  U.  S.  C.    §21 13(a),  —  bank  robbery. 

Jurisdiction  to  review  the  judgment  of  conviction  below 

is  conferred  upon  this  Court  by  the  terms  of  28  U.  S.  C.    §§   1291, 

1294. 


l_l  "(a)         Whoever,   by  force  and  violence,   or  by  intimidation, 

takes,    or  attempts  to  take,   from  the  person  or  presence 
of  another  any  property  or  money  or  any  other  thing  of 
value  belonging  to,   or  in  the  care,    custody,    control  man- 
agement,   or  possession  of,    any  bank,   or  any  savings  and 
loan  association;  ..." 

1. 


II 

STATEMENT  OF   FACTS 

For  the  most  part,   the  Governraent  has  no  quarrel  with 
the  appellant's  recitation  of  facts.    However,   because  the  sole 
contention  on  this  appeal  is  that  the  Government  failed  to  bring 
forth  evidence  sufficient  to  establish  that  Mr.   Asseltyne  possessed 
the    "specific  intent"   to  violate  § 2113(a),    we  offer  a  more  arrant 
rendition  of  the  evidence. 

The  date  was  February  20,    1967.    The  scene  was  the 
Security   First  National  Bank  in  Burbank,    California.    At  approxi- 
mately 12:15  p.m.   bank  teller  Carol  GJazer  was  going  about  her 
work  [R.  T.  17-19],    when  the  appellant  entered  the  bank  wearing 
a  pair  of  sunglasses  and  carrying  a  black  briefcase.    He  looked 
across  a  counter  directly  at  Timothy  Herles,    the  bank  loan  officer 
[R.  T.  35].    Appellant  wrote  something  on  a  piece  of  paper  at  the 
counter  and  then  began  to  walk  from  one  teller  to  another,    pro- 
gressing closer  to  the  bank  entrance  with  each  move  [R.  T.  36]. 
Appellant  terminated  his  movement  at  Mrs.    Glazer's  counter  and 
handed  her  a  piece  of  paper  on  which  was  written: 

"HOLD  UP!    DONT  RING  ALARM!    GIVE 

ME   ALL    100,    50,    20,    10  5'S.    GUN  UNDER  COUNTER. 

YOU  HAVE    45   SECOND  THEN   I   SHOOT.  " 
Mrs.    Glazer  removed  the  money  from  her  cash  drawer  and  placed 
it  on  the  counter  [R.  T.  18-20].    Appellant  took  the  note  and  the 
money  and  fled  out  the  front  door  of  the  bank,    carrying  his  black 

2. 
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briefcase  [R.  T.  20].    Mrs,    Glazer  pressed  the  alarm  button  and 
exclaimed  to  the  customer  next  in  line,    Robert  Lewis,   that  she 
had  been  robbed  [R.  T.  22],    Mr.    Lewis  ran  out  the  front  door  of 
the  bank  to  find  a  friend  of  his,    Burbank  motorcycle  policeman 
Hank  Figette,    sitting  on  his  motorcycle,     "Hey,   Hank,   the  bank 
has  been  robbed,  "  cried  Lewis,   and  after  receiving  a  description 
of  the  appellant  from  Lewis,   Officer  Figette  was  off  on  his 
motorcycle  [R.  T.  29]  in  the  direction  the  appellant  had  gone. 

Moments  later  Mr.   Herles,   the  loan  officer,    came  running 
out  of  the  bank,   looked  down  the  street  and  saw  the  appellant 
coming  out  of  a  jewelry  store,    but  without  his  sunglasses  or  brief- 
case [R.  T.  38].    At  Herles'  cry  of    "Stop,    robber,    help!," 
appellant  began  running  away  down  the  street  [R.  T,  38],    Herles 
began  the  chase  and  was  joined  by  Mr.    Lewis,    Appellant  darted 
into  a  store,    and,   unable  to  ascertain  which  one,   Herles  began 
making  brief  inquiries  of  the  successive  store  proprietors. 
An  optician  related  that  a  man  had  entered  his  store  moments 
before  and  Herles  and  Lewis  proceeded  into  that  establishment 
and  to  the  rear  entrance  where  they  encountered  Officer  Figette, 
who  informed  them  that  appellant  was  in  the  optical  shop  [R.  T.  39- 
41].    Officer  Figette  went  into  the  store,   found  appellant  in  the 
men's  room,    and  placed  him  under  arrest  [R.  T.  66-67]. 

The  black  briefcase  containing  the  robbery  note,  a  toy  gun 
and  seven  hundred  ninety -five  dollars  (7  95)  was  found  in  the  alley 
near  the  bank  [R.  T.  76-84]. 


3. 


GOVERNMENT'S   COUNTER   ARGUMENT 
NUMBER    ONE:      THE    EVIDENCE    WAS 
SUFFICIENT   TO   ESTABLISH   SPECIFIC 
INTENT. 


STATEMENT 

At  the  trial,   appellant  raised  the  issue  of  insanity.     The 
fact  question  raised  thereby  was  decided  against  appellant. 


ARGUMENT 
Implicit  in  the  District  Court's  finding  of  guilt  beyond  a 
reasonable  doubt  is  the  resolution  that  specific  intent  was  estab- 
lished by  that  same  standard.     The  evidence  is  nnost  sufficient  to 
warrant  the  judgment  of  the  court. 

The  issue  of  specific  intent  was  raised  by  appellant  in  his 
closing  argument  to  the  Court,   to  which  the  judge  replied: 
"The  question,    if  there  is  a  question  in 
this  case,    is  the  question  as  to  whether  or  not 
the  defendant  had  the  capability  of  forming  the 
specific  intent  to  commit  the  act  which  he  com- 
miitted,   that  is,    robbing  the  bank  ...    In  all 
of  these  cases,   if  of  course,   when  we  are  talking 
about  specific  intent,   the  thing  that  demonstrates 
the  intent  more  clearly  than  anything  else  is  just 
exactly  what  happened  and  what  took  place.     The 
premeditation  of  this  bank  robbery  leads  the 

4. 


court  to  the  unequivocal  opinion  that  he  did 
have  the  specific  intent  to  commit  the  act 
with  which  he  is  charged, 

"There  is  no  question  that  the  various 
emotional  factors  influenced  the  defendant  to 
go  ahead  and  do  it.     But  whatever  motivated 
him  to  go  ahead  and  commit  the  bank  robbery, 
it  was  done  coldly,    it  was  done  specifically, 
it  was  done  in  a  manner  which  was  planned 
and  well  calculated, 

"Therefore  I  have  the  implicit  duty 
of  finding  the  defendant  guilty  of  the  crime 
as  stated  in  the  indictment  ,    ,    .    The  govern- 
ment has  proved  its  case  beyond  any  shadow 
of  a  doubt.-  "  [R.  T.  202-203] 
We  believe  no  more  elaborate  statement  of  the  law  could 

be  herein  expressed  in  support  of  the  court's  judgment. 

Although  the  appellant  made  no  motion  for  judgment  of 

acquittal,    we  feel  that  in  the  interests  of  justice  this  question 

should  be  entertained  by  this  Court,   E .  g,  ,    Clark  v.    United  States, 

293  F,  2d  445  (5th  Cir,    1961), 

Likewise,    although  the  psychiatric  report  on  which  appellant 

places  principle  reliance  in  his  brief  was  not  admitted  in  evidence, 

we  voice  no  objection  to  its  employment  by  appellant  in  support 

of  his  position  on  appeal,. 


CONCLUSION 

For  the  foregoing  reasons  the  conviction  should  be 
affirmed. 

Respectfully  submitted 

WM.    MATTHEW   BYRNE,  JR. 
United  States  Attorney 

ROBERT   L      BROSIO 

Assistant  U,  S,    Attorney 
Chief,    Criminal  Division 

HENRY  J,     NOVAK,    JR. 
Assistant  U.  S,    Attorney 

Attorneys  for  Appellee, 
United  States  of  America 
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NO  .     22  179 
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Appellant , 
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Appellee. 


APPELLEE'S    BRIEF 

I. 

JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California  adjudging  appellant  to  be  guilty 
as  charged  in  Counts  One  and  Two  of  a  three-count  indictment  following 
trial  by  jury. 

The  offenses  occurred  in  the  Southern  District  of  California.    The 
District  had  jurisdiction  by  virtue  of  Title  18,  United  States  Code,  Section 
3231,  and  Title  21,  United  States  Code,  Sections  174  and  176(a).      Juris- 
diction of  this  Court  rests  pursuant  to  Title  28,  United  States  Code,  Sections 
1291  and  1294. 
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II . 

STATEMENT  OF  THE  CASE 

Appellant  was  charged  in  all  three  counts  of  a  Three-Count  indict- 
ment.     The  first  count  alleged  that  appellant  and  a  co-defendant,  Joseph 
Raymond  Scott,  knowingly  imported  and  brought  approximately  three  ounces 
of  heroin  into  the  United  States  from  Mexico . 

The  second  count  alleged  that  appellant  and  said  co-defendant,  with 
intent  to  defraud  the  United  States,  knowingly  concealed,  and  facilitated 
the  transportation  and  concealment  of  approximately  two  pounds  of  mari- 
huana, knowing  it  had  been  imported  and  brought  into  the  United  States 
contrary  to  law  . 

The  third  count  alleged  that  appellant  and  said  co-defendant,  with 
intent  to  defraud  the  United  States ,  knowingly  and  wilfully  smuggled  and 
clandestinely  introduced  into  the  United  States  from  Mexico  approximately 
forty- six  dexedrine  tablets  . 

A  severance  of  the  defendant's  trials  was  granted  and  jury  trial  of 

the  appellant  commenced  on  March  23,  1967,  before  United  States  District 

1/ 
Judge  William  P.  Copple  [R.T.   1-3].        Appellant  was  found  guilty  by  the 

jury  as  charged  in  Counts  One  and  Two  on  March  27,  19  67,  and  not  guilty 


1/ 

"R.T."  refers  to  the  Reporter's  Transcript  of  Proceedings. 
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as  to  Count  Three.    Thereafter,  on  April  24,   1967,  appellant  was  committed 
to  the  custody  of  the  Attorney  General  for  concurrent  five  year  sentences 
on  each  count. 

Ill  . 
ERROR  SPECIFIED 
Appellant  specified  the  following  points  upon  appeal: 
"1.   The  arrest  of  the  appellant  was  an  illegal  arrest  and  in 
violation  of  appellant's  constitutional  rights, 

"2,   The  search  of  appellant  was  in  violation  of  appellant's 
constitutional  rights  in  that  the  search  was  the  result  of  an  unlaw- 
ful and  illegal  arrest. 

"3.   The  court  erred  in  refusing  to  allow  appellant  to  show  that 
the  person  indicted  with  him  had  admitted  to  the  United  States 
Commissioner  that  he  was  the  sole  possessor  of  the  drugs  in 
question. 

"4.   There  was  a  material  variance  between  Counts  I  and    II  of 
the  indictment  and  the  proof. 

"5.  In  any  event,  the  provisions  of  Title  21  U.  S.  C.  ,  Sections 
174  and  17  6-q  which  deem  possession  sufficient  for  conviction  un- 
less the  defendant  explains  the  same  to  the  satisfaction  of  the  jury 
are  unconstitutional." 

(Appellant's  Opening  Brief,  p.   10). 
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IV. 

STATEMENT  OF  THE  FACTS 

On  December  30,  19  66,  appellant  drove  a  black  Buick,  accompanied 
by  another  gentleman  seated  beside  him,  into  the  United  States  from  Mexico 
[R.T.   11].     Both  appellant  and  the  passenger  stated  to  the  primary  Immi- 
grant Inspector,  Samuel  T,  May  ,   that  they  were  United  States  citizens 
and  that  they  were  bringing  nothing  from  Mexico  [R.T.   12].    Appellant  was 
asked  to  open  the  trunk,  and  as  he  got  out  and  did  so,  he  appeared  to  be 
under  the  influence  of  alcohol  or  something  [R.T.   12].     Numerous  clothing 
and  things  were  in  the  car  so  Mr.  May  referred  appellant  to  the  secondary 
inspection  area  for  further  inspection  [R.T.   12].    The  name  of  the  passenger 
was  Scott  [R.T,  13].    When  aooellant  went  to  the  trunk,  Mr.  May  detected 
the  odor  of  alcohol,  but  did  not  check  the  passenger  [R.T.   14].    Mr.  May 
thought  appellant  had  a  jacket  or  coat  on,  but  couldn't  say  for  certain  [R.T. 
14].    Scott  remained  in  the  car  [R.T.   14].    The  car  was  not  referred  to  the 
secondary  inspection  area  because  of  a  so-called  lookout  [R.T.   14]. 

Warren  D.  Russell,  a  Customs  Inspector,  met  the  appellant  and 
passenger  Scott  at  the  secondary  inspection  area  [R.T.  25-27],     Mr. 
Scott  was  searched  and  one  brick  of  marihuana,  46  Dexamil  tablets,  and 
one  rubber  contraceptive  of  heroin  were  found  on  him  [R.T.  27]  ,  the  mari- 
huana in  the  back  of  S::ott's  shirt[R.T.  28],  the  tablets  in  the  right  hand 
pocket  of  his  topcoat  [R.T.  29]  ,  and  the  heroin  in  his  left  front  pants 
pocket  [R.T.  38].    Appellant  was  searched,  and  he  pulled  two  rubber 
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contraceptives  of  heroin  from  his  jockey  shorts  [R.T.  29].    The  appellant 
and  Scott  were  searched  individually  and  separately  [R.T.  30],  but  the 
marihuana  and  pills  were  found  on  Scott  during  the  preliminary  search  in 
the  secondary  office  while  appellant  was  present  [R.T.  34-35].    Appellant 
stipulated  as  to  the  chain  of  custody  of  the  contraband  [R.T.  31-32]. 
Zigzag  cigarette  papers  were  found  in  a  metal  suitcase  in  the  trunk  of  the 
vehicle  [R.T.  36].    They  are  used  to  smoke  marihuana  [R.T.  37].    While 
Scott  was  searched,  appellant  was  seated  in  the  secondary  office;  Customs 
Inspector  Young  was  with  him  at  that  time  [R.T.  37-38].    While  seated  in 
the  secondary  office,  appellant  seemed  quite  nervous  and  upset  and  edgy; 
he  squirmed  in  his  chair  quite  a  bit,  moved  his  hands  and  aroused  the 
suspicion  of  Mr.  Young  when  he  (the  appellant)  seemed  to  move  his  right 
hand  around  under  his  coat  or  sweater.     Mr,  Young  moved  aside  the  coat 
or  sweater  and  appellant's  zipper  fly  was  open  in  his  trousers.     During 
this  period  appellant  asked  to  get  a  drink  of  water  or  go  to  the  rest-room 
[R.T.  41]. 

Appellant  did  some  pacing  ,  moving  back  and  forth  on  both  sides 
of  the  counter  in  the  secondary  office  when  he  came  in  and  before  he  was 
asked  to  be  seated  [R.T.  43-44].    Appellant's  actions  were  such  that  Mr. 
Young  felt  it  necessary  to  call  another  officer,  and  he  felt  the  appellant 
had  something  concealed  on  his  person  [R.T.  45]. 

When  the  marihuana  was  found  on  Scott,  something  was  said  about 
a  hitchhiker,  and  Mr.  Young's  recollection  was  that  it  was  said  by  Mr. 
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Scott.    It  could  have  been,  "That  is  what  you  get  for  picking  up  hitchhikers. 
[RoT.  44-46]. 

Mr.  Scott  later  asked  Customs  Agent  Burnett  for  the  metal  suitcase 
which  contained  the  Zigzag  cigarette  papers  [R.T.  50]. 

Appellant  stipulated  that  the  contraband  was  in  fact  marihuana, 
heroin,  and  dexedrine. 

The  amount  of  $300.00  was  found  on  appellant  and  $455.00  on  Mr. 
Scott  [R.T.  53].    The  contraband  was  admitted  into  evidence  and  the 
government  rested  [R.T.  54]. 

At  this  point  trial  counsel  for  the  appellant  made  an  offer  of  proof, 
i.e.  ,  to  call  Mr.  Harris,  the  United  States  Commissioner,  to  testify  that 
when  appellant  and  Scott  were  arraigned  before  him,  Scott  made  a  statement 
to  the  Commissioner  that  the  narcotics  found  on  appellant  were  Scott's  and 
he  (Scott)  had  secreted  them  in  appellant's  coat  [R.T.  56-59].    And  later, 
when  resting,  appellant  preserved  the  offer  [R.T.  79]  and  reiterated  it  the 
following  morning  [R.T.   85-87].    The  court  denied  the  offer  [R.T.   58,  87], 

It  should  be  noted  here  that  long  before  the  above  offer  of  proof 
was  made  and  during  government's  case  in  chief,  appellant  attempted  to 
force  the  government  to  call  Mr.  Scott  as  a  government  witness  in  its  case 
in  chief  and  objected  to  the  government  sandbagging  Scott  for  rebuttal  [R.T. 
18-21].    The  co-defendant  Scott  was  available  to  be  called  as  a  witness 
[R.T.  86]. 
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Appellant  testified  on  his  own  behalf  and  stated  that  he  lived  in 
Los  Angeles  at  the  time  of  his  arrest,   December  30,  1966  [R.T.  60],  that 
he  had  gone  to  Tijuana  on  December  29,  had  a  few  drinks,  there  was  a  power 
failure,  he  decided  to  leave  Tijuana,  and  as  he  headed  for  his  car  he  ran 
into  Mr.  Scott,  the  co-defendant,  who  asked  appellant  for  a  lift  [R.T.  61]  , 
He  dropped  Mr.  Scott  at  the  bus  station  in  San  Diego  and  appellant  stayed  at 
the  U.S.  Grant  Hotel  in  San  Diego  that  night;  as  appellant  was  leaving  his 
hotel  the  next  day,  he  ran  into  Scott  on  the  street  and  gave  him  a  lift  to 
Tijuana  [R.T.   62].    Appellant  had  gone  to  Tijuana  to  drink  and  sightsee  as 
he  was  depressed  and  this  was  his  last  chance  to  let  off  a  little  steam  be- 
fore heading  back  East  where  his  family  was.     His  mother  had  sent  him 
$350.00  [R.T.  63-64].    Appellant  and  Scott  separated  in  Tijuana  and  met 
again  that  evening  for  a  few  drinks  [R.T.  64],  and  then  proceeded  to  come 
back  across  the  border  [R.T.   66].    The  car  belonged  to  appellant's  uncle 
[R.T.   65]. 

Appellant  had  his  raincoat  thrown  over  the  back  of  the  seat  [R.T. 
66]  and  left  it  laying  there  in  the  car[R.T.   67].    The  suitcase  in  the  trunk 
was  Mr.  Scott's  [R.T.  67].    Scott  was  searched;  they  found  a  package  in 
Scott's  back,  placed  Scott  under  arrest,  and  frisked  the  appellant  [R.T.   68]. 
Appellant  was  told  to  sit  down  and  noticed  his  coat  on  the  counter;  he  was 
scared  and  went  to  his  coat  for  cigarettes  and  came  up  with  something  he 
knew  wasn't  supposed  to  be  there  [R.T.  69].    This  was  the  contraceptives 
later  taken  from  him,  and  he  tried  to  conceal  them  down  his  pants  leg, 
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unzipping  his  fly  and  hiding  his  hands  with  the  coat  [R.T.  70].  Prior  to 
picking  up  the  coat  he  had  no  knowledge  there  was  heroin  there,  and  did 
not  know  Scott  had  heroin,  marihuana,  or  pills  [R.T.  70], 

On  cross-examination  appellant  admitted  he  had  been  to  Canada 
but  stated  he  lived  in  Los  Angeles  and  had  been  in  California  since  1962, 
had  not  known  Mr.  Scott  in  Canada  and  met  him  in  Tijuana  [R.T.  71-73]. 
Later  he  stated  he  might  have  been  in  Canada  in  1965  [R.T.  76-77]. 
Appellant  had  borrowed  the  car  from  his  uncle  but  had  not  told  him  he  was 
going  to  Tijuana-  [R.T.  73].    He  didn't  turn  the  contraband  over  to  the 
officers  and  just  wanted  to  get  it  away  from  him  [R.T.  75].     He  didn't 
remember  bringing  in  his  coat  and  didn't  believe  he  paced  back  and  forth 
before  he  got  his  coat  [R.T.  76].     He  did  not  know  Mr,  Scott  in  Los 
Angeles  and  had  never  met  him  before  he  met  him  in  Tijuana  that  night 
[R.T,  ll'\.    Mr.  Scott  didn't  know  appellant  stayed  at    the  U.  S.  Gr^/at 
Hotel  [R.T.  11^. 

On  rebuttal,  Mr.  Russell  testified  that  he  did  not  bring  in  the 
appellant's  coat  and  he  was  the  only  officer  who  searched  the  car;  that 
appellant  wore  jockey  type  shorts  and  he  saw  the  appellant  pull  out  the  two 
contraceptives;  that  the  appellant  seemed  a  little  nervous  upon  first  enter- 
ing the  office  while  both  defendants  were  still  standing;  and  that  he  found  a 
temporary  driver's  license  in  the  car  in  the  name  of  J.  L.  Jones  issued  on 
the  date  of  12-29-66  [R.T.  88-90]. 

Mr.  Young  testified  on  rebuttal  that  Mr.   Scott  did  not  bring  in 


appellant's  coat,  that  Scott  took  the  coat  Scott  was  wearing  into  the  search 
room,  that  appellant  became  nervous  when  contraband  was  discovered  on 
Scott  and  before  he  went  to  the  coat  for  cigarettes  [R.T.  91-93]. 

T.  Z.  Marshall  testified  that  appellant  was  his  wife's  nephew,  that 
appellant  was  in  his  home  on  December  29,   19  66,  and  had  a  white  man  with 
lim  (the  appellant)  and  he  believed  Mr.  Scott  was  that  man  [R.T.  9  6-97]. 

George  Winterfield  testified  that  he  was  an  Oregon  State  Policeman; 
:hat  on  December  28,  19  66,  he  stopped  a  driver,  Joseph  Raymond  Scott, 
iriving  a  two-torie  blue  1959  Chevrolet  sedan  with  British  Columbia  plates 
/vhich  have  a  white  background  with  blue  letters;  and  that  Scott  was  accom- 
Danied  by  a  Negro  male  [R.T.   110-111];  that  the  car  was  going  south  and 
:o-defendant  Scott  was  the  same  man  he  stopped  [R.T.   111-112],     He 
:ould  not  identify  the  appellant  as  the  passenger  [R.T.   113]. 

T.  Z.  Marshall  then  testified  that  when  his  nephew  (the  appellant) 
ind  the  white  man  came  to  his  house  on  December  29  they  were  in  a  Chevro- 
.et  with  white  plates  [R.T.   114-115]. 

Several  deputy  Marshals  and  appellant  were  called  to  testify  by 
appellant  in  an  effort  to  show  Mr.  Marshall's  identification  of  Mr.  Scott 
:ould  have  been  erroneous,  and  appellant  testified  the  white  man  with  him 
Dn  December  29  was  a  Mr.  Stevens  whom  he  could  not  locate.     He  admitted 
laving  a  brother  in  Vancouver. 
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V. 

ARGUMENT 

A.      THE  ARREST  OF  THE  APPELLANT  WAS  LEGAL  AND  DID 
NOT  VIOLATE  APPELLANT'S  CONSTITUTIONAL  RIGHTS. 

Appellant's  first  argument  is  based  on  the  erroneous  theory  that 
appellant  was  arrested  before  the  contraband  was  found  in  his  possession, 
i.e.  ,  that  detention  at  the  border  for  a  customs  search  on  entry  into  the 
United  States  constitutes  an  arrest. 

The  record  in  this  case  indicates  that  the  appellant  drove  an  auto- 
mobile into  the  United  States  from  Mexico,  and  while  he  and  his  passenger 
stated  they  were  bringing  nothing  from  Mexico,  nevertheless  appellant 
appeared  to  be  "under  the  influence  of  alcohol  or  something"  and  when  he 
opened  the  trunk  "numerous  clothing  and  things  were  in  the  car." 

It  is  evidently  appellant's  contention,  "that  the  arrest  in  this  case 
took  place  when  the  officers  ordered  the  defendant  to  the  secondary  place 
of  search  and  out  of  the  car"   [Appellant's  Brief,  p.  15].    This  contention  is 
based  on  those  cases  cited  by  appellant  which  state  that  an  arrest  occurs 
when  officers  "restrict  (ones)  liberty  of  movement."     However,  it  is  interest- 
ing to  note  that  appellant's  liberty  of  movement  had  already  been  restricted 
by  his  being  forced  to  stop  at  the  primary  inspection  point  and  to  thereupon 
open  his  trunk.     If  referring  one  to  the  secondary  inspection  area  constitutes 
an  arrest,  why  not  also  the  stopping  of  the  car  and  the  searching  of  the 

trunk  at  the  primary  inspection  area.    Certainly  appellant's  "liberty  of 
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movement"  was  "restricted"  at  primary. 

Just  stating  this  proposition,  however,  tends  to  show  the  ridicu- 
lousness of  appellant's  basis  for  his  argument.    And  there  are  countless 
cases,  even  beyond  and  without  border  situations,  which  have  either  un- 
equivocably  sanctioned  the  practice  of  detaining  without  an  arrest  occurring 
or  have  referred  to  it  approvingly  in  dictum.    To  cite  just  those  in  the  Ninth 
Circuit: 

Gilbert  v.  United  States ,  3  66  F.  2d  923 ,  928  (19  66); 

Wilson  V.  Porter ,  361  F.2d  412  (1966); 

Davis  V.  State  of  California ,  341  F.2d  982  (1965); 

Busby  V.  United  States,  296  F.2d  328  (1961). 

And  analogous  to  border  checks  of  course  are  the  cases  holding 
that  a  detention  for  a  traffic  check  is  not  an  arrest: 

Myrlcks  v.  United  States,  370  F.2d  901  (5th  Cir.   1965); 

Lipton  V.  United  States,  348  F.2d  591  (9th  Cir.   1965); 

D'Argento  v.  United  States,  353  F.2d  327  ,  333-334  (9th  Cir.   1965)  . 

Perhaps  the  longest  line  of  State  cases  adopting  the  non-arrest 

position  is  found  in  the  California  authorities,  where  precedent  for  a  right 

to  detain  for  investigation  can  be  traced  back  more  than  half  a  century. 

One  of  the  earliest  decisions  in  that  jurisdiction  to  so  hold  is  Gisske  v. 

Sanders,  9  Cal.  App.   13,  98  Pac.  43  (1908),  involving  a  civil  action  for 

false  imprisonment.    Reversing  a  lower  court    judgment  for  the  plaintiff, 

the  California  Court  of  Appeals  ruled  that  a  peace  officer  had  the  right  to 
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stop  and  question  a  person  and,  if  he  refused  to  identify  himself,  to  take 
him  to  the  police  station  for  further  investigation.    The  Court  held,  in 
addition,  that  a  search  of  the  suspect's  person  which  had  occurred  on  the 
way  to  the  station  was  a  reasonable  safety  precaution  which  the  officers 
might  undertake  regardless  of  whether  or  not  the  party  was  under  arrest. 
Since  the  Gisske  decision,  a  substantial  body  of  opinion  has  developed  in 
California  recognizing  the  right  of  the  police  to  stop  and  question  when 
"such  a  course  of  action  is  necessary  to  the  proper  discharging  of  the 
officer's  duties." 

People  V.  Machel,  44  Cal.  Rptr.   126,  131  (1965). 

I  have  cited  the  above  cases  not  because  these  seem  particularly 
applicable  to  the  case  at  hand  but  to  rebut  the  generalities  of  appellant's 
argument . 

To  be  more  precise  in  the  case  at  hand,  we  have  to  go  to  the  United 
States  Code  Sections  which  authorize  Customs  detentions  and  searches  in 
the  first  place.    These  sections  are  Title  19,  United  States  Code,  Sections 
482  and  1582.       Section  482  reads  as  follows  in  pertinent  part: 

"Any  of  the  officers  ....  may  stop,  search,  and  examine 

....  any  vehicle,  beast,  or  person,  on  which  or  whom  he 

or  they  shall  suspect  there  is  merchandise  which  is 

subject  to  duty,  or  shall  have  been  introduced  into  the 

United  States  contrary  to  law."     (19U.S.C.  482, 

emphasis  added) . 
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lection  1582  empowers  the  Secretary  of  the  Treasury  to  promulgate  regula- 

ions  affecting  searches  of  persons  and  baggage  and  the  following  regulation 

las  been  promulgated: 

"(d)    A  Customs  officer  may  stop  any  vehicle  arriving 
in  the  United  States  from  a  foreign  country  for  the 
purpose  of  examining  the  manifest  or  inspecting  or 
searching  the  vehicle  and  may  stop,  search,  and 
examine  any  vehicle  or  person  within  the  limits  of  the 
United  States  on  which  or  on  whom  he  may  have  reason- 
able cause  to  believe  there  is  merchandise  subject  to 
duty  or  which  has  been  introduced  into  the  United  States 
contrary  to  law."  (19  C  .F.R.,Sec,  23.1). 
The  constitutionality  of  Customs  searches  under  these  provis- 

Dns  have  been  sustained.    Murgia  v.  United  States,  285  F.2d  14  (9th  Cir. 

9  60) .    The  Court  there  held  that  there  is  no  requirement  of  probable  cause 

efore  Customs  agents  can  initiate  a  stopping  and  search. 

Furthermore,  there  are  several  cases  which  specifically  support 

le  contention  that  a  Customs  detention  is  not  an  arrest: 

United  States  v.  Jones,  184  F.  Supp.  329  (D.C.  Calif.  1960); 
United  States  v.  Davis ,  259  F.Supp.  496  (D.C.  Mass.  1966); 
People  V.  Mitchell,  26  Cal.  Rptr.   89,  209  C.A.2nd  312  (1966), 

ert.  denied  83  S.Ct.   1902,   374  U.  S.   845. 

In  Jones  ,  cited  above,  a  disembarking  soldier  from  Korea  was  taken 
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in  a  United  States  Customs  vehicle  to  Military  Police  Headquarters  approxi- 
mately one-half  mile  away  for  the  purpose  of  searching  his  baggage  and 
person;  the  Court  held  that  defendant's  detention  incidental  to  tne  Customs 
search  did  not  constitute  an  arrest  (p.  331).    While  it  is  true,  as  appellant 
argues  in  regard  to  other  cases,  that  in  Jones  there  was  advance  informa- 
tion or  a  so-called  "lookout"  ,  such  as  not  the  case  in  either  Davis  or 
Mitchell.      In  fact,  Mitchell  was  a  straight  "border  bust"  where  the  defendant 
was  coming  from  Mexico  and  was  detained  and  searched  solely  because  he 
had  an  expensive  wrist  watch  and  a  considerable  amount  of  money.    Here  we 
have  a  similar  case  when  the  appellant  was  also  coming  from  Mexico  and 
was  "under  the  influence  of  alcohol  or  something"  and  his  car  contained 
"numerous  clothing  and  things." 

The  fact  that  appellant  was  under  the  influence  of  "something"  would 
certainly  have  been  sufficient  reason  to  suspect  contraband  of  a  narcotic    or 
drug  nature,  and  the  fact  his  car  contained  "numerous  clothing  and  things" 
should  certainly  support  a  stopping  and  search  for  dutiable  items. 

Since  appellant  in  his  argument  on  this  point  cites  two  Supreme  Court 
cases  (Henry  v.  United  States,  361  U.S.  98,  and  Rios  v.  United  States , 
364  U.S.  253),  perhaps  the  government  should  discuss  them  briefly.     Henry 
involved  a  theft  from  interstate  commerce  with  no  customs  involvement  as 
in  the  case  here.    Furthermore,  in  that  case  the  Government  conceded  both 
in  the  lower  courts  and  on  appeal  that  an  arrest  took  place  when  the  defen- 
dant's car  was  stopped,  arguing  that  the  agents  then  had  probable  cause  to 
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believe  a  Federal  crime  was  being  committed.    Thus  the  situation  here  was 
not  even  argued,  and  in  any  event  the  Court  specifically  limited  its  de- 
cision,  stating, 

"That  is  our  view  on  the  facts  of  this  particular  case.    When 
the  officers  interrupted  the  two  men  and  restricted  their  liberty 
of  movement,  the  arrest,  for  purposes  of  this  case,  was  complete." 
(p.   103,  emphasis  added) . 
Indeed,  as  one  Federal  judge  put  it,  if  Henry  can  be  read  as  holding  that 
any  restriction  of  movement  is  an  arrest,  it  propounds  a  rule  that  is  "more 
honour' d  in  the  breach  than  the  observance."    United  States  v.  Thomas , 
250  F.Supp.  771,  781  (1966). 

In  Rios  V.  United  States,  364  U.S.  253  (1960)  ,  the  other  Supreme 
Court  ruling  cited  by  appellant,  again  no  Customs  detention  was  involved, 
the  detention  having  stemmed  from  police  officers  patrolling  of  a  neighbor- 
hood.   It  is  also  interesting  to  note  that  because  of  the  confused  factual 
situation,  the  Court  avoided  any  decision  on  the  detention  and  remanded  the 
case  to  the  District  Court  for  a  determination  of  just  when  the  arrest  occurred. 

While  the  Supreme  Court  took  no  firm  position  on  the  Government's 
plea  for  explicit  recognition  of  a  right  to  make  inquiry  on  suspicion,  among 
the  alternatives  listed  in  the  opinion  for  guidance  of  the  Court  below  was  the 
prosecution's  contention  "that  the  policemen  approached  the  standing  taxi 
only  for  the  purpose  of  routine  interrogation  and  that  they  had  no  intent  to 
detain  the  petitioner  beyond  the  momentary  requirements  of  such  a  mission." 
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The  fact  that  this  argument  was  included  as  a  possible  justification  for  the 
officers'  conduct  seems  to  suggest  that,  under  some  circumstances,  a  stop 
for  routine  questioning  may  be  permissible   even  though  cause  to  arrest  is 
absent.    And  certainly,  in  view  of  the  statutes  and  regulations,  Customs 
stops  and  searches  would  be  included  in  such  circumstances. 

Thus  it  seems  clear  that  appellant  was  not  arrested  until  after  the 
contraband  was  found  on  his  person  and  consequently  his  arrest  was  valid 
and  legal. 

B.         THE  SEARCH  OF  APPELLANT  WAS  LEGAL  AND  DID  NOT 
VIOLATE  APPELLANT'S  CONSTITUTIONAL  RIGHTS. 

The  statutory,  regulatory,  and  constitutional  bases  for  the  search 
has  been  set  forth  above.    The  record  reveals  a  "border"  search  made 
because  appellant  appeared  to  be  "under  the  influence  of  alcohol  or  some- 
thing" and  his  car  which  he  was  driving  into  the  United  States  from  Mexico 
contained  "numerous  clothing  and  things."    Certainly  these  facts  indicate 
compliance  with  the  quoted  statutes  and  regulations  and,  if  anything  would 
tend  to  indicate  a  dereliction  of  duty  if  the  officer  had  not  had  appellant 
and  his  car  searched. 
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C.        THE  COURT  PROPERLY  SUSTAINED  THE  GOVERNMENT'S 
OBJECTION  TO  HEARSAY  EVIDENCE  OF  STATEMENTS  OF 
A  CO-DEFENDANT  EXCULPATING  THE  APPELLANT  AND 
TAKING  FULL  BLAME  HIMSELF. 

Appellant  cites  no  federal  decision  in  his  third  specification  of  error 
but  relies  solely  on  the  California  case  People  v.  Spriggs ,  36  Cal.  Rptr. 
841. 

The  federal  rule  is  clear:    Declarations  against  penal  interest  as 
opposed  to  pecuniary  or  proprietary  interest,  are  not  admissible. 

Donnelly  v.  United  States,  228  U.   S.  243,  272  (1913); 

Neal  V.  United  States,  22  F.2d  52  {<th  Cir.   1927); 

Jeffries  v.  United  States,  215  F.2d  225,  226  (9th  Cir.   19  54)  . 

In  any  event,  for  any  declaration  against  interest  to  be  admissible, 
the  declarant  must  be  unavailable  since  to  hold  otherwise  would  clearly 
violate  the  hearsay  rule.    The  usual  case  requires  the  declarant  to  be 
dead  though  the  Second  Circuit  has  stated  that  "death,  or  at  least  in- 
accessibility" is  the  condition  necessary. 

I  Syracuse  Engineering  Co.  v.  Haight,  97  F.2d  573,  575  (2nd  Cir. 

1938). 

Here  the  record  shows  that  the  declarant  (the  co-defendant  Scott) 
was  available  and  the  government  had  no  objection  to  the  appellant  calling 
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him  as  a  witness  [R.T.   86].    The  record  also  shows  that  evidently  the 
declarant  was  willing  to  testify  and  would  not  claim  the  fifth  amendment 
[R.T.   20,  22-24,  86-87],  but  be  that  as  it  may,  there  is  absolutely 
nothing  in  the  record  to  show  that  appellant  even  attempted  to  call  the 
declarant,  who  was  available,  as  a  witness.     Certainly  appellant  should 
not  now  be  allowed  to  complain  that  he  couldn't  get  in  hearsay  testimony 
when  the  live  witness  himself  was  available.       It  is  also  interesting  to 
note  that  appellant  tried  to  force  the  government  to  call  that  witness  [R.T. 
19-21,  22-24].    In  effect  the  government  and  appellant  were  playing  games 
as  to  who  should  call  the  witness,  the  government  not  wishing  to  do  so 
because  he  could  be  impeached  and  the  appellant  not  wishing  to  do  so  be- 
cause the  witness  would  testify  against  him. 

D.        THERE  WAS  NO  MATERIAL  VARIANCE  BETWEEN  COUNTS 
I  and  II   OF  THE  INDICTMENT  AND  THE  PROOF. 

■  Appellant  claims  that  Count  I  of  the  indictment  charged  appellant 

with  violation  of  Title  21,  United  States  Code,  Section  173,  while  the 

proof  and  instructions  were  as  to  the  elements  and  presumption  contained 

in  Section  174.    A  mere  reading  of  the  indictment  refutes  this  claim. 

While  it  is  true  that  Section  174  does  not  appear  in  the  body  of  the  charge 

and  173  does, nevertheless ,  Section  174  is  specifically  set  forth  not  only 

in  the  title  to  the  indictment  but  also  in  the  title  to  Count  I.     This  Court 

has  held  in  Cnarles  Emanuel  White  and  John  Lewis  v.  United  States  of 
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of  America  (9th  Cir.  No.  20,566,  April  9,   1968)  that  such  a  method  of 
charge  constitutes  no  conflict  (see  footnote  1  at  page  8  of  that  opinion)  . 

In  any  event,  with'tF.S .  C .  ,  Title  2  1 ,  Section  174"   designated  both 
in  the  title  to  the  indictment  and  the  title  of  Count  I,  it  is  difficult  to  see 
how  appellant  was  not  properly  advised  of  the  charges  against  him.     It 
should  also  be  pointed  out  that  the  specific  point  here  was  not  raised  by 
appellant  prior  to  nor  during  the  trial.     In  fact,  it  was  not  raised  at  all 
until  now,  not  even  in  the  Statement  of  Points  Intended  To  Be  Relied  Upon 
On  Appeal   filed  with  this  Court. 

Appellant  also  contends  that  Count  II  is  defective  since  "appellant 

is  merely  charged  with  unlawfully  importing  marihuana  into  the  United 

States  contrary  to  law.    A  violation  of  Title  21 ,  U.S.C .  ,  Section  17  6-a  is 

not  specifically  charged  therein."     (Appellant's  brief,  p.   28).    Again  it 

must  be  pointed  out  that  "U.S.C.  ,  Title  21  ,  Sec .   17  6a"  appears  both  in 

the  title  to  the  indictment  and  the  title  to  Count  II  as  tlie  specific  charge. 

^  Finally,  in  answering  appellant's  Specification  I  V  ,  it  should  be 

* 

noted  that  Rule  7(c)  Federal  Rules  of  Criminal  Procedure,  has  eliminated 
both  the  technical  niceties  and  the  common  law  application  to  indictments. 
The  leading  case  on  questions  involving  sufficiency  of  the  indictment  is 
Hagner  v.  United  States,  285  U  .S .  427  (19  31) .  In  that  case,  the  Court 
at  page  431  stated,  "The  rigor  of  old  common  law  rules  of  criminal  plead- 
ing has  yielded,  in  modern  practice,  to  the  general  principle  that  formal 
defects  not  prejudicial,  will  be  disregarded." 
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How  the  appellant  could  have  been  prejudiced  by  technicalities 
raised  as  an  afterthougnt  is  difficult  to  see. 

Coincidentally  with  his  variance  argument  appellant  has  challengea 
the  trial  court's  instructions  giving  the  statutory  presumptions  contained 
in  Title  21  ,  Sections  176(a)  and  174  of  tne  United  Spates  Code.     In 
Klepper  v.  United  States,   331  F.2d  694  (9th  Cir.    1964)  the  statutory 
presumption  of  Section  176(a)  was  included  in  the  trial  court  instructions 
and  ihis  court  found  no  error.      Similarly,  in  regard  to  Section  174,  in 
United  States  v.  Armone,  363  F.2d  385  (2nd  Cir.   1966)  the  trial  court's 
giving  of  the  statutory  presumption  in  its  charge  to  the  jury  was  upheld. 
Certiorari  in  that  case  was  denied,  Armone  et  al  v.  United  States,    385 
U.  S.  957   (1967). 

Since  appellant  cites  no  cases  in  this  regard,  further  comment  here 
seems  unnecessary. 

E.         THE  STATUTORY  PRESUMPTIONS  CONTAINED  IN  TITLE  2  1 , 
UNITED  STATES  CODE,  SECTIONS  174  and  176(a)  ARE 
CONSTITUTIONAL. 

Appellant  admits  t'.at  the  present  law  is  that  the  presumptions  here 
referred  to  are  constitutional  (Appellant's  Brief,  p.   28)  ,  but  urges  this 
Court  to  change  the  law  by  merely  referring  to  Griffin  v.  California ,   380 
U.  S.   609  (1965);  Mallory  v.   Hogan,   378  U.S.I  (1963);  and  Miranda  v. 
Arizona,   384  U.   S.   436  (1965)  ,  without  comment. 
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It  should  be  pointed  out  that  the  presumption  involved  here  was  held 
constitutional  over  forty  years  ago  in  Yee  Hem  v.  United  States ,  2  68  U.  S. 
178  (1925)  ,  and  has  been  consistently  so  held  ever  since. 

Aqobian  v.  United  States,  323  F.2d  643  (9th  Cir.   1963); 

Brown  v.  United  States,  370  F.2d  874  (9th  Cir.   1966); 

Juvera  v.  United  States,  378  F.2d  433  (9th  Cir.   19  67). 

It  is  interesting  to  note  that  Brown  and  Juvera  were  decided  by  this 
Court  after  the  three  cases  appellant  cites  as  a  basis  for  changing  the 
law.    In  fact,  the  Brown  case  even  refers  to  Griffin  but  still  holds  the 
presumption  constitutional  and  not  violative  of  a  defendant's  Fifth  Amend- 
ment right  against  self-incrimination.      It  further  held  that  the  giving  of 
an  instruction  thereon  did  not  constitute  comment  on  a  defendant's  failure 
to  testify  when  the  instruction  was  amplified  in  a  similar  manner  to  that 
done  in  this  case  (see  R.T.   145-146)  in  the  case  at  bar  and  the  footnote 
1,  page    875,  of  the  Brown  case. 


I 
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VI  . 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  tnat  the 

judgment  of  the  Court  below  should  be  affirmed. 

Respectfully  submitted, 

EDWIN  L.   MILLER,  JR.  , 
United  States  Attorney 

MOBLEY  M.   MILAM, 
Assistant  U.S.  Attorney 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this  brief,  I  have 
examined  Rules  18,   19  and  39  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 


MOBLEY  M.   MILAM 


» 
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BRIEF  AND  APPENDIX  FOR  THE  UNITED  STATES 


JURISDICTIONAL  STATEMENT 
The   United  States  commenced   this  action  on  July   1,    196^, 
lursuant  to  28  U.S.C.   13^5  and  3I  U.S.C.   23I-233,    to  recover 
tatutory  forfeitures  and  double   damages  for  violations   of  the 

1/ 

alse  Claims  Act,  and  to  recover  payments  made  by  mistake, 
m  April  18,    1967,    the  district  court   (Pelrson  M.   Hall,   j.). 


/  TVie  action  also  sought  to  enforce  administrative  claims  for 
"amages,  but  these  claims  are  not  at  issue   in  this  appeal. 


after  a  non-.1ury    trial,   entered   Its    Judgment   that   the    Unltec 

States   "recover  nothing  from  any   of   the   defendants"    (Tr,    10£ 

2/ 
109).   ^       Notice    of  appeal  was   filed   on   June    I5,    1967 

(Tr.    110-111).      This  Court  has    Jurisdiction  of   this  appeal 

under   28   U.S.C.    1291. 

STATEMENT  OF   THE  CASE 
A.      Ihe   Agricultural  Conservation   Program 

IVils  case  arises  out  of  the  United  States  Department  of 
Agriculture's  Agricultural  Conservation  Programs  for  1957,  1 
and  1959,  administered  by  the  Department  pursuant  to  the  Sol 
Conservation  and  Domestic  Allotment  Act,  16  U.S.C.  590a-590q 
(1958  ed.).  The  regulations  governing  the  Agricultural  Cons^ 
vatlon  Programs  for  1957,  1958,  and  1959,  are  found,  respect 
at  21  Fed.  Reg.  503^  et  seq.,  22  Fed.  Reg.  6^28  et  seq . ,  and 
Fed.  Reg.  5247  et  seq.  Under  these  programs,  the  United  Sta' 
shared  with  farmers  and  ranchers  in  the  continental  United 
States  the  cost  of  carrying  out  approved  soil  and  water  cons( 
vatlon  practices  such  as  constructing  erosion  control  dams  ai 
water  diversion  ditches  on  the  farmers'  or  ranchers'  lands. 
Tt\e  n^xlmum  Federal  cost-share  for  each  approved  practice  was 
to  be   "the   percentage   of   the  average  cost  of  performing  the 


2/  "Tr."   refers    to  the   Transcript  of  Record  filed  in  this  Coi 
"^Tp."   refers    to  the   district  court  reporter's   Transcript  of 
Proceedings,   copies   of  which  have  been   lodged  with  the  Court 
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practice  considered  necessary   to  obtain  the  needed  performance 
5f  the  practice,   but  which  will  be  such  that  the  farmer  or 
[^ncher  will  make  a  substantial  contribution  to  the  cost  of 

performing  the   practice."      1959  Regulations,   Section  1101.1011(a), 

3/ 
23  Fed,   Reg.   5250.  ISius,   the  farmer  or  rancher  was  required 

bo  pay  that  part  of  the  cost  of  conservation  materials   or  serv- 
ices furnished  through  the  program  for  use   in  carrying  out  an 
ipproved  practice  which  was   "in  excess   of  the  *  ♦  ♦  Federal  cost- 
jhare"  attributable  to  the  use  of  the  material  or  service. 
L959  Regulations,  Section  1101.1027(b),   23  Fed.   Reg.   5252.  "" 

In  the  case  at  bar,   the  Federal  cost-share  for  approved 
conservation  practices  was  to  be  the   lesser  of   (l)  a  fixed 
)ercentage  of  the   total  cost  of  the  practice    (e.£. ,   80^  of  the 
:otal  cost),   or  (2)  a  fixed  price  per  unit  of  work  performed 
[!•£•*   30  cents  per  cubic  yard  of  earth  moved)   times   the  number 
)f  units  of   work  performed  (Tp.  44-^5,  48-49).     In  no  event 
jould  the  Federal  cost-share  per  farmer  or  rancher  per  program 
rear  exceed  an  allowable  maximum  amount   (e,£, ,   $2,500)    (Tp.   40). 

Under  the  programs,    the  farmer  or  rancher  first  filed  with 
she  appropriate  County  Agricultural  Stabilization  and  Conserva- 
bion  Committee  a  request  for  Agricultural  Conservation  Program 
jost-sharing   (Fomi  ACP-201).     Ttie  County  Committee  approved  the 


J/  Identical  provisions  are  found  in  Section  1101.811(a)  of  the 
L957  Regulations,  21  Fed.  Reg.  5036,  and  Section  1101.911(a)  of 
t*ie   1958  Regulations,   22  Fed.   Reg.   5485. 

1/  Identical  provisions  are  found  in  Section  1101.827(b)  of  the 
L957  Regulations,  21  Fed.  Reg.  5038,  and  Section  1101.927(b)  of 
She   1950  Regulations,   22  Fed.   Reg.  6486-6487. 
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request  If  it  appeared  to  be  proper,  determined  the  maximum 
allowable  Federal  cost-share,  and  notified  the  farmer  or  ran 
accordingly.   After  completion  of  the  approved  practice,  the 
farmer  or  rancher  would  file  an   application  for  payment  (For 
ACP-245)  with  the  County  Committee  for  that  portion  of  the  c 
of  the  practice  which  the  Government  had  obligated  itself  to 
pay.   If  the  farmer  or  rancher  had  elected  to  have  the  Count 
Committee  execute  a  purchase  order  for  conservation  material 
and  services  (Form  ACP-250)  to  an  approved  contractor  hired 
the  farmer  or  rancher  to  furnish  conservation  materials  or 
services  (the  purchase  order  plan),  the  contractor,  rather  t 
the  farmer  or  rancher,  would  receive  the  Federal  cost-share 
ment  (Tr.  101-103;  Tp.  26-43). 
B.  The  Facts  of  the  Instant  Case 

In  the  case  at  bar,  various  farmers  and  ranchers  filed 
requests  with  the  Ventura,  California  County  Committee  for 
Agricultural  Conservation  Program  cost-sharing.   The  requesti 
were  duly  approved,  and  the  practices  were  carried  out  by  th( 
defendsmt -appellee,  Lennard  L.  Mead,  a  private  contractor 
authorized  by  the  Department  of  Agriculture  to  furnish  conse: 
tion  materials  and  services  under  the  purchase  order  plan. 
Following  completion  of  the  practices,  the  farmers  and  ranch< 
filed  with  the  County  Committee  applications  for  payment  of  i 
Federal  cost-shares  supported  by  invoices  to  them  prepared  bj 
Mead.   In  most  instances,  the  Government  paid  the  cost-sharei 
directly  to  Mead  under  the  purchase  order  plan  (see  infra, pp. 

5/  In  this  brief,  we  refer  to  defendant-appellee  Lennard  L. 
Mead  as  "Mead,"  amd  to  defendant -appellee  Violet  Mead  as  "Vie 


Following  an  investigation,  the  Department  of  Agriculture 
etermined  that  Mead's  invoices  overstated  his  actual  charges 
0  the  farmers  and  ranchers  for  the  materials  and  services  he 
umished  in  carrying  out  the  approved  practices,  and  that  Mead 
nd  the  farmers  and  ranchers  were  aware  of  this  when  the  appli- 
ations  for  payment  of  Federal  cost-shares  were  filed  (Tr.  105- 
Dd) .  Thereafter,  the  United  States  commenced  this  action 
gainst  Mead  and  certain  of  the  fanners  and  ranchers  to  recover 
batutory  forfeitures  and  double  damages  under  the  False  Claims 
:t,  and  to  recover  payments  made  by  mistake  (Tr,  2-32). 
•  The  Evidence  Adduced  at  Trial 

The  defendant-appellee  Mead  testified  that  he  knew  that  the 
2deral  cost-share  payments  that  he  would  receive  from  the 
Dvemment  under  the  purchase  order  plan  were  "based  upon  the 
Dst  [to  the  farmer  or  rancher]  of  the  project,"  and  admitted 
lat  "in  some  cases"  he  gave  the  farmers  and  ranchers  a  "cash 
Lscount"  and  prepared  simultaneously  two  invoices  —  one  for 
16  Government,  and  another  showing  his  discount  for  the  farmer 
r  rancher  (Tp.  110-111,  l40-l4l,  152-153).  Mead  stated  that 
5  usually  sent  a  copy  of  the  invoice  he  prepared  for  the 
Dvemment  to  the  farmer  or  rancher,  and  that,  at  about  the  saune 
Lme,  he  also  mailed  or  gave  them  the  other  invoice  showing  a 
Lscount  (Tp.  l40-l4l,  172,  210,  383-384). 

/  The  Government's  attempt  to  recover  payments  made  by  mis- 
sike  is  alternative  to  its  False  Claims  Act  claims  except  in- 
Dfar  as  the  statute  of  limitations  may  have  run  with  respect 
D  certain  violations  of  the  False  Claims  Act.  As  noted  above, 
le  Government  also  sought  to  enforce  administrative  claims 
or   damages,  but  these  are  not  involved  in  this  appeal, 
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Mead  also  claimed  that  while   the   Invoices  he  prepared  for 
submission   to  the   Government  did  not  reflect  what  he   received 
from  the   farmer  or  rancher  for  his  materials  and  services,    they 
nevertheless   reflected  the   "true  cost"   of  the  conservation  prac- 
tices   (Tp.    153).     He   explained  that  he  was  never  informed  that 
it  was  necessary   to  show  his   discounts   on  the   invoices   sent  to 
the   Oovemment,   and   that  he   did  not  do  so   "because   the   Government 
Informed  me   they  wanted  a  full  cost"    (Tp,    I58). 

ITie  evidence  with  respect  to  the  particular  transactions 
which  Mead  had  with   the  farmers  and  ranchers   involved  in  this 
appeal  may  be  summarized  as  follows: 
Mead  and  Qulne 

On  January   12,    1959*   defendant-appellee   Richard  Qulne  filed 
with  the  County  Committee  a  request  for  Federal  cost-sharing 
for  the  construction  of  an  erosion  control  dam  and  diversion 
ditch  on  his  premises   in  Moorpark,  California   (Pltf »s.  Exh.   No. 
Uk),     His  application  was   duly  approved,   and  on  April  12,    1959, 
Qulne  filed  an  application  for  payment  supported  by  an  Invoice 
prepared  by  Mead  showing  that  the  cost  of  constructing  these 
practices  was   $3,956,09   (Pltf«s.  Exh,   Nos.   40-A2).     The   Govern- 
ment paid  Mead  $2,389,80  on  the  basis   of  the  application  for 
work  pe2?forroed  for  Qulne  under  the  purchase  order  plan    (Tr.    1^, 
44-45,    79;    Pltf«s,   Exh,   Nos,    37-38),      Instead  of  paying  the 
difference  between  the   total  reported  cost   ($3,956,09)  and  the 
Government's  cost-share    ($2,389,80),  which  amounted  to  $1,566.29 
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rsuant   to   their  agreement  Quine   paid  Mead   only   $R00   in  cash 
r  his   work  and  did  not  contribute   any   property   or  services    to 
;   projects    (Tp.    1^2,    1^5,    219-221,    262-263,    266). 

In  a  pre-trial  statement  Quine  admitted   that  "Mead's   state- 
it  was   In  excess   of   the  agreed  price,    so  he   discounted  his 
itement  to  coincide  with   the   previous  agreement"    (Pltf 's.   Fxh. 
,   80).     At  the   trial,   however,    Quine  claimed   that  he   could  not 
jail  seeing  any   invoices   from  Mead    (Tp.    26^-265).      Quine   con- 
ided  that  his   pre-trial  statement  referred   to  a   "discussion 
*  ♦  long  after  I  had  paid  Mr.   Mead,"  and   that  he   learned   that 
»   practices  cost  more   than  the   original  estimate  after  he   paid 
Id  for  his  work   (Tp.    277,    279A). 

Id  and  Johnson 

On   January   26,    1959,    defendant-appellee  Alden  Johnson  filed 
:«equest  for  Federal  cost-sharing  for  the  construction  of  a 
version  ditch,   and  for  pipe  and  concrete  for  a  mechanical  out- 
b,    on  his  Moorpark,   California   land   (Pltf»s.   Exh.   No.    55). 
J  County  Committee   duly  approved   Johnson's   request,   and   on 
?11   12,    1959,   Johnson  filed  an  application  for  payment  supported 
an   invoice   prepared  by  Mead  showing  that  the  cost  of  construct- 
5  these  practices  was   $1,849.75    (Pltf»s.  Exh.   Nos.   5O-5I,   53). 
5   Government  paid  Mead  $1,156,90  on  the   basis   of   this  applica- 
on  for  work  performed  for  Johnson  under  the   purchase   order 
m    (Tr.    17,   79-80;    Pltf's.   Exh.    Nos.   47-49).      Instead  of  paying 
5   difference  between   the   total  reported  cost   ($1,849.75),   and 
5   Oovemment's  cost-share    ($1,156.90),   which   amounted  to  $692,85, 
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pursuant  to  their  agreement  Johnson  paid  Mead  on]y  $317.^0,  . 
did  not  contribute  any  property  or  services  to  the  practices 
(Tp.    171,    173-17^,    219-221,    289). 

Mead  admitted  that  he  gave  Johnson  a  "discount"  of  $28l. 
but  contended  that  the  Government  had  nevertheless  been  bilL 
at  a  "true  cost"  figure  (Tp.  I56,  158,  17^).  In  Mead's  word: 
"I  billed  the  Government  a  true  cost  figure,  I  accepted  froi 
Mr.  Johnson  all  I  could  get"  (Tp.  I56),  For  his  part,  Johnsi 
stated  that  he  did  not  recall  receiving  any  invoices  from  Me< 
and  maintained  that  he  was  unaware  that  Mead  had  given  him  a 
discount  (Tp.  286-290). 
Mead  and  Violet  Mead 

On  March  13,  1958,  defendant-appellee  Violet  Mead,  defei 
appellee  Lennard  Mead's  mother,  filed  with  the  County  Commit^ 
a  request  for  Federal  cost-sharing  for  the  construction  of  ai 
erosion  control  dam  on  her  Moorpark,  California  land.  Her  ai 
plication  was  duly  approved,  and  on  May  6,  1958,  she  filed  ai 
application  supported  by  an  invoice  prepared  by  her  son  show: 
that  the  total  cost  of  the  practice  was  $2,888.  On  the  basis 
of  this  application,  the  Government  paid  Mr.  Mead  $2,175  for 
work  performed  for  Violet  Mead  under  the  purchase  order  plan 
(Tr.  20-21,  ^7-48,  8O;  Tp.  I83-I85;  Pltf's.  Exh.  Nos .  71-73A 
Mr.  Mead  did  not  receive  any  kind  of  payment  from  his  mother 
for  this  work  (Tp.    I87). 
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d  and  Sence 

On  February   26,    1959,   defendant-appellee  Ray  R.   Sence  re- 
sted Federal  cost-sharing  for  the  construction  of  a  mechanical 
let  on  his  premises  In  Burbank,  California,  His  application  was 
f  approved  by  the  County  Committee,   and  on  March  30,    1959, 
36  filed  an  application  for  payment  supported  by  an  invoice 
pared  by  Mead  showing  that  the  cost  of  constructing  the 
:tice  was  $4,31^.35   (Pltf 's.  Exh,  Nos.  56,  59-60),     'Sne  Oovem- 
t  paid  Mead  $2,500  on  the  basis  of  this  application  for  work 
formed  for  Sence  under  the  purchase  order  plan   (Tr,   24-25,  46, 
S6,   79-80;   Pltf »s.  Exh,  Nos.  57-58,  6I).     Although  the 
Perence  between  the  total  reported  cost   ($4,314.35)  and  the 
smment's  cost-share    ($2,500)  amounted  to  $l,8l4,35,  Sence 
sed  to  pay  Mead  only  $800  for  his  work,  and  purportedly  gave 
d  $172,41  in  cash  and  also  paid  $627.59  for  pipe  purchased 

used  by  Mead  on  the  project   (Tp.   I76,   I80,   I83,   I87,   292, 
-297,   367;   Def »s.  Exh.  S-B), 

Mead  admitted  that  he  prepared  another  invoice  showing  a 
30unt  and  mailed  it  to  Sence   (Tp,   183).     For  his  part,  Sence 
tified  that  Mead  billed  him  for  $800;   that  he  never  saw  the 
Dice  submitted  to  the  Oovemment;  and  that  he  merely  signed 

purchase  orders  and  was  not  awa3?e  that  anything  on  them  was 
orrect  when  he  signed  (Tp.  294-296,  369-370), 


The  invoice  received  by  the  Oovemment  stated  that  Sence  had 
wished  reinforcing  steel  and  forms,  but  did  not  mention  the 
e  purportedly  paid  for  by  Sence   (Pltf •«,  Exh,  No,  60). 

-  9  - 


pursuant   to   their  agreement  Johnson   paid  Mead  only   $317.40,   a 
did  not  contribute  any   property   or  services    to  the   practices 
(Tp.    171,    173-17^,    219-221,    289). 

Mead  admitted  that  he  gave  Johnson  a  "discount"  of  $28l.c 
but  contended  that  the  Government  had  nevertheless  been  bille 
at  a  "true  cost"  figure  (Tp.  I56,  158,  17^).  In  Mead's  words 
"I  billed  the  Government  a  true  cost  figure.  I  accepted  frorJ 
Mr.  Johnson  all  I  could  get"  (Tp.  I56).  For  his  part,  Johnsc 
stated  that  he  did  not  recall  receiving  any  invoices  from  Mea 
and  maintained  that  he  was  unaware  that  Mead  had  given  him  a 
discount  (Tp.  286-290). 
Mead  and  Violet  Mead 

On  March  13,  1958,  defendant-appellee  Violet  Mead,  defer 
appellee  Lennard  Mead's  mother,  filed  with  the  County  Commltt 
a  request  for  Federal  cost-sharing  for  the  construction  of  ar 
erosion  control  dam  on  her  Moorpark,  California  land.  Her  ai 
plication  was  duly  approved,  and  on  May  6,  1958,  she  filed  ar 
application  supported  by  an  invoice  prepared  by  her  son  showii 
that  the  total  cost  of  the  practice  was  $2,888.  On  the  basiJ 
of  this  application,  the  Government  paid  Mr.  Mead  $2,175  for, 
work  performed  for  Violet  Mead  under  the  purchase  order  plan| 
(Tr.  20-21,  47-^8,  80;  Tp.  I83-I85;  Pltf's.  Exh.  Nos.  71-73A ^ 
Mr.  Mead  did  not  receive  any  kind  of  payment  from  his  mother, 
for  this  work  (Tp.   I87).  ; 
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d  and  Sence 

On  February  26,    1959>   defendant -appellee   Ray  R.   Sence  re- 
sted Federal  cost-sharing  for  the  construction  of  a  mechanical 
let  on  his  premises   In  Burbank,  California,  His  application  was 
y  approved  by  the  County  Committee,   and  on  March  30,   1959, 
ce  filed  an  application  for  payment  supported  by  an  Invoice 
pared  by  Mead  showing  that  the  cost  of  constructing  the 
ctlce  was  $4,31^.35   (Pltf  »s.  Exh.  Nos.  56,  59-60).     Tiae  Oovem- 
it  paid  Mead  $2,500  on  the  basis  of  this  application  for  work 
formed  for  Sence  under  the  purchase  order  plan   (Tr.   24-25,  46, 
66,  79-80;   Pltf »s.  Exh.  Nos.  57-58,  6I).     Although  the 
ference  between  the  total  reported  cost  ($4,314.35)  and  the 
emment's  cost-share   ($2,500)  amounted  to  $l,8l4.35>  Sence 
•eed  to  pay  Mead  only  $800  for  his  work,  and  purportedly  gave 
d  $172.41  In  cash  and  also  paid  $627.59  for  pipe  purchased 
I  used  by  Mead  on  the  project   (Tp.  I76,   I80,   I83,   I87,   292, 
-297,   367;   Def«s.  Exh.  S-B). 

Mead  admitted  that  he  prepared  another  invoice  showing  a 
count  and  mailed  it  to  Sence   (Tp.   183).     For  his  part,  Sence 
ibified  that  Mead  billed  him  for  $800;   that  he  never  saw  the 
'5lce  submitted  to  the  Qovemment;  and  that  he  merely  signed 
»  purchase  orders  and  was  not  aware  that  anything  on  them  was 


)rrect  when  he  signed  (Tp.  294-296,  369-370). 


'  he  invoice  received  by  the  Qovemment  stated  that  Sence  had 
tiished  reinforcing  steel  and  forms,  but  did  not  mention  the 
h    purportedly  paid  for  by  Sence   (Pltf  »s.  Exh.  No.  60). 

\ 


Mead  and  Qraham 

8/ 

On  March   13,   1958,   Oale  B.   Oraham         filed  a  request  for 

Federal  cost-sharing  for  the  construction  of  an  erosion  centre 

dam  on  his  Santa  Paula,  California  land.     His  application  was 

duly  approved,  and  on  May  8,   1958,   Oraham  filed  with  the  Coun1 

Committee  an  application  for  payment  supported  by  an  Invoice 

prepared  by  Mead  showing  that  the  cost  of  constructing  this 

practice  was  $3,268,     On  the  basis  of  this  application,   the 

Qovemment  paid  Mead  $2,500  for  work  performed  for  Graham  und< 

the  purchase  order  plan   (Tr.  28,  48,   80;   Pltf »s.  Exh.  Nos.  67* 

68,   70),     The  only  renumeratlon  Mead  received  for  his  materia! 

and  services  was  the  $2,500  Federal  cost-share;   Oraham  did  noi 

contribute  anything  to  the  practice    (Tp,   201-202), 

Mead  and  Chunn 

On  April  3,   1959,   defendant-appellee  Albert  Chunn  filed 

the  County  Committee  a  request  for  Agricultural  Conservation 

cost-sharing  for  the  construction  of  an  erosion  control  dam  ai 

version  ditch  on  his  premises  in  Moorpark,  California.     The  a 

cation  was  duly  approved,  and  on  JUne  18,   1959,  Chunn  filed  ai 

application  for  payment  supported  by  an  invoice  prepared  by  MijS 

showing  that  the  cost  of  constructing  these  practices  was  $4,4 

On  the  basis  of  this  application,   the  Qovemment  paid  Mead  $2; 

for  work  performed  for  Chunn  under  the  purchase  order  plan   (T:. 

43,  52-53,   79;   Pltf »8.  Exh.  Nos.   1-5,   15).     Although  the  diff« 

8/     Oraham  was  not  joined  as  a  defendant  in  this  case. 
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tween  the   total  reported  cost   ($4,^6A)  and  the  Federal  cost- 
are    ($2,500)  amounted  to  $1,96^,   Mead's   testimony   Indicates 
at  Chunn  did  not  make  payments   or  contributions   in  that  amount 

Mead. 

Mead  admitted  that  he  gave  Chunn  a  cash  discount  and  that 

gave  Chunn  a  discounted  invoice  when  he  billed  the   Government 
p.   111-112,    116-117,   208-209).     Chunn,   however,   maintained  that 

was  unaware  of  the  discount  Mead  had  given  him  and  that  he 
d  not  received  a  discounted  bill  from  Mead,     Chunn  claimed  that 

received  a  copy  of  the   invoice  Mead  sent  to  the   Gfovemment 
ter  the  purchase  orders  he  signed  were  sent  to  the   Government 
,p.  227-229,   232-233). 


Mead  received  no  cash  payments  from  Chunn   (Tp.   211).     He  and 
ann  never  spoke   to  one  another  with  respect  to  the  value  of 
inn's  purported  contributions   to  the  practices   or  with  respect 

the  value  of  Chunn »s  purported  non-cash  payment  to  Mead  for 
i  latter »s  materials  and  services    (Tp.   208-209,   226-227,   232, 
5-4o6),     Mead  and  Chunn  gave  conflicting  estimates   of  the 
Lue  of  Chunn 's  purported  non-cash  payments   to  Mead.     According 

Mead,   the   Invoice  for  $4,464  which  he  prepared  for  the 
l^emment  reflected  only  charges  for  his  own  materials  and 
irvices    (Tp.   130-1^2),     Mead  also  asserted  that  he  valued  Chunn »s 
|''k  on   the  dam  at  $665,   and  that  he  gave  Chunn  a  credit  of  $600 
'♦  the   use  of  his  pasture    (Tp.   112-113),     For  his  part,   Chunn 
^Jtified  that  he  and  Mead  had  agreed  that  Mead  would  receive   the 
jt.500  Federal  cost-share  for  his  materials  and  services    (Tp,   226); 
M  that  while  he  did  not  participate   in  computing  Mead's  $4,464 
..1,   that  bill  included  his   own  contributions   to  the  practices 

>.  405-408),     Chunn  claimed  that  his  contributions  were  greater 
■  n  those  stated  by  Mead   (Tp.   237-238,   394-399;   Def 's.  Exh.   C-B). 
'•■-hough  Chunn  was  admittedly  Instructed  by  a  County  Committee 
•<  resentative  before  he  requested  Federal  cost-sharing  to  record 
•   costs  comprising  his   own  contributions  and  to  list  those  costs 

I  his  bill  to  the   Government,   he  failed  to  advise   the   Government 
Lt  he  had  purportedly  furnished  materials  and  services  until 

II  after  Mead  received  the  $2,500  Federal  cost-share  payment 
'.  227,   244,  400,   404-405). 
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Mead  and  Hohn 

On  January  7,    1957,   defendant-appellee  A,   v.   Hohn  filed 
with  the  County  Committee  a  request  for  cost-share  payments  for 
the  construction  of  an  erosion  control  dam  on  his  premises   In 
Moorpark,   California,     The  application  was  duly  approved,  and 
on  April  30,    1957,   Hohn  filed  with  the  Committee  an  appllcatlor 
for  payment  supported  by  an  Invoice  prepared  by  Mead  showing 
that  the  cost  of  constructing  this  practice  was  $2,01^.     The 
Qovemment  paid  $1,500  to  Hohn  on  the  basis   of  this  appllcatlor 
(Tr.    11,   47,   60,    79;    Pltf»s.  Exh.   Nos.    I7-I8,   22).     Hohn  did 
not  give  Mead  any  cash  for  his  work  (Tp.   249-250).     Mead  In 
effect  admitted  that  he  gave  Hohn  a  discount  of  $514  In  conned 
with  the   1957  work  (Tp.    133).     He  also  testified  that  Hohn  con- 
tributed an  estimated  $450  to  $54o  In  equipment  and  services   t( 
the   1957  project,  but  that  these  contributions  were  not  listed 
In  the  Invoice  he  prepared  for  the   Government   (Tp.   II9,    121, 

132-133).  I 

On  January  21,    1958,   Hohn  filed  with  the  County  Committee ; 

I 
another  request  for  cost-share  payments  for  the  construction  ojj 

an  erosion  control  dam  on  his  premises.     This  application  was    I 

duly  approved,   and  on  February  20,    1958,   Hohn  filed  with  the      | 

Committee  an  application  for  payment  supported  by  an  Invoice 

prepared  by  Mead  showing  that  the  cost  of  constructing  this        1 

practice  was  $2,580,     On  the  basis  of  this  application,   the        | 

aovemment  paid  $2,064  to  Mead  for  work  performed  for  Hohn 

under  the  purchase  order  plan   (Tr.    11-12,   47,   60,   79;    Pltf «s.    , 
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£xh  Nos.  ?3-25,27),   Although  the  difference  between  the  total 

reported  cost  ($2,580)  and  the  Federal  cost-share  ($2,o6^)  was 

$516,  Mead  received  no  cash  from  Hohn  for  this  work  (Tp.  13^- 

135,  249-250)  and  claimed  only  that  he  received  from  Holin  a 

trailer  valued  at  $4l6,  and,  possibly,  some  sheep  worth  $6o 

(Tp.  134-137). 

On  January  8,  1959^  Hohn  filed  with  the  County  Committee  a 

third  request  for  Federal  cost-sharing  for  the  construction  of 

an  erosion  control  dam.  The  application  was  duly  approved,  and 

on   March  27,  1959>  Hohn  filed  with  the  Committee  an  application 

for  payment  supported  by  an  invoice  prepared  by  Mead  showing 

that  the  cost  of  constructing  this  practice  was  $1,377.   On  the 

3)asis  of  this  application,  the  Government  paid  Mead  $8o4,50  for 

■Mork  performed  for  Hohn  under  the  purchase  order  plan  (Tr.  9-10, 

^,  59,  79;  ELtf»s.Exh.  Nog.  28-29,31,33-3^,  36),    Again,  Hohn  did 

not  pay  Mead  any  cash  for  his  work  (Tp,  249-250).   Mead  ad- 

nitted  that  he  gave  Hohn  a  discount  of  $352.20  in  1959,  and 

that  he  prepared  two  invoices  for  Hohn  in  that  year  (Tp.  I36- 

!l40).   Mead  claimed,  however,  that  Hohn  paid  him  the  difference 

between  the  Federal  cost-share  and  his  discounted  bill  by 

10/ 
^giving  him  the  use  of  pasture  land  (Tp.  I36-138). 


10/  For  his  part,  Hohn  testified  that  he  gave  Mead  some  sheep 
rforth  $20  each,  a  trailer  worth  approximately  $1,000,  approxi- 
nately  $640  worth  of  pasture,  and  the  use  of  equipment  and  some 
Labor  during  1957-1959  as  payment  for  his  materials  and  services 
(Tp.  248-259). 
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D.      The    Decision    of    the    District  Court 

At   the  close    of   the    trial,    the   district  court  expresned 
view   that   the   United  States   had  not  established  any  violation 
of   the   False   Claims   Act,   and  was  not  entitled   to  recover  unde 
its  alternative    theory   of  mistake    (Tp.   4^9-4so).      The   distric 
court  thereafter  entered  a    Judgment  that   the   United  States 
"recover  nothing  from  any   of   the   defendants"    (Tr.    IO8-IO9). 

•Hie   district  court  found,    inter  alia,    that  Mead  and  the 
farmers  and  ranchers   understood   that  a  portion   of   the    total  c 
of   the   conservation  vjork  was   to  be  charged   to  the   farmer  or 
rancher   (Finding  15 );    that  Mead  advised   the   farmers  and  ranch 
that  he  would  perform  conservation  work  for  them  "at  a  cost 
commensurate  with"   their  ability  to  pay,   and  would,    in  certal 
cases,   accept  non-cash  payments    (Finding   17);    that  in  cases 
where    the  work  was   done  under  such  agreement.   Mead  prepared, 
and  sent  to  the   farmer  or  rancher  Involved,   a  separate   invoic 
showing  that  Mead  was   giving  the  farmer  or  rancher  a   "discoun 
and  that   the   farmer  or  rancher  was   paying  "less   than  his   pro- 
portionate  share   of   the   total  cost  of  the  work"   performed  by 
Mead   (Finding  I8);   and  that  the   documents  filed  with  the  Unit 
States   "did  not  reflect  the  arrangements  between   the   defendant 
Mead  and   the   other  defendants   *  *  *"    (Finding  20)    (Tr.    103-lC 

Despite   these  findings,   the  district  court  concluded   tha; 
none   of  the   defendants  filed  a  claim  against  the  United  State 
which  was  false  within   the  meaning  of   the  False  Claims  Act; 
that  no  payments  were   made  by   the   United  States   to  any  of  the 
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defendants   under  a  mistake;   and   that   the   United  States  was   not 

entitled   to  recover  any  amount  from  any   of   the   defendants    (Tr, 

106).  Iliese   conclusions,   apparently,   were  based  on   the 

court's  additional  findings    (Tr.    IO3,    I05): 

1^.      In  no  Instance   In   this  case  was    the   In- 
formation submitted  on  Forms  ACP-2^5  or  ACP-250 
by  any   of   the   defendants   Incorrect  or  false   Inso- 
far as   It  reflected  a  price  per  unit  of  the  work 
to  be   performed  other  than   the  actual  price   or  an 
amount  of  units   other  than   the  number  of  units   of 
such  work  actually  performed  and  on  which 
reimbursement  was   to  be  based. 


21,  Based  upon  the  Forms  ACP-245  and  ACP- 
250  Introduced  In   this  case,  an  agreed  percentage 
of  the   total  cost,  as  properly  reflected  thereon 
and  properly  chargeable   to  the   United  States   of 
America  was   paid  on  behalf  of  the   respective 
landowners, 

22,  In  no  Instance  has   It  been  shown  herein 
that  any  payment  actually  made  by   the   United  States 
pursuant  to  said  forms  was   in  excess   of  the   fair 
market  value  of  the  work  done   on  behalf  of  the  farm 
owner  and  pursuant  to  the  Agricultural  Soil  Conser- 
vation  Program  or  In  excess   of   the  fair  value   of 
the  United  States'  agreed  share   of  the  cost, 

23,  In  no  Instance  was   the  actual  value   of 
the  work  done  shown  to  be    less   than  the  value 
represented  by   the   defendant  MEAD, 


11/  As  already  noted,    this  appeal  does  not  question  the   district 
jCourt's  additional  denial  of  the   Government's  administrative 
claims  against   the   defendants    (Tr,    IO5-IO6), 
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STATUTE     AND  REGULATIONS   INVOLVED 

1.     The  False  Claims  Act  provides   In  pertinent  part: 

R.S.  §  3A90   (1878)1 

Any  person  ♦  ♦  ♦  who  shall  do  or  commit  any  of  the 
acts  prohibited  by  any  of  the  provisions  of  section 
fifty-four  hundred  and  thirty-eight.   Title  "CRIMES," 
shall  forfeit  and  pay   to  the   United  States   the  sum 
of  two  thousand  dollars,   and,   in  addition,   double 
the  amount  of  damages  which  the   Uhited  States  may 
have  sustained  by  reason  of  the  doing  or 
committing  of  such  act  *  ♦  ♦. 

R.S.  §  5^38   (1878): 

Every  person  who  makes  or  causes   to  be  made,   or 
presents  or  causes   to  be  presented,  for  payment 
or  approval,   to  or  by  any  person  or  officer  in 
the  civil,   military,   or  naval  service  of  the  Uhited 
States,  any  claim  upon  or  against  the   Oovemment 
of  the  Uhited  States,   or  any  department  or  officer 
ttiereof,   knowing  such  claim  to  be  false,  fictitious, 
or  fraudulent,   or  who,  for  the  purpose  of  obtaining 
or  aiding  to  obtain  the  payment  or  approval  of  such 
claim,  makes,   uses,   or  causes   to  be  made  or  used, 
any  false  bill,   receipt,  voucher,   roll,  account, 
claim,  certificate,  affidavit,   or  deposition,   know- 
ing the  same   to  contain  any  fraudulent  or  fictitious 
statement  or  entry,   or  who  enters  into  any  agreement, 
combination,   or  conspiracy   to  defraud  the   Oovemment 
of  the  Uhited  States,   or  any  department  or  officer 
thereof,  by  obtaining  or  aiding  to  obtain  the  payment 
or  allowance  of  any  false  or  fraudulent  claim,   ♦  ♦  * 
shall  be  imprisoned  at  hard  labor  for  not  less  than 
one  nor  more   than  five  years,   or  fined  not  less  than 
one   thousand  nor  more  than  five  thousand  dollars,  12/ 


12/  The  civil  portion  of  the  False  Claims  Act  has  been  codif:: 
aT  31  U.S.C.  231,  The  criminal  portion  has  been  altered  (se< 
18  U.S.C.  287  and  1001),  but  R.S.  §  3^90  Incorporates,  unchai; 
the  criminal  provisions  as  set  out  in  R.S.  §  5*^38.  Rainwatei 
Uhited  States,   356  U.S.  590,   592-593. 
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2,      The   regulations   governing  the  Agricultural  Conservation 

Program  for  1959  (23  Fed.  Reg.  52^7  it  sec[. )  provide   in  pertinent 

)art: 

§  1101.1001     General  program  principles. 
The   1959  National  Agricultural  Conservation  Pro- 
grara  has  been  developed  and  Is   to  be  carried  out 
on  the  basis   of   the  following  general  principles: 

(a)     The  national  program  contains  broad 
authorities   to  help  meet  the  varied  soil  and 
water  conservation  problems   of  the  Nation. 
State  and  county  committees  and  participating 
agencies  shall  design  a  program  for  each  State 
and  county.     Such  programs  should  include  any 
additional  limitations  and  restrictions  necessary 
for  the  maximum  conservation  accomplishment  in  the 
area.     The  programs  should  be  confined  to  the  soil 
and  water  conservation  practices   on  which  Federal 
cost-sharing  is  most  needed  in  order  to  achieve 
the  maximum  conservation  benefit  in  the  State   or 
county. 


§  1101.1011     Rates   of  cost-sharing. 
(a)     The  maximum  Federal  cost-share  for  each  prac- 
tice shall  be   the  percentage   of  the  average  cost 
of  performing  the  practice  considered  necessary  to 
obtain  the  needed  performance  of  the  practice,  but 
which  will  be  such  that  the  farmer  or  rancher  will 
make  a  substantial  contribution  to  the  cost  of  per- 
forming the  practice.     Rates   of  cost-sharing  shall 
not  be   in  excess   of  50  percent  of  the  average  cost 
of  performing  the  practices,  except  that: 


§   1101,1027     Conservation  materials  and 
services — 


(b)     Cost  to  farmer  or  rancher.      The  farmer 
or  rancher  will  pay  that  part  of  the  cost  of  the 
material  or  service,  as  established  under  instruct 
tlons   issued  by  the  Administrator,   AC  PS,  which  is 
in  excess  of  the  Federal  cost-share  attributable 
to  the  use  of  the  material  or  service   or,   upon 
request  by  the  farmer  or  rancher  and  approval  by 
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the  county  committee,  the  farmer  or  rancher  will 
pay  that  part  of  the  cost  of  the  material  or 
service  which  is  in  excess  of  the  farmer's  or 
rancher's  Federal  cost -share  for  all  components 
of  the  practice  which  will  likely  be  completed 
during  the  program  year.  The  Federal  cost -share 
increase  on  the  aaount  of  the  Federal  cost -share 
so  determined  may  be  advanced  as  a  credit  against 
that  part  of  the  cost  of  the  material  or  service 
required  to  be  paid  by  the  farmer  or  rancher, 

«   «   «   *   # 
The  regulations  governing  the  Agricultural  Conservation  Progr 
for  1957  ^n6   1958  are  identical  to  the  above -quoted  provision 

SPECIFICATION  OF  ERRORS 

1.  The  district  court  erred  in  failing  to  hold  that  the 
defendant  i-appellee  Mead  violated  the  False  Claims  Act  by  know 
ingly  making  false  bills  and  claims  for  the  purpose  of  obtain 
payment  of  false  claims  upon  or  against  the  United  States* 

2.  The  district  court  erred  in  failing  to  hold  that  the 
United  States  sustained  damages  by  reason  of  the  aforesaid 
violations  of  the  False  Claims  Act. 

3»  The  district  court  erred  in  failing  to  hold  that  the 
Uhited  States  is  entitled  to  recover  damages  from  defendant - 
appellee  Mead  for  Federal  cost -share  pajrments  made  by  mistake 

4.  The  district  coiirt  erred  in  failing  to  hold  that  the 
other  defendants -appellees  violated  the  False  Claims  Act  by 
knowingly  making  false  claims  upon  or  against  the  United  Stat^ 

5.  The  district  court  erred  in  failing  to  hold  that  the! 

Uhited  States  is  entitled  to  recover  damages  from  the  other  ' 

defendants -appellees  for  Federal  cost -share  payments  made  byi 

mistake, 

13/    See  Sections  1101.801(a),   1101.811(a),  and   1101.827(b)  c* 
HTe   1957  Regulations,  21  F«d.  Reg,  5035,  5036,  5038;   and  Sec 
tions   1101.901(a),   1101.911(a),  a«d  1101.927(b)  of  the  1958 


SUMMARY   OF  ARGUMENT 
The   undisputed  evidence   In   this  case  establishes   that  the 
fendant-appellee   Mead  prepared  Invoices  which   Intentionally 
crstated  Mead's  actual  charges   to  farmers  and  ranchers  for  his 
mservatlon  materials  and  services,   and   that  these   false   Invoices, 
ibmltted  In  support  of  the  farmers'   and  ranchers'   applications 
ir  payment  of  Federal  cost-shares,   were   used  by   the   Government 

computing  the  amount  of  Its  share   of  the  cost  of  those  prac- 
ces.      Ohus,   under  the   plain  terms   of   the  False  Claims  Act, 
fendant-appellee  Mead  knowingly  made  a  false  bill  or  claim 
or  the   purpose   of  obtaining  or  aiding  to  obtain  the  payment 
*  ♦  of"  a  false  claim,  and  was,   therefore,    liable  under  the 
t  for  statutory  forfeitures  for  each  such  violation  and  for 
•uble   the  amount  of  damages  which   the   United  States  sustained 
ere  by. 

The  district  court  seems   to  have  absolved  defendant-appellee 
ad   (and  the   other  defendants-appellees )  from  any   liability 
der  the  False  Claims  Act  on  the   theory   that  the   payments   made 

the   Oovemraent  did  not  exceed  the   "fair  n^rket  value"   of 
ad's  work  or  the   "fair  value"   of  the   Government's  agreed  share 

the  cost,   and  that  in  no  case  was   the   "actual  value"   of   the 
rk  done   less   than   the  value  represented  by  Mead.      In  so  ruling, 
e  court  plainly  erred,   for  the  amount  of  the  Federal  cost-shares 
yable  under  the  conservation  programs  here   involved  clearly  de- 
rided solely  upon  the  cost  of  the  approved  conservation  practices, 
d  was   in  no  way  related  to  "value." 
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The   district  court «s    theory  as   to  "value"   comes   down   to 
contention   that   the   United  States   did  not  sustain  any  actual 
damages  by  reason   of  Mead»s   misrepresentations.      In   this   respe< 
too,    the  court  erred.      First,    the  Supreme  Court  has  clearly  he 
that  the   Uhited  States   ir^y  recover  statutory  forfeitures   under 
the  False   Claims   Act  whether  or  not  it  sustains  actual  daneges 
Second,    the   Uhited  States   did  incur  actual  damages  by  virtue   o; 
Mead^s  misrepresentations.     For  Msad^s  false   invoices  caused  tl 
Gk>vemment  to  pay   out  more  money   than   it  would  have  paid  if  a 
true    invoice   had  been  submitted,   and  Mead*s   scheme   permitted  t] 
farmers   or  ranchers   to  pay   less   than   their  proportionate  shares 
of   the  cost  of  the   practices. 

•Hius,    the   district  court  clearly  erred  in  failing  to  hoL 

(1)  that  defendant-appellee  Mead  violated  the  False  Claims  Act 

(2)  that  the   Uhited  States   sustained  actual  damages  by  virtue 

of  such  violations;   and   (3)   that  the   Government  is  entitled  to 

14/ 
recover  payments   made  by  mistate. 

With  respect  to  the   defendants -appellees   other  than  Mead 

there   is  also  no  question  that  they  filed  false  claims  with  th 

Uhited  States  and  thereby  caused  it  to  sustain  damages.     In 

Mead's  case,    it   is  undisputed  that  the   invoices   prepared  by  hj 

intentionally   overstated  the  costs   of   the  practices,   and  it  It 


14/  As  stated  above,  the  mistake  claims  are  alternative  to  th< 
cTaime  under  the  False  Claims  Act  except  Insofar  as  the  statu! 
of  limitations  may  have  run  with  respect  to  certain  violations 
of  the  False  Claims  Act, 
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hus  clear  that  he   "knowingly"   made   false  bills  and  claims   for 
he  purpose   of   obtaining  payment  of  false  claims   upon   or  against 
he  United  States.      While    the   district  court  made  no  specific 
Indlngs  as   to  the   knowledge   of  the   other  defendants -appellees, 
|nd  most   of   them  professed  a   lack  of   knowledge,   we   submit  that, 
n  the   record  in   this   case,    the   conclusion   is   Inescapable   that 
i*iey   "knowingly"  made  false  claims,  and  that  they,    too,   are 
"lable   to  the   United  States  for  statutory  forfeitures  and  double 
an^ges   under  the  False  Claims  Act, 

ARGUMENT 

I 

EEFENDANT-APPELI£E  MEAD  VIOLATED  THE   FALSE 
CLAIMS  ACT  BY  KNOWINOIY  MAKING  FALSE  BILLS 
AND  CLAIMS  FOR  THE    PURPOSE  OF  OBTAINING 
PAYMENT  OF  FALSE  CLAIFC   UPON   OR  AGAINST 
THE  UNITED  STATES.      THE   GOVERNMENT  SUS- 
TAINED ACTUAL  DAMAGES  BY  REASON  OF  THOSE 
VIOLATIONS,   AND  IS  AI50  ENTITLED  TO 
RECOVER  PAYMENTS  MALE  BY  MISTAKE. 

A,     The  False  Clain©  Act  Is  broadly  phrased  to  reach  any 

•erson  who  n^kes   or  causes   to  be  made   "any  claim  upon  or  against" 

*ie  United  States,    "knowing  such  claim  to  be  false   ♦  *  *,"   or 

'ho  knowingly  makes   or  causes   to  be  luade  a  false   "bill,    receipt, 

oucher,    roll,   account,   claim,  certificate,  affidavit,    or 

leposltion"   for  the  purpose   of   "obtaining  or  aiding  to  obtain 

;he  payment  or  approval  of"  a  false  claim.      R.S,  §  5^38   (I878), 

•or  the   objective   of  Congress   in  enacting  the  statute   "was  broadly 

0  protect  the  funds  and  property  of   the   Government  from  fraudu- 

ent  claliTB   ♦  *  ♦."     Rainwater  v.   Uhlted  States,    356  U.S.  590,   592. 


3/  The  district  court  also  had  no  basis  for  rejecting  the   Govem- 
ent's  claim  acainst  the   other  defendants-appellees  for  payments 


As   the  Supreme  Court  recently  emphasized,    "In   the  various  cont 
in  which  questions   of   the   proper  construction  of  the  Act  have 
presented,    the  Court  has  consistently  refused  to  accept  a  rigl 
restrictive   reading,   even  at  the   time  when   the  statute   imposed 
criminal  sanctions  as  well  as  civil    [Footnote   omitted]."     Unit 
States  V.   Neifert-V/hite  Co,,   No.   267.— October  Iterm,   1967, 
decided  March  5,    1968,    36  U.S.  law  Week  ^189,   4190.     Thus,    in 
Neifert-White,    the   Supreme  Court  held  that  the  False  Claims  Ac 
"reaches  beyond    'claims'   which  might  be   legally  enforced,    to  a 
fraudulent  attempts   to  cause   the   Government  to  pay  out  sums   of 
money . "      Ibid. 

In  the  case  at  bar,  there  can  be  no  doubt  that  there  wer 
fraudulent  attempts,  ultimately  successful,  to  cause  the  Goven 
ment  to  pay  out  excessive  sums  of  money.  For  the  invoices  whi< 
Mead  prepared  in  support  of  the  farmers'  and  ranchers'  applica 
tions  for  payment  of  their  Federal  cost-shares  were  used  by  th< 
Government  in  computing  the  amount  of  its  share  of  the  cost  of 
the  practices  it  had  previously  approved.  See,  e .£• ,  Tp.  52, 
7k,  204.  And,  as  the  evidence  in  this  case  conclusively  demon 
strates  (supra,  pp.  5-13),  and  as  the  district  court  found, 
(supra,  p.  14),  those  invoices  intentionally  overstated  Mead's 
actual  charges  to  the  farmers  and  ranchers  for  his  materials  a 
services.  O^us,  in  the  language  of  the  False  Claims  Act,  Mead 
knowingly  made  a  false  bill  or  claim  "for  the  purpose  of  obtal 
ing  or  aiding  to  obtain  the  payment  »  »  ♦  of"  a  false  claim,  a 
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18^   therefore,    liable   under  the  Act  for  statutory  forfeitures 

f  $2,000  for  each  such  violation  and  for  double   the  amount  of 

images   the   United  States   sustained   thereby, 

B,      The   district  court  seems   to  have  absolved  Mead   (and 

16/ 
le   other  defendants -appellees)  from  any   liability  under  the 

ilse  Claims  Act  because   It  found   that  the   payncnts   made  by   the 

lited  States  did  not  exceed  the   "fair  market  value"   of   the  work 

xie  Ijy  Mead  or  the   "fair  value  of  the  Uhlted  States  •  agreed 

lare   of  the  cost"    (Finding  22);   and  that  In  no  case  was   the 

ctual  value"   of  the  work  done   less   than  the  value   represented 

f  Mead   (Finding  23)    (Tr.    105).     In  so  ruling,    the  court  clearly 

red.     For  the   "fair  market  value"  and  "actual  value"   of  Mead's 

jDrk,    or  the   "fair  value"   of  the   Government's  agreed  share   of  the 

©St,   are  utterly   Immaterial  under  the  cost-sharing  programs  in- 

olved  in   the   instant  case.     As   the  regulations  plainly  provide, 

supra,   pp.    17-18),    the  amount  of  the  Federal  cost-share  payable 

nder  the   1957,   1958,   and  1959  programs  depended  solely  upon  the 

est  of  the  approved  conservation  practices,  and  was   in  no  way 

elated  to  "value,"     The  record  in  this  case  clearly  establishes 

hat  Mead's   Invoices   overstated  the  actual  costs   of  the  practices 

aupra,   pp.  5-13),   and  that  these   inflated  invoices  were   the 

as  is   upon  which  the   Qovemment  computed  the  allowable  Federal 

ost-share  payments    (see,   e ,£, ,   Tp,   52,    1^ ,    204), 


6/  Ihe   liability  of  the   other  defendants -appellees   is  discussed 
n  Point  II,    infra . 
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The   district  court's   theory  as   to  "value"  comes   down   to  th 
contention   that   the   United  States   did  not  sustain  any  actual 
damages  by  reason  of  Mead's   misrepresentations.     As  we   demonstra 
below,    the    Government  did   In  fact  sustain  actual  damages   In   the 
case  at  bar.      We  note,   however,    that  the  False  Claims  Act  exnres 
provides    that  any  person  who  violates   Its   provisions   "shall  for- 
feit and  pay  to  the   United  States   the   sum  of  two  thousand  dollar 
and.    In  addition,   double   the  amount  of  damages  which   the  United 
States   iT©.y  have   sustained  by   reason  of"    the   violation.      R.S, 
§  3^90   (1878).     As   the  Supreme  Court  has   held,    the   United  States 
may   therefore   recover  statutory  forfeitures  whether  or  not  It 
sustains  actual  damages.     Rex  Trailer  Co.   v.   United  States,    350 
U.S.   148,    152-153,   fn.   5;    United  States  ex  rel.   Marcus  v.   Hess, 
317  U.S.  537,  affirming,   41  P.  Supp.    197,   2l8   (W.D.  Pa.).     See, 
also.   United  States   v.   Rohleder,    157  P.   2d  126   (C.A.  3); 
Toepleman  v.   United  States.    263  F.    2d  697   (C.A.  4),   certiorari 
denied,    359  U.S.   989;    United  States  v.   Rainwater.    244  F.   2d  27 

(C.A.  8),  affirmed,   356  U.S.  590;   Fleming  v.   United  States,   336 

17^ 
F,   2d  475   (C.A.   10),  certiorari  denied,   38O  U.S.  907. 


17/  The  court's   theory  as   to  "value"   n^y  also  have  stemmed  from 
"Ehe  fact  that  the   purchase   order  form  (ACP-250)  contained  a 
reference   to  "fair  price   or  sales   price"  and  a  certificate  by   th 
farmer  or  rancher  that  "the   price   paid  to  the  vendor  does  not  ex 
ceed  the   difference  between  the  fair  price,    if  applicable,   and  ti 
paynent  by   the   Government."     However,   as  explained  at  trial,    the' 
references   to  "fair  price"  were   placed  in   the  form  during  wartirr 
solely   to  insure   that  the   contractor  did  not  receive  excess 
profits    (Tp.   317-318).     As  we  have  seen    (supra,   p.    23),    the  amou 
of   the  Federal  cost-share   payable   under  the   1957-1959  agricultur 
programs  here   involved  depended  solely  upon   the  cost  of   the    (Cor 
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C.  The  district  court  found  that  the  information  submitted 
on  the  payment  application  (ACP-245)  and  the  purchase  order 
(ACP-250)  forms  was  not  "incorrect  or  false  insofar  as  it  re- 
flected a  price  per  unit  of  the  work  to  be  performed  other 
than  the  actual  price  or  an  amount  of  units  other  than  the  num- 
ber of  units  of  such  work  actually  performed  and  on  which  reim- 
bursement was  to  be  based"  (Finding  l4)  (Tr.  I03).  The  court 
also  found  that,  based  on  these  two  forms,  "an  agreed  percentage 
of  the  total  cost,  as  properly  reflected  thereon  and  properly 
chargeable  to  the  United  States  of  America  was  paid  on  behalf 
Df  the  respective  landowners"  (Finding  21)  (Tr.  105).  We  note 
InitiaJ-ly  that  these  findings  seem  to  contradict  the  court's 
Dther  findings,  viz.,  that  Mead  sent  to  thefitrmers  6tnd  ranchers 
a  separate  invoice  showing  that  they  were  receiving  a  "discount" 
and  paying  "less  than  ♦  *  *  [their]  proportionate  share  of  the 
total  cost  of  the  work"  performed  by  Mead  (Finding  I8);  and  that 
bhe  documents  filed  with  the  Uriited  States  "did  not  reflect  the 

arrangements  between  the  defendant  Mead  and  the  other  defendants 

18/ 
*  ♦  ♦  "  (Finding  20)  (Tr.  104) . 

(Cont.)  practices,  and  the  inflated  invoices  submitted  by  Mead 
^ere  the  basis  upon  which  the  Government  computed  the  allowable 
federal  cost-share  payments. 

1     It  need  only  be  added  that  the  district  court's  findings 
|*ith  respect  to  value"  are  based  solely  upon  Mead's  conclusory 
|ind  self-serving  testimony  that  the  invoices  he  prepared  reflected 
,;he  "true  cost"  of  the  conservation  practices  £uid  that  the  Govem- 
aent  "got  its  money's  worth"  (Tp.  153,  382-383).  The  Government 
j<ritness,  Eldridge  R.  Cornell,  merely  testified  that  he  could  not 
jjxpress  an  opinion  on  the  question  of  "value"  (Tp.  98-IOO). 

j 

18/  The  court's  findings  were  actually  prepared  by  counsel  for 

lefendants-appellees  (Tp.  450-451). 
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In  any  event,  the  district  court's  findings  (Nos.  ih   and 

21)  are  clearly  contrary  to  the  undisputed  evidence  in  this 

12/ 
case.  To  take  a  specific  example,     defendant -appellee  Mea( 

prepared  an  invoice  showing  that  he  vras  constructing  an  erosi( 
control  dam  on  the  property  of  Violet  Mead,  his  mother,  at  a 
total  cost  of  $2,888 — 7,600  cubic  yards  of  earth  at  38  cents 
per  cubic  yard.  This  invoice  was  false  since  Mr.  Mead  actual! 
made  no  charge  at  all  to  his  mother,  and,  in  effect,  was  seek- 
ing to  charge  for  his  work  only  the  amount  of  money  he  could 
obtain  from  the  Government.  The  false  invoice  was  submitted 
to  the  County  Committee  in  support  of  Violet  Mead's  applicatic 
for  Federal  cost-sharing.  For  the  particular  practice  involv< 
the  Government's  cost-share  was  computed  on  the  basis  of  the 
lesser  of  8o^  of  the  total  cost,  or  30  cents  per  cubic  yard 
of  earth  moved  times  the  number  of  cubic  yards,  with  a  $2,500 
maximum.  The  Government  technician  certified  that  the  work 
had  been  completed  according  to  specifications  and  contained 
7,250  cubic  yards.  The  Government -thereafter  paid  Mr.  Mead 
the  sum  of  $2,175  on  the  purchase  order  plaui,  computed  as  fol- 
lows: 30  cents  per  cubic  yard  times  7,250  cubic  yards  equals 
$2,175,  which  is  less  than  the  amount,  $2,310.40,  arrived 
at  by  multiplying  80  percent  times  $2,888  (the  cost 
figure  submitted  by  Mr.  Mead).     If  the  Government  had 
been  correctly  informed  that  Mr.  Mead  was  only  seeking  to 


12/  See  Tr.  20-21,  47-48,  8O;  Tp.  I83-I85,  I875  Pltf's.  Exh. 
Nos.  71-73A. 
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c»ecover  the  Federal  cost-share    ($2,175),   It  would  only  have  paid 

20/ 

out  $1,7^0—80  pe3?cent  of  $2,175.  Thus,    In   this   Instance, 

the   Oovemment  made  an  overpayment  to  defendant-appellee  Mead  in 

the  amount  of  $^35    ($2,175   less   $1,7^0).     Moreover,    In  addition 

to  causing  the   Government  to  pay  out  more  money  than  It  would 

tiave  paid  if  a  true   invoice  had  been  submitted,  Mr,  Mead's  scheme 

plainly  frustrated  the  cost-sharing  regulations,   since  Instead 

of  paying  her  proportionate  share  of  the  cost  of  the  practice, 

21/ 
Violet  Mead  paid  nothing. 

It  is  also  evident  from  an  examination  of  the  other  trans- 
actions set  out  above    (supra,  pp.  6-I3)   that  in  other  instances 
as  well  Mead's  invoices  similarly  overstated  his  costs,   thereby 
(1)  causing  the  Government  to  pay  out  more  money  than  it  would 
ihave  paid  if  a  true   Invoice  had  been  submitted,   and   (2)  permitting 
!the  farmer  or  rancher  to  pay  less  than  his  proportionate  share 
of  the  cost  of  the  practice. 

In  sum,   the   district  court  clearly  erred  in  falling  to  hold 
ttiat  the  appellee  Mead  violated  the  False  Claims  Act  by  knowingly 
making  false  bills  and  claims  for  the  purpose  of  obtaining 


20/  30  cents  per  cubic  yard  times   7,250  cubic  yards  equals  a 
greater  sum,   viz.,   $2,175. 

21/  As    Just  seen,   Mr.   Mead  is  not  absolved  from  liability  under 
^Ee  False  Claims  Act  by  virtue   of   the  fact  that  the   Government 
technician  certified  the  number  of  cubic  yards   in   the  completed 
practice.     Under  the  Federal  cost-share  computation,   Mr,  Mead's 
false   invoice  plainly  caused  the   Oovemment  to  pay  out  more  money 
than  it  would  have  paid  if  a  true   Invoice  had  been  submitted. 
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payment  of  false  claims   upon  or  against  the   Uniteci  States,   and 

in  failing  to  hold  that   the   United  States   suffered  damages  hy 

22/ 
reason  of  these  violations   of  the  False  Claims  Act, 

II 

THE   OTHER  EEPENDANTS-APPELIZES   VIOLATED 
THE  FAI^E  CLAIMS  ACT  By  KNOWINGLY  MAKING 
FALSE  CLAIMS   UPON   OR  AGAINST  THE  UNITED 
STATES.      THE   GOVERNMENT  SUSTAINED  ACTUAL 
DAMAGES   By  REASON  OF  THOSE  VIOLATIONS, 
AND  IS  AI50  ENTITLED  TO  RECOVER  PAYMENTS 
MADE  BY  MISTAKE. 

With  respect  to  the   defendants-appellees   other  than  Mead, 
there   is  also  no  question   that  they  filed  false  claims  with   the 
United  States  and  thereby  caused  it  to  sustain  dana£;es.     In  Mead 
case,    it  is  undisputed  that  the   invoices  prepared  by  him  inten- 
tionally overstated  the  costs  of  the  practices,   and  it  is  thus 
clear  that  he   "knowingly"  made  false  bills  and  claims  for  the 
purpose  of  obtaining  payment  of  false  claims  upon  or  against  the 
United  States,     While   the  district  court  made  no  specific   find- 
ings as  to  the   knowledge  of  the  other  defendants -appellees,   and 
most  of  them  professed  a  lack  of  knowledge,  we  submit  that,   on 
the  record  in  this  case,   the  conclusion  is  inescapable  that  they 
"knowingly"  made  false  claims  upon  or  against  the  United  States, 
and  that  they,   too,  are   liable  to  the  United  States  for  statu  tor; 
forfeitures  and  double  damages  under  the  False  Claims  Act, 


22/    Even  if  the  United  States  was  not  entitled  to  recover  statu 
"iory  forfeitures  and  double  damages  under  the  False  Claims  Act, 
the  district  court  had  no  basis  for  rejecting  the   Government's 
attempt  to  recover  against  Mead  payments  made  by  mistake,     IVie 
mistake  claims  are  alternative   to  the  claims  under  the  False 
Claims  Act  except  Insofar  as  the  statute  of  limitations  may  have 
run  with  respect  to  certain  violations  of  the  False  Claims  Act, 


Mead  testified  that  he   usually  sent  a  copy  of  the   invoice 
he  prepared  for  the   Government  to  the  farmer  or  rancher,   and 
that,  at  about  that  time,   he  also  nialled  or  gave   the  farmer  or 
rancher  the  other  invoice  showing  a  discount   (Tp,    l40-l4l,   172, 
210,   383-38^).     T^   dovemment  witness,   Mr.  Cornell,   testified 
that  the   forms    (ACP-2^5  and  ACP-250),   which  contained  Mead's   in- 
flated cost  figures,   were  signed  by  the  farmer  or  rancher  after 
completion  of  the  practice    (Tp.  hj,  6I,   80,   86),     And  the   dls- 
trlct  court  found  that  the  farmers  and  ranchers  understood  that 
part  of  the   total  cost  of  the  conservation  work  was   to  be  bom 
by   them  (Finding  15);   and  that  Mead  sent  to  the   farmers  and 
ranchers  a  separate   Invoice  reflecting  the  fact  that  they  were 
ireceiving  a   "discount"   and  paying  "less   than  *  ♦  *    [their] 
proportionate  share   of  the   total  cost  of  the  work"  performed  by 
Mead   (Findings   17-18)    (Tr*   103-104).      On  this  record,   we   submit 
that  the   only  reasonable   Inference   is   that  the  other  defendants- 
appellees  were  fully  aware   that  the  applications  filed  by  them 
constituted  false  claims  upon  or  against  the  United  States,   and 
that  they,    too,   are   liable   to   the   United  States   for  statutory 
forfeitures  and  double   damages  under  the  False  Claims  Act.     See 

United  States  v.   National  Wholesalers,    236  F,   2d  9^4,   950 

23/ 
(C.A,  9),  certiorari  denied,   353  U.S.  930. 


23/  As  in  the  case  of  defendant -appellee  Mead,  the  district  court 
aTso  Improperly  rejected  the  Oovemment's  claim  against  the  other 
defendants -appellees   for  payments  made  by  mistaloe. 
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CONCLUSION 
For  the  foregoing  reasons,   the    Judgment  of  the  district 
court  should  be   reversed, 

Ftespectfully  submitted, 

EDWIN  L,   WEISL,    Jr., 

Assistant  Attorney   General, 

WILLIAM  M,  BYRNE,    Jr., 
United  States  Attorney, 

JOHN  C.  ELDRUXE, 
HOWARD  J.   KASHNER, 
I£ONARD  SCHAITMAN, 
Attorneys, 

Department  of  Justice, 
Washington,   D.  C.     20530* 
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Attorney, 

Rpartment  of  Justice, 
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I£ONARD  SCHAITMAN,   being  duly   swom,    deposes  and  says: 
Biat  on  March   27,    I968,   he  caused  one  copy   of  the   fore- 
going Brief  and  Appendix  for  the   United  States   to  be   served  by 
air  mall,   postage   prepaid,   upon  counsel  for  appellees: 

David  D,   Kin ley.   Esquire 
300  West  3rd  Street 
Post  Office   Box  312 
Oxnard,   California     93003 

William  L,   Boyes,   Esquire 
2185  Ventura  Boulevard 
Caraarlllo,  California     93010 

Paul  B,   Noel,   Esquire 

60   Olson  Road 

•Hnousand  Oaks,   California     91360 

carl  A,   Stutsman,   Jr.,   Esquire 

4^5  South  Flguroa  Street 

Los   Angeles,   California     90017 

I£6i^Rd  SCkAllMAN 


I 


Attorney, 

Departngnt  of  Justice, 

Washington,   D.   C.      20330. 


Subscribed  and  Swom  to  before 
me   this  27th  day  of  March,    I968. 


^^ 
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'AK£   PUgCIC 
My  Commission  expires  April  14,  1972. 

-  31  - 


APPENDIX 


APPENDIX  PURSUANT  TO  RUI£  l8— 2(f )  OF  THE  COURT'S  hUUEJ 

Pursuant  to  Rule  l8--2(f)  of  the  Court's  rules,  the  followln, 
Is  a  table  of  page  references  to  the  record  where  the  various  ex- 
hibits were  Identified,  offered,  and  received  In  evidence  or 

rejected: 

RECEIVED  OR 

EXHIBIT        IDENTIFIED       OFFERED  REJECTED 

Plaintiff's: 

1-7^,  77-78,     Tp.  24         Tp.  24-26  Tp.  24-26 
81-83 

42-A  Tp.  146        Tp.  147 

51-A            Tp.  169       Tp.  172  Tp.  172* 

75-76           Tp.  24        Tp.  24-26,  4ll  Tp.  24-26,  4ll 

79  Tp.  24        Tp.  290  Tp.  290 

80  Tp.  24        Tp.  278  Tp.  279A 

84  Tp.  230 

85  Tp.  339  Tp.  343,  351  Tp.  362 
86-88  Tp.  339  Tp.  343  Tp.  343 
*  Admitted  against  Mead  only. 

Defendants ' : 

C-A            Tp.  389       Tp.  393  Tp.  394 

C-B            Tp.  389       Tp.  393  Tp.  394 

C-C            Tp.  389       Tp.  393  Tp.  394 

J-B             Tp.  214       Tp.  225  Tp.  225 

Q-B             Tp.  213        Tp.  225  Tp.  225 

QJ-A            Tp.  213        Tp.  214  Tp.  2l4 

QJ-B            Tp.  411-412    Tp.  412  Tp.  4l2 

S-A  Tp.  181 

S-B             Tp.  371,  413   Tp.  372,  413  Tp.  372,  413 
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IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 
vs. 

Lennard  L.  Mead;  Albert  Chunn;  A.  V.  Hohn; 
Richard  Quine;  Alden  Johnson;  Violet  Mead; 
and  Ray  R.  Sence, 

Appellees. 


On  Appeal  From  the  United  States  District  Court  for  the 
Central  District  of  California. 


BRIEF  FOR  APPELLEES. 


PRELIMINARY  STATEMENT. 

This  brief  is  filed  on  behalf  of  all  of  the  appellees. 

The  appellant,  United  States  of  America,  commenced 
the  instant  action  against  appellees  by  filing  its  com- 
plaint on  July  1,  1964.  In  said  complaint,  appellant 
asserted  claims  against  each  of  the  named  defendants 
based  upon  three  alternate  theories  of  recovery:  (1) 
statutory  forfeitures  and  double  damages  for  alleged 
violations  of  the  False  Claims  Act  (Title  31,  U.S.C 
§231);   (2)  payment  by  mistake;  and   (3)  administra- 


— 2— 

tive  claims  by  the  Agricultural  Stabilization  and  Con- 
servation Committee.  [Tr.  2.y 

The  United  States  District  Court  for  the  Central 
District  of  California  (Peirson  M.  Hall,  Judge)  entered 
judgment  denying  appellant's  claims  as  against  each  of 
the  defendants.  [Tr.  108.]  Appellant's  appeal  from 
that  judgment  is  limited  to  its  alleged  right  to  recover 
under  the  False  Claims  Act  or,  alternatively,  for  al- 
leged payments  by  mistake.  Appellant  expressly  aban- 
doned its  administrative  claims   theory.    (Brief   pp.    1, 

5.) 

STATEMENT  OF  THE  CASE. 

In  1957,  1958,  and  1959,  the  United  States  Depart- 
ment of  Agriculture  administered  an  agricultural  con- 
servation program  pursuant  to  the  Soil  Conservation 
and  Domestic  Allotment  Act,  16  U.S.C.  590a-590q. 
Pursuant  to  this  program,  the  United  States  shared 
v^ath  farmers  and  ranchers  located  in  the  continental 
United  States  the  cost  of  constructing  approved  soil 
and  water  conservation  dams,  diversion  ditches,  and 
similar  structures.  [Tr.  101-102.] 

Defendant  and  appellee,  Lennard  L.  Mead  (herein 
called  Mead),  was  an  approved  contractor  for  the 
conservation  program  in  Ventura  County  during  the 
years  in  question.  Each  of  the  other  defendants  was 
either  an  owner  or  lessee  in  charge  of  parcels  of  land 
in  Ventura  County  on  which  Mead  constructed  con- 
servation projects.  [Tr.  102.] 


^The  designation  "Tr."  as  used  herein  refers  to  the  Transcript 
of  Record.  The  designation  "Rep."  refers  to  the  Reporter's 
Transcript  of  Proceedings. 
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A.     Procedure  for  Conservation  Practices. 

In  pursuance  of  the  conservation  program,  the  De- 
partment of  Agriculture  developed  a  number  of  forms 
for  use  in  obtaining  approval  of  conservation  projects 
or  "practices"  for  federal  cost  sharing."  A  project 
may  be  initiated  by  the  filing  of  a  Request  for  ACP 
Cost-Sharing  (Form  ACP-201)  with  the  appropriate 
County  Agricultural  Stabilization  and  Conservation 
Committee  in  charge  of  approving  and  administering 
programs  within  the  County.  [Tr.  102.]  The  proposed 
project  is  then  referred  to  the  Soil  Conservation  Serv- 
ice, an  agency  of  the  United  States  Department  of 
Agriculture,   for  technical  work.    [Rep.   27;   Tr.    102.] 

After  completion  of  an  approved  project,  the  farmer 
files  an  application  for  payment  on  Form  ACP-245 
with  the  County  Committee  for  the  government's  share 
of  the  costs.  If  the  farmer  also  executes  a  form 
ACP-250,  Purchase  Order  for  Conservation  Materials 
and  Services,  the  contractor  receives  the  federal  cost- 
share  payment  directly.   [Tr.  101-103;  Rep.  26-43.] 

The  Form  ACP-245,  application  for  payment,  shows 
the  number  of  units  of  work  and  materials  performed 
and  supplied  for  each  practice,  and  the  government's 
approved  cost  share.  [See,  e.g.,  Ex.  59.]  The  Form 
ACP-250,  purchase  order  authorizing  payment  of  the 
federal  cost  share  directly  to  the  contractor,  shows  the 
number  of  authorized  units  furnished,  the  "Fair  Price 


^Projects  under  the  conservation  program  are  generally  re- 
ferred to  as  "practices."  as  shown  in  the  government's  brief  and 
much  of  the  documentation  in  the  record. 
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or  Sales  Price"  per  unit,  the  "Total  Maximum  Cost," 
"Maximum  Payment  By  Government"  and  "Maxi- 
mum Payment  By  Farmer."  The  Form  ACP-250, 
also  contains  a  certification  by  the  farmer  "that  the 
price  paid  to  the  vendor  does  not  exceed  the  difference 
between  the  fair  price,  if  applicable,  and  the  payment 
by  the  Government."  [See,  e.g.,  Exs.  57,  58,  60.] 

Although  the  farmer's  signature  is  required  on  the 
various  forms,  in  practice  they  are  filled  out  by  the 
County  A.S.C.  Committee,  Soil  Conservation  Service 
and  contractor.  The  farmer  merely  signs  them.  [Rep. 
28-48;  Tr.  103.] 

B.     The  Facts  in  the  Instant  Case. 

In  the  instant  case.  Mead,  himself  a  farmer,  ap- 
proached the  other  farmers  and  ranchers  to  encourage 
them  to  adopt  soil  conservation  practices.  Mead  w^as 
approved  as  a  contractor  by  the  Department  of  Agri- 
culture. In  some  instances,  because  the  farmers  could 
not  afford  payment  in  cash,  he  agreed  to  accept  pay- 
ment in  services  or  in  property  other  than  money.  In 
other  cases,  where  he  "thought  that  it  warranted  the 
extreme,"  he  simply  gave  a  "discount."  [Rep.  110-111; 
Tr.  102-104.] 

Mead,  having  only  limited  education,  relied  on  El- 
dridge  Cornell,  of  the  Ventura  County  A.S.C.  Commit- 
tee, for  assistance  in  the  preparation  of  the  various 
forms  which  were  presented  to  the  farmers  for  signa- 
ture and  filed  with  the  governing  agencies.  [Rep.  26, 
376-377,]  The  information  entered  in  the  forms  was 
supplied  by  the  County  Committee,  the  Soil  Conserva- 
tion Service  and  Mead.  The  farmers  merely  signed 
the  forms  presented  to  them — in  many  cases,  while  the 
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forms  were  still  incomplete  and  without  looking  at  them 
closely  or  understanding  them  fully.  [Tr.  103;  Rep. 
46-47,  228,  285,  290,  369-370.]  Some  of  the  docu- 
ments were  signed  by  employees  of  the  farmers  rather 
than  the  farmers  themselves.  [Rep.  247,  253;  Exs. 
17,  28,  29,  33,  56.] 

Mead  regarded  the  terms  "cost"  and  "price,"  used 
in  the  various  documents,  as  being  synonymous.  In 
preparing  the  invoices  which  he  submitted  to  the  gov- 
ernment in  support  of  the  applications  for  payment,  he 
computed  the  cost  in  terms  of  the  work  actually  per- 
formed at  the  "fair  price"  he  quoted,  which  he  believed 
the  "true  cost"  of  the  project.  In  each  instance,  he 
believed  that  the  government  was  receiving  "its  money's 
worth,"  regardless  of  the  arrangement  he  made  with  the 
particular  farmer  as  to  the  farmer's  share.  [Rep.  130- 
132,  142-143,  152-153,  156,  382-383.] 

The  facts  relating  to  Mead's  transactions  with  each 
individual  defendant  are  as  follows : 

1.    A.  V.  Hohn. 

Mead  constructed  three  soil  conservation  projects  on 
the  property  of  defendant  A.  V.  Hohn  in  the  years 
1957,  1958,  1959  respectively.  In  1957,  Mead  con- 
structed an  errosion  control  dam  on  Hohn's  property. 
On  April  30,  1957,  an  application  for  payment  and 
invoice  prepared  by  Mead  were  submitted  to  the  County 
A.S.C.  Committee  showing  a  cost  of  $2,014  for  the 
project.  The  documents  which  required  the  farmer's 
signature  for  this  practice  were  signed  by  Hohn's  fore- 
man. Hohn  did  not  live  on  the  property  himself. 
Mead  received  the  sum  of  $1,500  as  payment  of  the 


government's    share   of    the    cost.    [Exs.    17-22;    Rep. 
247.]' 

In  1958,  another  dam  was  constructed  on  Hohn's 
premises.  On  February  20,  1958,  an  appHcation  for 
payment  and  invoice  prepared  by  Mead  were  submitted 
to  the  County  Committee  showing  a  cost  of  $2,580  for 
the  project.  Mead  received  from  the  government  a  cost 
share  in  the  sum  of  $2,064.   [Exs.  23-27.]' 

In  1959,  a  third  conservation  practice  was  constructed 
on  Hohn's  property  by  Mead.  The  government  forms 
(Forms  ACP-245  and  250)  were  signed  by  the  wife  of 
Hohn's  foreman.  An  application  for  payment  and  in- 
voice prepared  by  Mead  were  submitted  to  the  County 
Committee  on  March  27,  1959.  The  price  or  cost  of 
the  project  indicated  in  such  documents  was  $1,377. 
The  government  paid  Mead  a  cost  share  of  $804.50. 
[Exs.  28-36;  Rep.  253.] 

Mead  received  no  cash  from  Hohn  for  any  of  these 
projects.  However,  Hohn's  foreman  contributed  labor 
and  equipment  owned  by  Hohn;  he  drove  a  tractor  and 
ripper  for  several  hours  a  day  assisting  Mead  with  con- 
struction. [Rep.  119,  132-133,  248,  258-259.]  Hohn 
also  gave  Mead  a  trailer  valued  at  approximately  $1,000, 
three  sheep  and  the  use  of  a  pasture  for  his  cattle.  [Rep. 
134,  136,  248-249,  257-258.] 


^The  Complaint  in  this  action  was  filed  on  July  1,  1964,  more 
than  six  years  after  the  filing  of  the  alleged  false  claims  con- 
nected with  this  project.  [Tr.  2.]  Accordingly,  the  government's 
suit  against  j\Iead  and  Hohn  on  this  count  is  barred  by  the 
statute  of  limitations.  31  U.S.C.  §235.  Appellant's  brief  con- 
cedes that  the  statute  of  limitations  "may  have  run"  with  respect 
to  some  of  its  claims,  but  does  not  identify  them.  (Brief,  p.  5, 
n.  6.) 

*The  alleged  violations  of  the  False  Claims  Act  with  respect 
to  this  project  are  barred  by  the  statute  of  limitations.  See  foot- 
note 3,  supra. 
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There  was  no  understanding  between  Hohn  and  Mead 
that  Mead  was  to  do  the  work  for  only  a  federal  cost 
share.  Hohn  was  always  to  contribute  something-  of 
value.  [Rep.  250.]  Hohn  did  not  want  to  put  any 
cash  into  the  projects  but  told  Mead  to  take  what  he 
could  use  as  compensation,  which  was  agreeable  to 
Mead.  [Rep.  134.]  Hohn  believed  that  the  various 
items  of  property  and  services  contributed  on  his  be- 
half satisfied  his  indebtedness.     [Rep.  259.] 

Mead  was  referred  to  a  document  he  had  signed 
(but  had  not  prepared)  in  connection  with  the  govern- 
ment's investigation  in  this  matter  in  which  he  allegedly 
stated  that  he  gave  Hohn  invoices  showing  cash  "dis- 
counts," which  invoices  were  different  from  those  Mead 
submitted  to  the  government.  [Ex.  81;  Rep.  118-119.] 
But  Mead  testified  only  that  it  was  his  "general  prac- 
tice" to  send  such  invoices  to  the  farmer;  he  could  not 
recall  specifically  that  he  sent  them  to  Hohn  and  no 
copies  were  produced.  [Rep.  138-141.]  Hohn  testi- 
fied that  he  did  not  recall  seeing  any  invoices.  [Rep. 
255.] 

2.     Violet  Mead  and  Gale  B.  Graham, 

In  1958,  Mead  constructed  a  soil  conservation  proj- 
ect on  the  property  of  his  mother,  defendant  Violet 
Mead.  An  application  for  payment  was  filed  with  the 
County  A.S.C.  Committee  on  May  6,  1958.  Such  ap- 
plication, together  with  Mead's  invoice,  showed  a  cost  of 
$2,888.  The  government  paid  Mead  a  cost  share  of 
$2,175.  [Exs.  71-73A.]  Mead  was  supporting  his 
mother  and  did  not  collect  any  money  from  her  for  the 
project.     [Rep.  187.] 

Also  in  1958,  Mead  constructed  a  soil  conservation 
practice  for  Gale  B.  Graham  on  the  Henderson  Ranch. 
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The  application  for  payment  was  filed  May  8,  1958, 
supported  by  Mead's  invoice.  The  cost  was  $3,268. 
The  government  paid  Mead  $2,500.  [Exs.  67-70.] 
Mead  testified  that  Graham  and  the  Henderson  Ranch 
people  would  not  contribute  anything  except  the  land  on 
which  the  dam  was  constructed.   [Rep.  202.]^ 

3,     Richard  Quine. 

In  1959,  Mead  suggested  to  defendant  Richard  Quine 
that  he  avail  himself  of  the  soil  conservation  program 
by  having  an  errosion  control  dam  and  diversion  ditch 
constructed  on  his  property.  Quine  told  Mead  that  his 
budget  would  not  allow  him  to  pay  more  than  $500  for 
such  a  project.  Mead  agreed  to  do  the  work  and  ac- 
cept $500  as  Quine's  share.    [Rep.    141-142,  265-268.] 

On  April  12,  1959,  an  application  for  payment  and 
invoice  prepared  by  Mead  were  filed  with  the  County 
A.S.C.  Committee  showing  a  cost  or  price  of  $3,956.09. 
The  government  paid  Mead  the  sum  of  $2,389.80.  [Exs. 
37-44.]  Quine  paid  Mead  $500  as  agreed.  [Rep. 
219-221.] 

Quine  testified  that  Mead  did  not  show  him  any 
statement  or  bill  showing  the  total  cost  reported  to  the 
government.  [Rep.  276.]  Mead  produced  an  invoice 
which  he  said  he  prepared  for  Quine  showing  a  "dis- 
count" [Ex.  42- A],  but  there  was  no  evidence  that  he 
sent  it  to  Quine.  He  still  had  the  original  in  his  file 
and  could  not  swear  that  he  sent  a  copy  to  Quine.  [Rep. 
146-149,  363.]     Quine  testified  that  he  never  saw  such 


^Appellant's  trial  counsel  stated  that  Graham  was  not  made 
a  defendant  in  part  because  of  the  statute  of  limitations.  [Rep. 
417-418.]  Actually,  the  statute  of  limitations  had  expired  as  to 
all  of  the  alleged  false  claims  arising  out  of  the  projects  for 
both  Graham  and  Violet  Mead.    See  footnote  3,  supra. 
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invoice  before  nor  did  he  see  the  invoice  which  Mead 
submitted  to  the  government  [Ex.  42].     [Rep.  264J. 

4.     Alden  Johnson. 

In  1959,  Mead  approached  defendant  Alden  Johnson 
and  told  him  his  ranch  was  approved  for  soil  conserva- 
tion work  and  asked  if  he  would  care  to  go  along  with 
it.  Johnson  said  he  would  if  his  share  of  the  work  could 
be  done  for  approximately  $300,  which  was  his 
"budget."  Johnson  did  not  have  any  discussion  with 
Mead  concerning  the  government's  share  of  the  cost,  nor 
did  he  recall  getting  any  estimate  from  Mead  as  to  the 
total  cost  of  the  project.     [Rep.  221,  282.] 

When  Mead  presented  the  various  government  forms 
to  Johnson  for  his  signature,  Johnson  did  not  read  the 
"fine  print."  He  was  not  familiar  with  the  soil  con- 
servation program  and  assumed  everything  was  proper 
when  he  signed  them.     [Rep.  282-285.] 

On  April  12,  1959,  an  application  for  payment  and 
invoice  prepared  by  Mead  were  submitted  to  the  County 
A.S.C.  Committee  showing  a  cost  or  price  of  $1,849.75. 
The  government  paid  Mead  the  sum  of  $1,156.90.  [Exs. 
46-55.]  Johnson  paid  Mead  the  sum  of  $317.40.  [Rep. 
219.] 

Mead's  invoice  [Ex.  51]  to  the  government  repre- 
sented Mead's  full  price  or  cost  computed  on  a  fair- 
hourly  rate  for  the  work  he  actually  performed.  He 
accepted  from  Johnson  what  he  could  get  and  treated 
the  rest  as  a  "discount."  [Rep.  156,  159,  174;  Tr.  103, 
105.]  Mead  produced  a  document  which  he  kept  for  his 
own  records  showing  the  "discount"  to  Johnson  [Ex. 
51 -A],  but  could  not  say  that  he  gave  Johnson  a  copy. 
[Rep.  170-173.]     Johnson  testified  that  he  had  no  dis- 
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cussions  with  Mead  concerning  any  discount  and  did 
not  recall  seeing  any  invoices  prepared  by  Mead.  [Rep. 
289-290.] 

5.     Albert  Chunn. 

In  1959,  Mead  contacted  defendant,  Albert  Chunn, 
concerning  the  construction  of  an  erosion  control  dam 
on  Chunn's  property.  On  June  18.  1959,  an  application 
for  payment  and  invoice  prepared  by  Mead  were  sub- 
mitted to  the  County  A.S.C.  Committee.  The  quoted 
price  or  cost  was  $4,464.  The  government  paid  INIead 
$2,500  for  the  project.     [Exs.  1-16.] 

Mead  and  Chunn  agreed  that  since  Chunn  could  not 
pay  any  cash,  he  would  furnish  services  and  equipment 
to  assist  in  the  construction  of  the  dam  and  would  per- 
mit Mead  to  use  a  large  pasture  to  graze  his  cattle. 
Among  other  things,  Chunn  contributed  a  tractor  which 
he  operated  himself  and  a  sprinkler  system.  He  pumped 
water  for  the  sprinkler  system  and  built  several  small 
ponds  to  supply  it.  Although  Chunn  and  Mead  had  no 
specific  agreement  as  to  the  value  of  Chunn's  services 
and  the  grazing  rights,  they  both  recognized  Chunn's 
contribution  as  having  considerable  value.  [Rep.  112, 
115,232.395-399,408.] 

Both  Mead  and  Chunn  testified  that  the  approximate 
value  of  Mead's  use  of  Chunn's  pasture  was  $600.  [Rep. 
112,  232.]  Mead  stated  in  the  statement  he  signed  in 
connection  with  the  government's  investigation  [Ex. 
81]  that  he  put  a  value  of  $665  on  the  work  performed 
by  Chunn.  But  he  admitted  at  the  trial  that  he  could 
not  really  price  Chunn's  work  [Rep.  113]  ;  that  he  did 
not  keep  any  records  and  his  figure  was  only  an  esti- 
mate   [Rep.    209]  ;    and   that   he   had   only   considered 
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Chunn's  tractor  work  without  taking  into  considera- 
tion the  sprinkler  system.  [Rep.  126-127.]  Chunn  him- 
self testified  that  the  figure  of  $665  was  not  the  fair 
value  of  his  contribution  to  the  practice.  [Rep.  232.] 
He  offered  evidence  in  some  detail  as  to  the  extent  of 
his  services  at  a  significantly  greater  total  value  than 
Mead's  estimate.  [Rep.  395-399;  Exs.  C-D.] 

As  with  several  of  the  other  farmers,  Mead  said  he 
thought  he  had  made  up  an  invoice  for  Chunn  showing 
a  cash  discount.  [Rep.  116-117.]  But  none  could  be 
found  and  he  was  not  sure.  [Rep.  207-208.]  Chunn 
testified  that  he  did  not  receive  any  such  invoice  and 
never  had  any  discussion  with  Mead  about  a  discount, 
Chunn  saw  Mead's  invoice  to  the  government  (which 
did  not  show  a  discount)  but  only  after  he  had  signed 
the  purchase  order  applying  for  payment.  [Rep.  227- 
228,  232-233.] 

6.     Ray  R.  Sence. 

In  1959.  Mead  constructed  a  mechanical  outlet  on  the 
property  of  defendant  Ray  R.  Sence  to  replace  a  prior 
soil  conservation  project  which  had  been  washed  out. 
Sence  had  paid  his  full  share  of  the  original  project  in 
cash  and  Mead  testified  that  he  felt  "morally  obligated" 
to  undertake  the  corrective  venture.  Accordingly,  it  was 
agreed  that  Sence  would  only  have  to  pay  $800  for  the 
second  project,  which  sum,  in  part,  was  to  be  applied 
to  the  purchase  of  needed  materials.  Sence  had  no  dis- 
cussion with  Mead  about  the  total  cost  or  the  amount 
of  the  government's  share.  [Rep.  175-177,  291-292,  295- 
297.] 

On  March  30,  1959,  an  application  for  payment  and 
an  invoice  prepared  by  Mead  were  submitted  to  the 
County  A.S.C.  Committee.  The  price  or  cost  stated  for 
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the  project  was  $4,314.35.  The  government  paid  Mead 
$2,500.  Sence  purchased  materials  used  in  the  project 
for  which  he  paid  $627.59;  and  he  paid  Mead  $172.41 
in  cash  to  make  up  his  agreed  $800  share.  [Exs.  56- 
62;  Rep.  183,296.] 

Contrary  to  the  government's  contention,  Mead  did 
not  testify  that  he  mailed  Sence  an  invoice  showing  a 
"discount."  (Brief,  p.  9.)  As  we  read  the  record,  Mead 
was  talking  about  the  invoice  to  the  government  [Ex. 
60]  when  he  said  he  was  sure  he  made  a  "similar  in- 
voice to  Mr.  Sence,"  which  "must  have  been  mailed." 
[Rep.  183.]  He  did  not  state  that  he  gave  Mead  an 
invoice  showing  a  "discount."  Sence  testified,  how- 
ever, that  he  did  not  see  the  invoice  ]\Iead  presented  to 
the  government.  [Rep.  294.] 

C.     The  District  Court's  Decision. 

The  District  Court  held  that  appellant  was  not  en- 
titled to  recover  any  amount  from  any  of  the  defend- 
ants. It  concluded  that  none  of  the  defendants  had 
filed  a  false  claim  within  the  meaning  of  31  U.S.C. 
§231 ;  that  no  payments  by  the  United  States  were  made 
under  mistake ;  and  that  there  was  no  administrative 
determination  which  would  serve  as  a  basis  for  recovery 
against  any  of  the  defendants.  [Tr.  106.] 

In  support  of  this  decision,  the  Court  entered  Find- 
ings of  Fact  which  included  the  following  : 

"14.     In  no  instance  in  this  case  was  the  informa- 
tion submitted  on  Forms  ACP-245   or  ACP-250 
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by  any  of  the  defendants  incorrect  or  false  insofar 
as  reflected  a  price  per  unit  of  the  work  to  be  per- 
formed other  than  the  actual  price  or  an  amount  of 
units  other  than  the  number  of  units  of  such  work- 
actually  performed  and  on  which  reimbursement 
was  to  be  based." 

"21.  Based  upon  the  Forms  ACP-245  and  ACP- 
250  introduced  in  this  case,  an  agreed  percentage 
of  the  total  cost,  as  properly  reflected  thereon  and 
properly  chargeable  to  the  United  States  of 
America  was  paid  on  behalf  of  the  respective  land- 
owners. 

22.  In  no  instance  has  it  been  shown  herein  that 
any  payment  actually  made  by  the  United  States 
pursuant  to  said  forms  was  in  excess  of  the  fair 
market  value  of  the  work  done  on  behalf  of  the 
farm  owner  and  pursuant  to  the  Agricultural  Soil 
Conservation  Program  or  in  excess  of  the  fair 
value  of  the  United  States'  agreed  share  of  the 
cost. 

23.  In  no  instance  was  the  actual  value  of  the 
work  done  shown  to  be  less  than  the  value  repre- 
sented by  the  defendant  Mead. 

24.  During  the  years  in  question,  and  also  pur- 
suant to  the  Soil  Conservation  and  Domestic  Al- 
lotment Act,  16  U.S.C.  590g  (a)  to  590q  (b), 
there  existed  a  California  State  Agricultural  Stabi- 
lization and  Conservation  Committee  charged  with 
the  duty  of  administering  the  agricultural  stabiliza- 
tion program  throughout  the  State  of  California. 

25.  Pursuant  to  an  investigation  by  certain  of- 
fices of  the  United  States  Department  of  Agricul- 
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ture,  said  Committee  was  apprised,  and  subse- 
quently informed  the  individual  defendant  land- 
owners and  the  defendant  Mead  in  the  pending 
case,  that  charges  had  been  filed  against  them  in- 
volving an  alleged  violation  of  the  Soil  Conserva- 
tion Act,  and  apprising  them  of  an  opportunity  to 
have  a  hearing  on  these  charges  at  the  offices  of 
said  State  Committee  in  Berkeley,  California. 

26.  Subsequently,  as  shown  by  the  official  Min- 
utes of  said  Committee,  a  recommendation  of  the 
Committee  was  made  in  the  case  of  all  defendants 
but  Mead  that  no  further  action  be  taken  against 
any  of  the  defendants  in  this  action,  either  civil 
or  criminal.  In  the  case  of  the  defendant  Mead, 
no  recommendation  either  for  or  against  such 
action  was  made. 

27.  No  determination  was  made  by  said  State 
Committee  on  any  administrative  claim  which  in 
any  way  constituted  an  administrative  finding  or 
determination  of  any  violation  of  the  statute  herein 
sued  upon."  [Tr.  103,  105-106.] 

QUESTIONS  PRESENTED. 

1.  Did  the  District  Court  correctly  hold  that  appel- 
lant is  not  entitled  to  recover  from  any  of  the  defendants 
under  the  False  Claims  Act.  (31  U.S.C.  §231,  et  seq.) 

2.  Did  the  District  Court  correctly  hold  that  appel- 
lant is  not  entitled  to  recover  from  any  of  the  defend- 
ants by  reason  of  any  alleged  payment  by  mistake. 
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SUMMARY  OF  ARGUMENT. 

The  evidence  fully  supports  the  District  Court's  find- 
ings that  none  of  the  defendants  were  guilty  of  filing 
false  claims  within  the  meaning  of  the  False  Claims 
Act. 

In  the  first  place,  appellant  did  not  sustain  its  bur- 
den of  proving  that  documents  filed  by  any  of  the  de- 
fendants were  false.  Appellant  argues  that  the  state- 
ments as  to  the  total  "cost"  of  each  practice  were  in- 
correct because  Mead  actually  received  less.  But  the 
government  forms  themselves  do  not  contain  any  state- 
ment that  could  be  interpreted  as  a  representation  that 
the  contractor  in  fact  received  a  specified  sum.  In- 
deed, the  references  in  the  documents  to  "fair  price  or 
sales  price"  and  "maximum  cost"  would  seem  to  at  least 
impliedly  permit  the  contractor  to  base  his  claim  for 
government  cost  sharing  on  his  normal  price,  even 
though  he  in  fact  does  not  collect  that  much  because  of 
the  farmer's  inability  or  unwillingness  to  pay  the  dif- 
ference. The  government  is  not  hurt  in  any  way  if  the 
contractor  is  forced  to  accept  something  less  from  the 
farmer  so  long  as  his  quoted  price  is  fair  and  he  actually 
does  the  work.  In  such  case,  as  the  District  Court 
found  here,  the  government  receives  full  value  for  its 
cost-share  payment. 

Secondly,  even  if  the  claims  were  regarded  as  being 
technically  false  or  incorrect  as  appellant  contends,  that 
alone  would  not  be  sufficient  to  establish  appellant's 
case.     It  must  also  be  shown  that  the  defendants  had 
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knowledge  of  the  falsity  and  sought  to  receive  from  the 
government  something  to  which  they  knew  they  were 
not  entitled.  A  fraudulent  intent  to  deceive  the  govern- 
ment is  required  to  constitute  a  violation  of  the  False 
Claims  Act.  Certainly,  appellant  failed  to  sustain 
its  burden  of  proving  that  any  of  the  defendants  had 
the  requisite  scienter.  On  the  contrary,  the  evidence 
overwhelmingly  established  that  any  incorrectness  in 
the  claims  was  the  result  of  innocent  misunderstand- 
ing and  none  of  defendants  had  knowledge  of  any  error. 

Finally,  it  was  shown  that  in  some  instances  Mead 
did  in  fact  receive  the  full  price  or  cost  he  quoted,  the 
farmer's  share  being  paid  in  services  or  property.  In 
other  instances,  the  government's  claims  are  barred 
by  the  statute  of  limitations. 

Thus,  the  District  Court  correctly  concluded,  as  the 
evidence  required,  that  appellant  was  not  entitled  to  re- 
cover from  any  of  the  defendants  under  the  False 
Claims  Act  and  did  not  make  any  payments  by  mistake. 
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ARGUMENT. 

I. 

THE  DISTRICT  COURT  CORRECTLY  HELD  THAT 
DEFENDANTS  DID  NOT  VIOLATE  THE  FALSE 
CLAIMS  ACT. 

It  is  true,  as  suggested  in  appellant's  brief,  that  the 
purpose  of  the  False  Claims  Act  is  to  protect  the  funds 
and  property  of  the  government  from  "fraudulent 
claims";  and  that  a  "claim"  within  the  meaning  of  the 
act  includes  within  its  scope  "all  fraudulent  attempts 
to  cause  the  Government  to  pay  out  sums  of  money." 
(Brief  pp.  21-22.)  Of  course,  appellees  do  not  deny 
that  the  various  documents  filed  with  the  governing 
agencies  in  the  instant  case  constitute  "claims"  within 
the  meaning  of  the  statute.  Appellees  do  insist,  how- 
ever, that  such  claims  were  not  "false."  The  law  is 
abundantly  clear  that  in  determining  that  issue  the 
statute  must  be  strictly  construed  becuase  it  is  penal  in 
nature.  Rainwater  v.  United  States,  356  U.S.  590 
(1958);  United  States  v.  McNinch,  356  U.S.  595 
(1958);  United  States  ex  rel.  Brensilher  v.  Bausch  & 
Lomh,  131  F.  2d  545  (2d  Cir.  1942);  Cahill  v.  Curtis- 
Wright  Corp.,   57  F.   Supp.   614   (W.D.   Ky.    1944.) 

In  the  instant  case,  the  District  Court  held  that 
the  claims  in  question  were  not  false.  It  is  apparent 
that  appellant  contends  this  was  error  on  the  theory 
that  Mead  did  not  actually  receive  the  entire  "cost" 
shown  in  the  documents  because  some  of  the  farmers 
did  not  pay  the  full  difference  between  the  government 
cost-share  and  the  total  cost  reported.  But  the  amounts 
required  to  be  stated  in  the  government's  own  forms 
were  framed  in  terms  of  "fair  price  or  sales  price"  and 
"maximum   cost."    (See    Form    ACP-250.)      None    of 


—18— 

the  forms  required  the  contractor  or  the  farmer  to  rep- 
resent that  the  entire  "fair  price"  or  "maximum  cost" 
was  actually  paid.  The  farmer  was  only  asked  to 
certify  that  the  price  paid  to  the  vendor  did  not  exceed 
the  difference  between  the  fair  price  and  the  payment 
by  the  government.  Appellant  does  not  contend  that 
this  certification  was  false  in  any  of  the  subject  trans- 
actions.* 

The  District  Court  found  that  in  every  instance  the 
quoted  price  was  fair  and  represented  the  fair  market 
value  of  the  work  actually  performed;  and  hence,  that 
the  government  received  full  value  for  its  cost  share 
based  upon  such  price.  Accordingly,  there  was  noth- 
ing in  the  government  forms  which  was  false  or  in- 
correct. [Finds.  14,  22-23,  Tr.  103,  105.] 

In  attacking  these  findings,  appellant  misses  the 
point  of  the  District  Court's  holding.  The  decision 
was  not  based  solely  upon  the  Court's  conclusion  that 
the  government  was  not  damaged,  as  appellant  sug- 
gests. (Brief  p.  24.)  The  findings  concerning  fair 
price  and  value  bear  directly  upon  the  issue  of  whether 
the  claims  were  "false."  The  price  quoted  was  fair, 
the  work  was  actually  performed  and  the  government 
got  its  money's  worth  because  the  value  of  the  proj- 
ects was  at  least  equal  to  the  quoted  price.  In  other 
words,  the  government  paid  no  more  than  its  proper 
percentage  of  the  fair  price  and  reasonable  cost  of  the 
project.  Since  this  was  all  that  the  government's 
forms  seemed  to  require,  the  court  was  entirely  justi- 
fied in  its  finding  that  the  claims  based  thereon  were 
not  false. 


^Indeed,  in  most  cases  the  farmer's  payment  to  Mead  was  less 
than  the  difference  between  the  fair  price  and  the  payment  by 
the  government.    Mead  himself  bore  the  loss. 
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Appellant  contends  that  the  court's  findings  as  to 
value  were  based  upon  "self-serving  testimony."  (Brief 
p.  25.)  But  that  was  merely  a  factor  for  the  trier 
of  fact  to  take  into  consideration  for  purposes  of  credi- 
bility. It  is  significant  that  all  of  the  projects  were 
approved  by  the  government  at  the  quoted  price  per 
unit  and  the  government  offered  no  evidence  whatever 
that  such  price  was  unfair  or  unreasonable.  The  gov- 
ernment's witness  who  administered  the  program 
could  not  dispute  that  the  prices  were  fair  and  admitted 
they  "very  well  could  have  been."  [Rep.  96-100.]  Un- 
der such  circumstances,  there  would  be  no  basis  for 
this  Court  to  say  that  the  District  Court's  findings 
were  "clearly  erroneous"  and  they  must  be  accepted  on 
appeal.  Fed.  Rules  Civ.  Proc.  52(a)  ;  Earle  v.  W.  J. 
Jones  &  Son,  200  F.  2d  846  (9th  Cir.  1952). 

Appellant  also  seeks  to  explain  that  the  "fair  price 
or  sales  price"  language  in  the  government's  forms 
was  placed  there  during  war  time  solely  to  insure 
that  the  contractor  did  not  receive  excessive  profits. 
(Brief  p.  24.)  Of  course,  no  evidence  to  that  effect 
was  offered — and  it  would  be  immaterial  in  any  event. 
It  cannot  be  denied  that  the  forms  contained  such  lan- 
guage and  could  easily  lead  a  farmer  or  contractor  to 
assume  that  the  government  cost-share  was  based  on 
"fair  price"  rather  than  the  total  compensation  received 
by  the  contractor.  If  the  "fair  price"  wording  had  no 
relevance  or  needed  further  explanation  or  qualification, 
it  was  up  to  the  government  to  modify  its  forms. 
Having  failed  to  do  so,  it  is  manifestly  unfair  to  now 
contend  that  the  claims  were  "false"  because  defendants 
may  have  misinterpreted  such  ambiguous  language. 

Appellant  appears  to  recognize  the  weakness  of  rest- 
ing its  position  on  the  government  forms  and  repeat- 
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edly  emphasizes  the  invoices  prepared  by  Mead  him- 
self. Appellant  argues  that  the  invoices  were  "in- 
flated" because  they  stated  a  total  cost  in  excess  of 
the  amount  Mead  actually  received.  But  Mead's  in- 
voices were  obviously  prepared  in  conjunction  with  the 
government's  forms  which  they  were  intended  to  sup- 
port. Mead's  computations  of  cost  in  the  invoices  were 
derived  from  the  "fair  price"  and  number  of  units 
of  work  reported  in  the  government  forms.  The  in- 
voices did  not  state  that  Mead  actually  received  pay- 
ment of  the  entire  sum  indicated.  In  other  words,  the 
invoices  merely  reflected  the  same  figures  that  were 
reported  in  the  various  printed  documents  supplied  by 
the  government,  based  on  the  "fair  price"  language, 
and  were  no  more  "false"  than  the  forms  themselves. 

For  the  foregoing  reasons,  it  is  submitted  that  the 
claims  under  scrutiny  were  not  false  or  incorrect  as 
appellant  contends.  If  the  government  was  misled  in 
computing  the  respective  cost-shares,  it  is  not  because 
of  any  false  information  suppHed  by  Mead  or  any  of 
the  other  defendants.  The  documents  they  submitted 
were  filled  out  in  accordance  with  their  honest  under- 
standing of  what  was  required  and  the  trial  court  found 
that  the  information  supplied  was  entirely  true.  In  view 
of  the  strict  construction  required  of  the  False  Claims 
Act,  the  ambiguous  language  of  the  subject  documents 
and  the  uncontradicted  testimony  in  the  record,  it  is  sub- 
mitted such  findings  cannot  be  held  to  be  "clearly  er- 
roneous" under  Federal  Rule  of  Civil  Procedure  52(a). 

Appellant  argues,  nonetheless,  that  the  invoices  must 
be  regarded  as  technically  incorrect  as  a  matter  of  law, 
because  the  soil  conservation  cost-sharing  regulations 
contemplated  that  the  farmer  would  in  fact   pay  the 
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entire  difference  between  the  quoted  cost  and  the  gov- 
ernment's payment.  The  evidence,  of  course,  is  that 
Mead  did  not  so  understand.  There  is  no  evidence  that 
he  even  knew  of  the  existence  of  such  regulations.  He 
testified,  in  substance,  that  he  believed  his  invoices, 
based  on  his  quoted  price,  represented  the  "true  cost" 
of  the  projects;  that  he  understood  he  was  supposed 
to  report  the  full  "true  cost"  to  the  government  in  the 
invoices;  and  that  the  payment  he  was  entitled  to  re- 
ceive from  the  government  was  based  on  that  cost. 
[Rep.  152-153;  See  also,  Rep.  130,  132,  142,  156, 
158-159.] 

At  the  trial,  in  apparent  recognition  of  the  uncon- 
tradicted evidence,  appellant's  counsel  urged  that  Mead's 
allegedly  technically  incorrect  invoices  fell  within  the 
False  Claims  Act  even  though  Mead  "may  not  have  in- 
tended to  defraud  anybody."  [Rep.  318.]  Moreover,  it 
was  contended  that  the  other  defendants  were  equally 
guilty  because  they  gave  Mead  "implied  authority  to 
act  on  their  behalf"  and  hence  were  bound  by  his  "false" 
invoices.  [Rep.  425-427.] 

This  position  was,  and  is,  unquestionably  contrary 
to  law.  It  is  not  enough  for  the  government  to  show 
that  a  claim  is  incorrect.  It  must  also  be  shown  that 
the  defendant  knew  the  claim  was  false  and  intended  to 
defraud  the  government.  These  elements  of  guilty 
knowledge  and  fraudulent  intent  are  expressly  incor- 
porated into  Section  231  of  Title  31  of  the  United 
States  Code.  Hence,  the  courts  have  repeatedly  held 
that  a  specific  intent  to  deceive  is  a  prerequisite — a 
sine  qua  non — to  liability  under  the  Act.  Moreover, 
the  government  has  the  burden  of  proving  such  ele- 
ments by  clear  and  convincing  evidence.   United  States 
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V.  National  Wholesalers,  236  F.  2d  944  (9th  Cir.  1956), 
cert.  den.  353  U.S.  930;  United  States  ex  rel.  Brensil- 
ber  V.  Bauch  &  Lomb  Optical  Co.,  131  F.  2d  545 
(2d  Cir.  1942)  ;  United  States  v.  Robbins,  207  F.  Supp. 
799  (D.  Kans.  1962);  United  States  v.  Schmidt,  204 
F.  Supp.  540  (E.D.  Wis.  1962);  United  States  v. 
Park  Motors,  107  F.  Supp.  168  (E.D.  Tenn.  1952); 
Cahill  V.  Curtiss-W right  Corp.,  57  F.  Supp.  614  (W.D. 
Ky.  1944). 

The  law  is  accurately  summarized  on  pages  54-55 
of  the  Opinion  of  the  United  States  District  Court  in 
Woodbury  v.  United  States,  232  F.  Supp.  49  (D.  Ore. 
1964),  affirmed  in  part  and  reversed  in  part  on  other 
grounds.  359  F.  2d  370  (9th  Cir.  1966),  as  follows: 

"In  an  action  under  the  False  Claims  Act,  the 
United  States  must  prove  that  there  was  a  false 
representation  of  a  material  fact  made  with  knowl- 
edge of  its  falsity,  which  false  representation  must 
be  believed  and  acted  upon  by  the  United  States. 
United  States  v.  Robbins  (D.C.  Kan.  1962)  207 
F.Supp.  799,  807.  The  proof  by  the  Government 
must  be  by  clear,  explicit  and  unequivocal  evi- 
dence. Proctor  V.  Sagamore  Big  Game  Club,  265 
F.2d  196,  202  (3  Cir.  1959) ;  Hablas  v.  Arm-our 
and  Co.,  270  F.2d  71,  77  (8  Cir.  1959).  Although 
some  authorities  support  the  view  that  an  intent 
to  defraud  is  not  an  element  of  an  action  under 
the  Act,  United  States  v.  Toepleman  (E.D.N.C. 
1956),  141  F.Supp.  677,  the  better  reasoned  cases 
support  the  view  that  such  intent  is  necessary. 
United  States  v.  National  Wholesalers,  236  F.2d 
944,  950  (9  Cir.  1956),  cert.  den.  353  U.S.  930, 
77  S.Ct.   719,   1   L.Ed.2d  724;   United  States  v. 
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Schmidt  (E.D.  Wis.  1962)  204  F.Supp.  540,  543, 
544.  The  mere  showing  that  a  person  has  signed 
a  false  or  incorrect  statement  and  presented  it  for 
payment  is  not,  in  itself,  sufficient  to  hold  such 
person  liable  under  the  False  Claims  statute.  The 
Government  must  go  beyond  that  and  show  that 
the  person  intended  that  the  signing  woidd  pro- 
cure from  the  Government  something  to  which 
the  person  knew  he  was  not  entitled.  Proof  must 
be  had  that  such  person  intended,  as  a  result  of 
the  signing  of  the  statements,  to  defraud  the  Gov- 
ernment. United  States  v.  Park  Motors  (E.D. 
Tenn.  1952)  107  F.Supp.  168,  176."  (Emphasis 
added.) 

It  appears  from  the  government's  brief  on  appeal 
that  it  now  recognizes  it  had  the  obligation  to  prove 
the  requisite  fraudulent  intent.  However,  with  almost 
total  disregard  for  the  evidence  and  the  trial  court's 
findings,  appellant  cavalierly  assumes  that  such  burden 
was  met. 

With  respect  to  Mead,  appellant  states  that  the  evi- 
dence and  findings  demonstrate  conclusively  his  "in- 
voices intentionally  overstated  [his]  actual  charges." 
(Brief,  p.  22.)  Appellant  further  presumes  that  such 
"overstatement"  was  for  the  fraudulent  purpose  of  ob- 
taining payments  Mead  knew  he  was  not  entitled  to. 
This  constitutes  a  gross  distortion  of  the  record  and 
findings.  Appellant  uses  the  terms  "charges"  and 
"cost"  as  the  equivalent  of  payment  actually  received. 
But  the  evidence  discussed  previously  shows  that  Mead 
did  not  purport  to  represent  to  the  government  the 
amount  he  actually  received  from  the  farmers,  but  rath- 
er the  total  "fair  price"  or  "true  cost"  for  the  project. 
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So  far  as  he  was  concerned,  if  he  received  anything 
less  than  this  true  cost,  it  was  a  personal  gratuity  or 
"discount"  coming  out  of  his  own  profit.  Even  if  he 
was  incorrect  in  this  belief,  and  submitted  erroneous 
invoices  under  the  regulations  because  he  did  not  dis- 
close the  discount,  his  testimony  is  that  he  did  not 
know  he  was  wrong  or  that  he  was  not  entitled  to  as 
much  as  he  received  from  the  government.^ 

As  for  the  other  defendants,  appellant  argues  they 
must  have  known  the  claims  were  false  because  of 
Mead's  invoices.  But  most  of  them  testified  that  they 
did  not  even  see  the  invoices.  Xor  is  there  any  reason 
to  assume  they  would  have  known  anything  was  im- 
proper about  them  if  they  did  see  them.  Xone  of  these 
men  had  any  real  knowledge  or  understanding  of  the 
soil  conservation  program  or  the  various  documents 
they  signed.  The  documents  were  filled  out  by  IMead 
and  the  various  government  officials  and  the  farmers 
simply  assumed  they  knew  what  they  were  doing.  Even 
if  it  could  be  said  that  they  were  careless  or  negligent, 
that  would  not  provide  the  requisite  fraudulent  intent 
for  liability  under  the  False  Claims  Act. 

In  addition  to  the  invoices  which  ]\Iead  submitted  to 
the  government  showing  the  same  figures  set  forth  in 
the  government's  printed  forms,  there  was  a  great  deal 
of  discussion  during  the  trial  about  some  so-called 
"second  invoices.''  These  were  allegedly  given  to  the 
farmers  bv  ]\Iead  showing  "discounts"  on  each  farmer's 


"Appellees  know  of  no  authority'  which  precludes  the  contractor 
from  reducing  his  profit  in  this  fashion.  In  fact  in  some  cases 
he  may  have  no  choice — as  where  the  farmer  simply  refuses  or  is 
unable  to  pay  his  share.  Is  the  contractor  in  such  case  required 
to  take  a  further  loss  on  the  transaction  by  giving  the  govern- 
ment back  part  of  its  share  ? 
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share  of  the  cost.  Appellant  relies  on  the  trial  court's 
finding  that  some  such  invoices  were  sent  (without 
specifying  which  farmers  received  them)  and  argues 
the  farmers  should  have  known  from  them  that  the 
government  was  paying  more  than  its  proper  share. 
No  such  inference  can  be  drawn  and  the  trial  court 
refused  to  do  so.  [Finds.  17-20,  Tr.  104.]  All  of  the 
farmers  testified  that  they  had  no  discussions  or  knowl- 
edge as  to  how  much  the  government  would  pay.  There 
is  no  evidence  any  of  them  had  any  knowledge  of  how 
the  government's  share  was  to  be  computed.  Hence, 
the  fact  that  their  own  share  was  shown  as  a  discount 
would  have  no  particular  significance  to  them  so  far 
as  the  government's  share  was  concerned.® 

It  should  also  be  borne  in  mind  that  two  of  the 
appellees,  Hohn  and  Chunn,  paid  for  their  shares  of 
the  respective  projects  with  services  and  property.  (See 
statement  of  facts,  supra.)  The  government's  witness 
agreed  that  this  practice  is  permissible  [Rep.  51],  and 
appellant  does  not  contend  otherwise.  In  effect,  appel- 
lant merely  argues  about  the  value  to  be  assigned  to 
such  compensation.  Although  the  parties  themselves  had 
no  specific  agreement  as  to  such  value,  they  plainly  in- 
tended and  believed  that  Hohn  and  Chunn  were  con- 


^Furthermore,  the  testimony  cited  and  discussed  supra,  in 
the  statement  of  facts,  shows  that  the  farmers  denied  ever  re- 
ceiving any  invoices  showing  discounts ;  and  Mead  himself  ad- 
mitted he  could  not  prove  he  sent  them  and  was  not  entirely 
sure  which  farmers,  if  any,  were  supposed  to  have  received  them. 
The  court  itself  commented  that  there  was  no  evidence  the  in- 
voices were  ever  seen  by  anyone  but  Mead.  [Rep.  315,  363.] 
Obviously,  the  finding  that  these  invoices  were  sent  is  contrary 
to  all  of  the  evidence  and  the  court's  own  observation  to  that 
effect.  In  truth,  it  is  simply  the  result  of  a  misunderstanding  on 
the  part  of  counsel  who  prepared  the  findings  for  the  court, 
which  the  court  inadvertently  overlooked. 
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tributing  the  equivalent  of  their  full  share.  It  may  be 
reasonably  inferred  from  their  testimony  and  the  find- 
ings that  the  District  Court  concluded  these  defend- 
ants did  pay  in  full,  and  Mead's  invoices  were  not  "in- 
flated" or  technically  incorrect  as  to  them  under  even 
the  government's  theory  of  the  case. 

As  for  the  three  appellees  who  paid  an  agreed 
amount,  Sence,  Quine  and  Johnson,  the  evidence  is 
that  so  far  as  they  knew  they  had  no  further  obliga- 
tion. Nor  did  they  know  that  any  representations  were 
being  made  to  the  government  which  were  in  any  way 
untrue  or  misleading  as  to  how  much  they  were  con- 
tributing.® 

To  sum  up,  it  is  submitted  that  there  is  simply  no 
basis  in  fact  or  in  law  upon  which  the  District  Court's 
judgment  may  be  reversed.  In  accordance  with  the  law, 
the  court  construed  the  statute  strictly  and  found  that 
the  government  failed  to  meet  its  burden  of  proving  the 
claims  in  question  were  false.  The  language  used  in 
the  forms  themselves  and  the  complete  lack  of  knowl- 
edge of  any  impropriety  on  the  part  of  all  defend- 
ants compelled  the  conclusion  that  the  claims  were  not 
false  within  the  meaning  of  the  Act.  Even  if  Mead's 
invoices  were  technically  inaccurate  or  misleading,  the 
court  found,  at  least  implicitly  if  not  explicitly,  that 
none  of  the  defendants  knew  of  the  errors,  or  had  any 
intention  to  deceive  the  government  or  fraudulently  ob- 
tain payments  which  defendants  knew  they  were  not 
entitled  to. 


®The  only  transactions  in  which  the  farmers  did  not  con- 
tribute anything  at  all  were  those  involving  Grahm,  who  is  not  a 
defendant,  and  Mead's  mother,  Violet  Mead.  As  pointed  out  in 
footnotes  3,  4  and  5,  supra,  these  claims  are  barred  by  the  statute 
of  limitations,  along  with  one  of  the  claims  against  Hohn. 
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This  determination,  particularly  as  to  the  issue  of  in- 
tent, is  one  of  fact;  it  was  for  the  trier  of  fact  to 
judge  the  credibility  of  the  witnesses  and  to  draw  in- 
ferences from  the  evidence.  Fed.  Rules  Civ.  Proc.  52- 
(a);  Earle  v.  W.  J.  Jones  &  Son,  200  F.  2d  846 
(9th  Cir.  1952).  Having  done  so,  with  ample  evidence 
to  support  the  findings  and  conclusions,  the  decision  is 
not  clearly  erroneous  or  contrary  to  law  and  must  be 
affirmed. 

II. 
THE  DISTRICT  COURT  CORRECTLY  HELD  THAT 
APPELLANT  WAS  NOT  ENTITLED  TO  ANY  RE- 
COVERY FOR  ALLEGED  PAYMENT  BY  MIS- 
TAKE. 

Appellant  also  urges  that  it  is  entitled  to  recovery 
under  the  theory  that  the  government  made  overpay- 
ments by  mistake.  The  preceding  discussion  shows  that 
the  District  Court  found  from  the  evidence  that  there 
were  in  fact  no  overpayments.  The  government  got 
its  full  money's  worth  in  each  instance. 

Appellant  argues  that  it  need  not  be  damaged  to  re- 
cover under  the  False  Claims  Act.  That  may  be  true, 
but  appellees  know  of  no  legal  theory  by  which  appel- 
lant is  entitled  to  recover  for  an  alleged  overpayment 
by  mistake  when  it  has  not  been  damaged  and  received 
full  value  for  its  payment.  Does  appellant  mean  to  sug- 
gest that  it  may  recover  back  some  portion  of  the  pay- 
ments to  Mead  because  of  its  technical  interpretation  of 
the  soil  conservation  regulations,  even  though  in  fact 
it  got  its  money's  worth  and  the  difference  came  out  of 
Mead's  profit?  Surely  so  unjust  a  result  can  not  be  the 
law,  as  is  demonstrated  by  appellant's  lack  of  any  cita- 
tion of  authority  on  this  point. 
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Lastly,  appellees  can  conceive  of  no  theory  under 
which  any  of  the  farmers  could  be  held  liable  for  this 
cause  of  action.  They  received  no  payments  and  did  not 
make  or  cause  any  mistake.  Appellant  does  not  even  ad- 
vance an  argument  or  explanation  to  support  its  con- 
tention that  the  District  Court's  decision  was  in  error 
on  this  question. 

CONCLUSION. 

For  the  foregoing  reasons,  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Respectfully  submitted, 

Hill,  Farrer  &  Burrill, 
Carl  A.  Stutsman,  Jr., 
Jack  R.  White, 
Paul  B.  Noel, 

DuRLEY,  Todd,  Cearnal, 

Marshall  &  Callender, 
William  L.  Callender, 
William  L.  Boyes, 

Attorneys  for  Appellees. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Jack  R.  White, 
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NO.    22,180 

UNITED  STATES   OP  AMERICA, 

Appellant, 

V. 

LENNARD  L.  MEAD;  ALBERT  CHUNN;  A.  V,  HOHN; 
RICHARD  QUINE;  ALEEN  JOHNSON;  VIOIZT 
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ON  APPEAL  PROM  THE  UNITED  STATES  DISTRICT  COURT 
POR  THE  CENTRAL  DISTRICT  OP  CALIFORNIA 


REPLY  BRIEF  FOR  THE  UNITED  STATES 


I.      THE  FAI^E  CLAIMS  ACT  AND  MISTAKE  CLAIMS 

AGAINST  DEPENDANT-APPELIZE  LENNARD  L.   MEAD 

A,      THE  FALSE  CLAIMS  ACT  VIOLATIONS 

1.     T^ie  False  Claims  Act  Is  broadly  phrased  to  reach  any 
)erson  who  makes  or  causes   to  be  made   "any  claim  upon  or  against" 
Jhe  Uhlted  States,    "knowing  such  claim  to  be  false,   fictitious, 
)r  fraudulent  *  ♦  *,"  or  who  knowingly  makes  or  causes   to  be 
aade  a  false   "bill,   receipt,   voucher,   roll,  account,   claim, 
jertificate,   affidavit,    or  deposition"  for  the  purpose  of   "ob- 
taining or  aiding  to  obtain  the  payment  or  approval"  of  such 
I  claim.     R.S.   §  5^38(1878).      There  can  be  no  doubt  that 
iefendant-appellee   Lennard  L.   Mead   (hereafter  "Mead")  violated 


these  provisions  of  the  Act,   for,  as  shown  in  our  main  brief 
(pp.   21  et  seq. ),    (l)   the   invoices  which  Mead  prepared  in  sup- 
port of  the  farmers'   and  ranchers'   applications  for  payment  of 
their  Federal  cost-shares  were  used  by  the  Oovemment  in  com- 
puting the.  amount  of  its  share  of  the  conservation  practices 
it  had  previously   approved;    and    (2)  Mead's   invoices   intentional! 
overstated  Mead's  actual  charges   to  the  farmers  and  ranchers 
for  his  materials  and  services. 

Appellees  assert   (Appellees'   Brief,    p.    18)   that  none   of 
the  claims  filed  with  the   Government  yiere   "false"  since   "the 
government  paid  no  more   than  its  proper  percentage  of  the  fair 
price  and  reasonable  cost  of  the  project."     TSiat  contention, 
however,    is   irrelevant  under  the  agricultural  program  here   in- 
volved,  for  the  regulations  plainly  contemplate  a   "cost-sharing" 
program.     Under  the  regulations,   the  maximum  Federal  cost-share 
for  each  approved  practice  was   to  be   "the  percentage  of  the 
average  cost  of  performing  the  practice  considered  necessary 
to  obtain  the  needed  performance   of  the  practice,   but  which 
will  be  such  that  the  farmer  or  rancher  will  make  a  substantial 
contribution  to  the  cost  of  performing  the  practice"    (Emphasis 
supplied).      1959  Regulations,  Section  1101.1011(a),    23  Fed.   Reg. 
5250.  THius,   the  farmer  or  rancher  was  required  to  pay  that 


1/     Identical  provisions  are  found  in  Section  1101.811(a)   of 
The   1957  Regulations,   21  Fed.   Reg.   5036.   and  Section  1101.911(a) 
of  the   1958  Regulations,    22  Fed.   Reg.   6^85. 
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)art  of  the  cost  of  conservation  materials   or  services  furnished 
through  the  program  for  use   In  carrying  out  an  approved  practice 
<hlch  was   "In  excess   of  ♦  *  ♦  the  Federal  cost-share"  attributable 
fco  the  use  of  the  material  or  service.      1959  Regulations,   Section 
LlOl. 1027(b),    23  Fed.   Reg.   5252.   " 

In  other  words,   the  United  States  did  not  undertake   to  pay 
[^or  conservation  practices  on  the  basis  of  a  contractor's  alleged 
jstlmate  of  "fair  price"   or  "fair  value."      Instead,    the   Gfovem- 
nent  undertook  a  "cost-sharing"  program  under  which  It  would 
)ay  a  percentage   of  the  actual  cost  of  the  practice   to  the 

rarmer  or  rancher,  who  would  make  a  substantial  contribution 

3/ 
>y  paying  the  balance.  In  the  Instant  case,  as  demonstrated 

Ln  our  main  brief   (pp.   22,   25-27),   the  cost-sharing  regulations 

lere  plainly  frustrated  since  Mead's   Inflated  Invoices    (1) 

caused  the   Government  to  pay  out  more  money  than  It  would  have 

>ald  If  a  true  invoice  had  been  submitted,  and   (2)  permitted 

;he  farmer  or  rancher  to  pay  less   than  his  proportionate  share 

>f  the  cost  of  the  practice. 


V     Identical  provisions  are  found  in  Section  1101.827(b)   of 
Bhe   1957  Regulations,    21  Fed.   Reg.   5038.   and  Section  1101.927(b) 
5f  the   1958  Regulations,   22  Fed.   Reg.   6486-6^*87. 

y     In  ordinary  commercial  usage,    the  word  "cost"  signifies   "the 
?rlce,   or  part  of  it,   paid  by  the  buyer  to  the   seller  as  consld- 
jration  for  the  sale  of  goods."     City  Ice  Delivery  Co.   v.   United 
States,    176  F.    2d  3^7,    352   (C.A.  ^).      "Cost"   Is  dlstlngplsHecl 
rrom  "fair  market"  value    (Buck  v.  Burk,    I8  N.Y.   337,   340— 1858) 
ind  takes   into  account  any  "discounts"  which  the  purchaser 
receives    (David  Condon,   Inc.   v.   Stein,    122  N.Y.S.   2d  567   (N.Y.C. 
*inic.  Ct.,   1953) ).      rtere   is  no  doubt  that  "cost,"   under  the 
regulations  here   involved,   means   the  price  actually  paid  by 
the  farmer  or  rancher  to  the  contractor. 
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There   is  no  merit  In  appellees'   contention   (Appellees' 
Brief,   p.   23)  that  Mead's  invoices  did  not  purport  to  represent 
to  the   Oovemment  the  amount  he  actually  was   to  receive  from 
the  farmer,  but  only  represented  the   "fair  price"  or  "true  cost" 
for  the  project.      In  the  context  of  the  agricultural  regulations 
here   involved,   there  can  be  no  doubt  that  the  figures  on  the  in- 
voices submitted  to  the  Govemnient  by  Mead  purported  to  repre- 
sent the  actual  prices  charged  the  farmers  or  ranchers.     The 
various  invoices  are  plainly  raarked  "Bill  to"  defendant- 
appellee  Chunn   (Pltf's.  Exh.   No.    3);    "Bill  to"  defendant- 
appellee  Hohn      (Pltf's.   Exh.    Nos.    22,    25,    3^);    "Bill   to" 
defendant-appellee  Quine    (Pltf's.  Exh.   No.   ^2);    "Bill  to" 
defendant-appellee  Johnson  (Pltf's.   Exh.   No.   51);    "Bill  to" 
defendant-appellee  Sence    (Pltf's.  Exh.   No.   60);    "Bill  to" 
Henderson  Ranch   (of  which  Gale  B.   Qraham  was  co-owner)   (Pltf's. 
Exh.  No.   68);   and  "Bill  to"  defendant-appellee  Violet  Mead 
(Pltf's.  Exh.   No.   72).     In  ordinary  commercial  usage,  a  "bill" 
represents   "the  creditor's  written  statement  of  his  claim, 
specifying  the   items."      1  Bouvier's  Law  Dictionary,   Rawle's 
Third  Revision,  p.    3^5.     See,   also,   George  M.   Jones  Co.   v. 
Canadian  Nat.   Ry.   Co.,    14  P.   2d  852,   855   (E.D.  Mich.),  affirmed, 
27  P.   2d  2^0   (C.A.  6),   taking  Judicial  notice  of  the  fact  that 
the  word  "bill"   is   "generally  and  customarily  used  in  business 
and  commercial  intercourse  as  synonymous  with 'charge'  or 'invoice".' 


ji/     An  "invoice"   in  ordinary  commercial  usage   is   "An  account  of 
goods   or  merchandise   *  ♦  ♦  which  ♦  ♦  ♦  ought  to  contain  a  de- 
tailed statement,   which  should  indicate   the  nature,   quantity, 
quality,   and  prices  of  the   things  sold,   deposited,   etc.   ♦  ♦  *." 

1    Bouvier's    law    "Mrifclonfl-mf .    Raw1p  tn    TVil-rrt    R*»v1s1ftn.    n .     ififiP. 


However,  Mead*s  actual  "written  statement  of  his  claim"  or 
"charge"   or  "Invoice"   for  the  conservations  materials  and 
services  was  not.   In  fact,   given  on  the  documents  filed  with 
the   Oovemment,  but  appeared.    Instead,   on  the   "duplicate"   In- 
voices whl<?h  Mead  prepared  and  sent  to  the  farmers  or  ranchers. 
See  pp.   5  and  14  of  our  main  brief,   and   Pltf's.  Exh.   Nos .   42-A 
and  5I-A.     And  the  record  shows  that  Mead's   Inflated  Invoices, 
which  falsely  represented  to  the   Ck>vemment  the  charges  made   to 
the  farmers  or  ranchers,   were   used  by  the   Gfovemment  In  comput- 
ing the  amount  of  Its  share   of  the  practices    (Tp.   52,    7^,    204). 

There   is  also  no  merit  in  appellees*   contention   (Appellees' 
Brief,   p.   24)  that  the  discounts  given  by  Mead  were   "a  personal 
gratuity"   in  which  the  Oovemment  had  no  interest.     TRie  short 
of  the  matter  is   that  the   Oovemment  needed  to  know  about  any 
such  "discounts,"  for,   under  the  agriculture  regulations  here 
involved,   such  "discounts"  would  result  in  a  reduction  of  the 
amount  of  money  which  the   Oovemment  would  pay  for  the  conser- 
vation  practices. 


5/    Contrary  to  appellees'  assertion   (Appellees'  Brief,   pp.   25- 
26),   the  district  court  did  not  find  that  the   invoices  were  not 
Inflated  in  the  case   of  the   transactions  with  Hohn  and  Chunn. 
Mead's  own  testimony  indicates  that  Chunn  did  not  make  payments 
or  contributions  in  the  amount  of  the  difference  between  the 
total  reported  cost  and  the  Federal  cost-share    (see  our  main 
brief,   pp.    10-11).     As   to  Hohn,  Mead's  own  testimony  also  in- 
dicates  that  in  1958  Hohn  failed  to  make  payments  or  contribu- 
tions  in  the  amount  of  the  difference  between  the    total 
reported  cost  and  the  Federal  cost-share.     The  varying  estimated 
contributions  by  Hohn  for  1957  and  1959>   as  to  which  no  finding 
was  made,   were  not  listed  on  the   invoices  submitted  to  the 
Oovemment,  as   they  were  required  to  be    (see  our  main  brief, 
pp.   12-13,  and  p.   11,   fn.   9). 
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2.     Contrary  to  appellees'  assertion   (Appellees'  Brief,  p. 
26),   the  district  court  did  not,  expressly  or  by  implication, 
find  that  Mead  did  not  have   the  state  of  mind  which  is  a  prere- 
quisite  of  liability  under  the  False  Claims  Act.      Indeed,  as 
we  read  the  court's  findings,   they  are  adverse  to  Mead  on  this 
issue   (see  infra,  pp,  17-I8).     In  any  event,  as  we  show  below, 
on  this  record  there  can  be  no  question  but  that  Mead  had  the 
requisite  state  of  mind  for  liability  under  the  False  Claims 
Act. 

It  should  be  noted  initially  that,  contrary  to  appellees' 
statement  (Appellees'  Brief,   p.   23),   our  main  brief  did  not 
recognize  any  obligation  on  the  part  of  the  Oovemment  to 
establish  any  "fraudulent  intent."     The  Government  must  prove 
that  the  defendant  "knowingly"  filed  false  bills  or  claims, 
but,  as  we  first  show,   there  is  no  requirement  in  the  Act  that 

§/ 

a  specific  intent  to  defraud  be  proved.  Moreover,  as  we 

shall  go  on  to  show,  even  if  an  intent  to  defraud  is  a  necessary 
element  in  the  Ck>vemment's  case.  Mead  had  such  intent.     As 
Mead  himself  stated,   "I  knew  at  the  time  that  the  methods  which 

I  used  to  obtain  the  maximum  cost  share  for  the  farmers  were 

1/ 
not  proper  ♦  «  ♦  "    (Pltf's.  Exh.   No.   81,   p.    1). 


6/     The  United  States  Attorney  made   this  same  point  at  the 
trial   (Tp.   318,   445-^46). 

7/    Appellees  are  also  wrong  in  their  assertion   (Appellees' 
frief,   pp.   21-23)   that  the   Government  must  prove   its  case  by 
"clear  and  convincing  evidence."     As   the  Fourth  Circuit  stated 
in  Toe pie man  V .   Phited  States,   263  F.   2d  697,  699,  certiorari 
denied,   359  U.S.  9^59,   the  False  Claims  Act's   "sanctions    (continue 
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a.      The  False  Claims  Act  provides  for  six  different 
eventualities  which  will  give  rise  to  civil  liability:      (1)  pre- 
senting a  claim  upon  the   Government,    "knowing  such  claim  to  be 
false,   fictitious,   or  fraudulent";    (2)  using  a  false  bill, 
receipt,   etc.,    "knowing  the  same  to  contain  any  fraudulent  or 
fictitious  statement  or  entry"   to  obtain  approval  or  payment 
of  such  a  claim;    (3)  conspiring  "to  defraud  the   Gk)vemment"  by 
"obtaining  or  aiding  to  obtain  the  payment  or  allowance  of  any 
false   or  fraudulent  claim";    (^)  delivering  military  property 
or  money  less   than  that  for  which  a  receipt  was   taken  "with 
intent  to  defraud  the  United  States"   or  "willfully  to  conceal 
such  money  or  other  property";    (5)  delivering  a  receipt  for 
property   "without  a  full  knowledge   of  the  truth  of  the  facts 
stated  therein,   and  with  intent  to  defraud  the  United  States"; 
and   (6)  purchasing  or  receiving  in  pledge  property  from  a 
serviceman,   knowing  that  such  person  does  not  have   the   lawful 
right  to  sell  or  pledge  such  property.   [Emphaste  added.]  R.S.   §  5^38  (iSlS), 
Only  the   third  and  fifth  grounds  of  liability,   which  are  not 
applicable   to  the   instant  case,   require   intent  to  defraud  as 
an  absolute,   rather  than  alternative,   element  of  the  offense. 


(continued) 

are   so  far  civil   in  character  that  the   trial   »  ♦  *  includes 
such  civil  attributes  as  ♦  ♦  ♦  proof  by  a  preponderance   of  the 
evidence   ♦  ♦  *."     Even  one   of  the  cases  cited  by  appellees, 
^ited  States  v.    Park  Motors,    Inc.,    107  P.   Supp.    l68,    I76   (E.D. 
Tenn. ),   merely  requires   the   Oovemment  to  "show  by  the  pre- 
ponderance  of  proof   that  defendant  ♦  ♦  *  intended  to  and  did 
present  a  false  claim  to  the   Oovemment  ♦  ♦  ♦."     Furthermore, 
even  if  the   standard  is   "clear  and  convincing  evidence,"   that 
was  certainly  met  here. 
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By  way  of  contrast^    the  first  and  second  grounds^   which  foznn 
the  basis  for  liability  In  this  case,  provide  for  Intent  to 
defraud  only  as  an  alternative  element.     ISils  explicit  sta tutor 
pattern  led  the  Tenth  Circuit,   In  an  opinion  by  Judge   Phillips, 
to  conclude  In  Fleming  v.   Utalted  States,   336  P.   2d  ^75,   '♦79, 
certiorari  denied,   380  U.S.  907,   that  a  specific  Intent  to 
defraud  Is  not  a  necessary  element  of  the  Qovemraent's  case 
under  the  first  clause  of  the  False  Claims  Act: 

The  first  portion  of  the  Act,   that  which  the 
United  States  claims  Fleming  violated,  provides 
for  liability  In  the  event  of  a  "false,   fictitious 
or  fraudulent"  claim.       By  the  use  of  the  dlsjunc- 
T£ve  "or"  Congress  made  It  clear  that  any  one  of 
the  three  wrongful  types  of  claim  would  subject 
the  claimant  to  liability  and  that  the  claim  need 
not  be   "fraudulent"  so  long  as  It  Is   "false." 

Further,   It  should  be  noted  that  the  Act 
provides  for  six  different  eventualities  which 
will  give  rise  to  liability  for  a  $2,000  for- 
feiture and  double  damages  ♦  «  ♦ 

Only  the  third  and  fifth  of  such  eventu- 
alities contains  the  element  of  fraud  or  Intent 
to  defraud  as  an  absolute,   rather  than  an  alter- 
native element.     Had  Congress  Intended  to 
Incorporate  fraud  or  Intent  to  defraud  Into 
each  portion  of  the  Act,   It  Is  unlikely  that 
It  would  have  done  so  expressly  In  two  portions 
and  not  In  the  remaining  portions. 

To  the  same  effect  see  United  States  v.   Toepleman,   1^1  F.   Supp. 

677  (E.D.N.C),   reversed  In  part  on  other  grounds  sub  nom. 

Uhlted  States  v.  MeNlnch,    242  F.   2d  359  (C.A.  4),   reversed  on 

other  grounds  sub  nom.   Uhlted  States  v.  McNlnch,   356  U.S.  595, 

where  the  district  court  held   (l4l  P.   Supp.   at  683): 

♦  *  ♦  the  Government's  case  Is  made  by  showing 
that  a  false  claim  was  knowingly  filed  and  *  *  * 
It  Is  unnecessary  to  show  either  an  Intent  to 
defraud  or  resulting  damage.      In  some  of  the 
clauses  of  the  act  It  Is  expressly  provided 

-  8  - 


that  there  must  be  shown  an  Intent  to  defraud, 
but  In  the  clause  applicable  here  no  such  words 
are  used.   Proof  of  knowingly  presenting  a  false 
claim  Is  all  that  Is  required, 

iccord;   Uhlted  States  v.  Eagle  Beef  Cloth  Co.,  235  F.  Supp. 

191  (E.D.N.Y.). 

Appellees'   assertion  that  a  requirement  of   "Intent  to  de- 
'raud"  should  be  read  Into  the  first  two  clauses   of   the  Pals'^ 
ilalms  Act  Is  based  upon  the  view  expressed  by  some  courts 
Appellees*   Brief,   pp.    21-23)   that  the  False  Claims  Act  Is  penal 
.n  nature.     A  case  chiefly  relied  upon  by  these  courts   Is 
[orlssette  v.   Uhlted  States,    342  U.S.  246,    263,   where   the 
upreme  Court  held  that  the  omission  from  the  criminal  con- 
erslon  statute    (I8  U.S.C.   641)   of  any  mention  of  criminal 
ntent  could  not  be  construed  as  eliminating  that  element  of 
he  crime . 

Biere  are  two  basic  weaknesses  In  appellees'   argument. 

Irst,   the  characterization  of  the  civil  remedies   In  the  False 

lalms  Act  as  penal  has  been  thoroughly  discredited  by  the 

upreme  Court.      In  Uhlted  States  ex  rel.   Marcus  v.   Hess,    317 

^S.  537,   549,    the  Supreme  Court  held  that  the  Act  Is  remedial 

nd  the  sanctions  civil,  not  penal.      The  Court  stated    (317  U.S. 

t  5^9): 

We  cannot  say  that  the  remedy  now  before  us  re- 
quiring payment  of  a  lump  sum  and  double 
damages  will  do  more   than  afford  the  government 
complete   Indemnity  for  the   Injuries  done   It. 

•his  rationale  has  been  repeatedly  reaffirmed.      Rex  Trailer  Co. 

'.   Uhlted  States,    350  U.S.   l48,    152-154;    Roller  v.   United  States, 

159  U.S.  309;   Uhlted  States  v.   Hougham,    364  U.S.   310,    313. 
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The  Moris set te  principle  of  construing  criminal  statutes 
to  require  criminal  Intent  has  a  strong  theoretical.   If  not 
constitutional,   basis.     The  basic  distinction  between  a  civil 
and  a  penal  sanction  Is  that  the  latter  carries  with  It 
societal  condematlon.     In  the  absence  of  criminal  Intent,   It 
Is  generally  regarded  as  unjust  to  condemn  the   Individual. 
There  Is  no  basis,  however,   for  applying  the  Morlssette  prlncl- 
pie  to  a  civil  action  under  the  False  Claims  Act.  A  civil 

Judgment  against  the  defendant  does  not  result  In  Imprisonment 
or  brand  him  a  criminal.     Hie  civil  remedies  under  the  False 
Claims  Act,   Including  the  double  damages  plus  $2,000  per  claim 
recovery  provision,  are  designed  to  Insure  that  the  Oovemment 
be  Indemnified  for  damage  and  cost  to  It  occasioned  by  the 
filing  of  a  false  claim.     As  the  courts  have  recognized, 
"surely,  no  proof  Is  required  to  convince  one  that  to  the 
Qovemnent  a  false  claim,   successful  or  not.   Is  always  costly." 
Toepleaan  v.  Utalted  States,   263  F.  2d  697,  699  (C.A.  4), 
certiorari  denied,   359  U.S.  989.     It  Is  submitted,   therefore, 
^at  there  Is  no  basis  for  departing  from  the  clear  and  unam- 
biguous wording  of  the  statute  which  lotoses  liability  for 
filing  a  claim  "knowing  such  claim  to  be  false,   fictitious, 

8/     The  Supreme  Court  In  Morlssette  specifically  recognized  that 
«ie  defendant  "could  be  held  liable  for  a  civil  conversion" 
without  proof  of  Intent  to  convert.     342  U.S.  at  270,  fn.   31. 
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or  fraudulent"  [Emphasis  added].  See  Acme  Process  Equipment 

Co.  V.  United  States.  347  P.  2d  509,  527,  fn.  26,  reversed  on 

other  grounds,  385  U.S.  138,  rehearing  denied,  385  U.S.  IO32, 

where  the  Court  of  Claims  (per  Davis,  j.)  rejected  the  assertion 

that  Intent  to  defraud  is  a  precondition  to  liability  under  the 

first  clause  of  the  False  Claims  Act: 

W»e  Park  Motors  case  [107  P.  Supp.  I68  (E.D. 
Tenn.)]  held  that  the  clause  of  the  Palse  Claims 
Act  with  which  we  are  concerned  requires  a  find- 
ing of  specific  intent  to  defraud.  But  the 
language  of  the  statute  discloses  no  such  element. 
Since  "proceedings  [under  the  Palse  Claims  Act] 
are  remedial  and  Impose  a  civil  [rather  than  a 
criminal]  sanction."  (United  States  ex  rel. 
Marcus  v.  Hess,  317  U.S.  537,  5^9  ♦  *  *),  we 
see  no  justification  for  adding  a  requirement 
that  specific  intent  to  defraud  be  proved. 

Second,  as  the  Supreme  Court  declared  in  Rainwater  v. 
United  States,  356  U.S.  590,  592,  the  provisions  of  the  Palse 
Claims  Act  "must  be  'given  their  fair  meaning  in  accord  with 
the  evident  intent  of  Congress'."  And,  as  the  Court  recently 
stated  in  United  States  v.  Neifert-Whlte  Co.,  390  U.S.  228, 
232:  "In  the  various  contexts  in  which  questions  of  the  proper 
construction  of  the  Act  have  been  presented,  the  Court  has  con- 
sistently refused  to  accept  a  rigid,  restrictive  reading,  even 
at  the  time  when  the  statute  imposed  criminal  sanctions  as  well 
as  civil  [footnote  omitted]."  In  the  Instant  case,  the  congressional 
Intent  is  unmistakable — civil  liability  attaches  whenever  a  claim 
is  filed  which  is  known  to  be  "false,  fictitious,  or  fraudulent 
[Emphasis  added]."  OSie  suggestion  that  a  requirement  of  Intent 
to  defraud  was  Intended  by  Congress  as  a  precondition  to  liability 
becomes  rather  strained  when  the  other  provisions  of  the  Act  are 

considered- -some    of    which   e-rolleltlv    peaiiliH*    Intent    to   defraud. 


We  may  add  that  this  Court's  decision  in  Uhited  States  v. 
National  Wholesalers,  236  P.  2d  9^,  certiorari  denied,  353 
U.S.  930,  is  not  in  irreconcilable  conflict  with  the  reasoning 
aufid  authorities  set  out  above.   In  National  Wholesalers j  the 
record  indisputably  established  that  the  defendant  had  deliber- 
ately mislabled  goods  sold  to  the  Government,  €uid  this  Court 
ruled  that  the  "crude  and  deliberate  mislabling"  could  have  only 
one  purpose  —  viz.,  "to  work  a  deceit  on  the  government."  236 
F.  2d  at  950.  Because  the  record  plainly  established  a  specific 
intent  to  defraud,  the  Government  did  not  argue  that  €Lny  lesser 
standard  for  liability  was  required.  Insteeul,  the  Government 
simply  took  the  position  that  whatever  state  of  mind  was  re- 
quired for  liability  under  the  Act,  it  was  met  in  the  particular 

2/ 
ease.     Thus,  this  Court's  statement  that  "undoubtedly  there 

must  be  the  intent  to  work  a  deceit  on   the  government,"  citing 

the  Morissette  case  (236  F.  2d  at  950),  did  not  constitute  a 

rejection  of  any  litigated  contention  that  a  lesser  stcuadard  of 

10/ 
liability  was  sufficient  under  the  Act. 

b.  In  €Lny  event,  whatever  the  precise  natiire  of  the 

state  of  mind  required  for  liability  under  the  False  Claims 

2/   See  Brief  for  Appellant;  Reply  Brief  for  Appellant, 

id/      The  other  court  of  appeals  decision  cited  by  appellees. 
United  States  ex  rel.  Brensilber  v,  Bausch  &  Lomb  Optical  Co., 
131  P.  2d  5^^^  (C.A.  2),  affirmed  by  an  equally  divided  Court, 
320  U.S.  711,  was  limited  by  the  Second  Circuit  in  Uhited 
States  ex  rel.  Weinstein  v.  Bressler,  I60  P.  2d  403,  40^,  to 
the  third  type  of  liability  under  the  Act,  viz.,  conspiring  to 
defraud  the  Government. 
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Act,  we  submit  that  the  record  indisputably  establishes  a  viola- 
tion of  the  Act  in  the  case  of  defendant-appellee  Lennard  L. 
Mead.  As  the  Tenth  Circuit  stated  in  Fleming  v.  Uhited  States , 
supra,  336  P.  2d  at  479,  "[W]here  a  person  files  a  claim,  which 
he  knows  is  false,  for  the  purpose  of  obtaining  approval  or 
pajnnent  of  the  claim,  we  think  there  is  a  reasonable  inference, 
almost  a  necessary  implication,  that  he  intends  to  deceive." 
As  we  have  seen  ( sup rajp  3-3,5),  under  the  eigricultural 
regulations  here  involved,  the  Government's  payments  were  based 
upon  the  "cost"  of  the  practice  to  the  farmer  or  rancher,  and 
the  Government  derived  its  cost  figures  from  the  invoices  pre- 
pared and  submitted  by  Mead.  Mead  admitted  that  he  knew  that 
the  Government's  payments  would  be  based  upon  the  "cost  of  the 
particular  project"  to  "whomever  I  was  doing  the  work  for" 
(Tp.  152-153),  and  that  he  "prepared  [the]  invoices  which  were 
used  by  the  Government  to  determine  the  federal  cost  share 
*  *  *  "  (Tp.  204).   In  the  light  of  these  facts,  and  ordinary 
commercial  usage.  Mead  must  have  known  that  the  "Bill  to"  the 
various  farmers  or  ranchers  which  he  prepared  and  filed  with 
the  Government  (see  supra .  p.  4  )  could  have  only  one  meaning 
to  the  Government  —  viz.,  it  represented  the  prices  actually 
charged  by  Mead  for  his  work.  Thus,  Mead  clearly  knew  that 
the  Government  would  make  payments  for  the  conservation  prac- 
tices on  the  basis  of  the  actual  cost  figures  represented  on  the 
bills  which  he  filed  with  the  Government.  And  those  figures 
were  clearly  false  —  for  Mead  admitted  (Tp.  152-153)  that  the 
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figures  on  those  invoices  were  not,  in  fact,  the  prices  actually 
charged  the  farmers  and  ranchers*  Those  actual  costs  were  con- 
tained on  the  "duplicate"  invoices  prepared  by  Ifead,  which  he 
sent  to  the  farmers  and  ranchers,  but  not  to  the  Government  (see 
supra,  p.  5   ). 

In  short,  we  think  it  clear  that  Mead  knew  that  by  mis- 
representing his  actual  arrangements  with  the  farmers  and 
ranchers  he  would  receive  more  money  from  the  Government  than 
he  would  receive  if  he  filed  true  invoices.  Surely,  therefore. 
Mead  had  irtiatever  state  of  mind  is  required  for  liability  under 
the  False  Claims  Act. 

Appellees*  suggeation  (Appellees*  Brief,  pp.  23-24)  that 
Mead  did  not  purport  to  represent  the  actual  costs  of  the  prac- 
tices on  the  "Bill  to"  the  farmers  and  ranchers  idiich  he  filed 
with  the  Government,  but  only  the  "fair  price"  or  "true  cost" 
of  the  project,  is,  as  we  have  seen,  totally  inconsistent  with 
ordinary  commercial  usage  and  with  Mead's  admlsslcai  ^lat  he 
knew  that  the  Government's  payments  were  to  be  based  upon  the 
actual  cost  to  the  farmer  or  rancher  and  that  the  Government 
would  cooqpute  the  payments  on  the  basis  of  the  invoices  sub- 
mitted to  it  by  him  (Tp.  152-153*  204).  Mead's  references  at 
trial  to  "true  cost"  (Tp.  152-153)  were  obviously  an  attempt 
to  Justify  his  calculated  deception  on  the  specious  theory 
that  the  Government  "got  its  money* s  worth"  (Tp.  383).  As  we 
have  seen,  however  (supra,  pp.  2-3),  that  argument  is  a  non- 
sequitur  under  the  agricultural  regulations  here  involved. 
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e  may  add  that,  contrary  to  appellees*  assertion  (Appellees' 
rief,  pp.  19-20),  there  is  absolutely  no  evidence  that  Mead 
or  any  of  the  other  defendant-appellees)  were  misled  by  the 
eferences  to  "fair  price"  in  Form  ACP-250,  which  were  explained 
y  the  United  States  Attorney  at  trial  as  deriving  from  a  war- 
ime  need  to  insure  that  the  contractor  did  not  receive  excess 
rofits  (Tp.  317-318). 

Although  further  evidence  is  hardly  necessary,  the  record 
ontains  irrefutable  proof  that  Mead  had  whatever  state  of  mind 
s  a  requisite  of  liability  under  the  False  Claims  Act,   In  a 
tatement  dated  February  2,  i960.  Mead  stated,  inter  alia  (Pltf»s 
xh.  No.  81,  pp.  1-2): 

I  constructed  several  erosion  control  dams  under 
the  1956,  1957,  1958  and  1959  programs.   I  knew 
that  the  regulations  for  the  1956,  1957  and  1958 
programs  in  Ventura  County,  California,  established 
the  maximum  Federal  Cost  Share  payments  to  farmers 
under  that  practice  at  30^  per  cubic  yard  for  the 
earth  used  to  construct  the  dam  and  that  those  cost 
shares  were  further  limited  to  8o^  of  the  practice 
costs.  Also  late  in  1958  the  program  was  changed 
to  further  limit  the  amount  of  the  Federal  Cost 
Share  to  not  more  that  605^  of  costs  up  to  30f^  per 
cubic  yard.  The  same  restriction  applied  to  the 
1959  program.   However  the  1959  maximum  share  was 
reduced  to  24^  per  cubic  jrard  late  in  1959- 

During  1956,  1957,  1958  and  until  about  June  of 
1959  I  constructed  several  of  the  erosion  dams  for 
30^  per  cubic  yard,  the  amount  of  the  Federal  CosT 
Share,  but  preparea  invoices  which  were  submitted 
to  the  Government  showing  costs  in  excess  of  that 
amount.   I  also  fumlshed  the  farmers  invoices 
Ti¥blng  the  larger  amount  but  tHen  gave  them  dis^~ 
counts  which  reauced  the  amount  of  xhe  statements 
or^collected  only  the  amount  of  the  Federal  Cost 


Share . 
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I  knew  at  the  time  that  the  methods  which  I  used  to 
oBtaln  the  maximum  cost  share  for  the  farmers  were 
not  proper  but  Inasmuch  as  the  Soil  Conservation 
Service  office  at  Moorpark,  California,  knew  how  I 
was  Invoicing  the  farmers  auid  how  I  operated  my 
business  and  approved  of  the  procedure  by  even  ob- 
taining A.C.P,  practice  Jobs  for  me  under  those 
conditions,  I  thought  that  the  method  was  permitted, 
I  also  knew  that  other  contractors  were  using  similar 
methods  of  invoicing  their  work  on  ACP  practices  in 
this  county,  11/ 

Sometime  in  June  or  July,  1959>  Eldridge  Cornell, 
the  Maneiger  of  the  County  ASC  office  at  Oxnard, 
California,  asked  to  see  my  ACP  records  in  connec- 
tion with  the  Purchase  Orders  which  I  had  submitted 
to  his  office.  At  that  time  I  showed  him  my  records 
and  advised  him  of  the  method  I  used  in  invoicing 
and  billing  the  farmers.   He  told  me  that  my  method 
was  not  permitted  under  the  regulations  and  that  a 
refund  of  excess  payments  would  have  to  be  made  to 
the  Government,   I  then  ceased  to  give  discounts  to 
the  farmers  or  to  collect  only  the  amount  of  the  Fed- 
eral Cost  Shares,  My  business  dropped  considerably 
after  that,  in  fact  I  did  only  about  one  tenth  as 
much  work  in  1959  as  I  had  done  in  1958  under  the 
Agricultural  Conservation  Program,   Operating  in 
line  with  the  regulations  nearly  put~me  out  of  the 
construction  business  [emphasis  added  J. 

The  above  statement  by  Mead  demonstrates  beyond  peradven- 
ture  that  he  was  thoroughly  familiar  with  the  government  pro- 
gram, knew  precisely  what  he  was  doing,  and  knew  that  he  was 
defrauding  the  government.  To  reiterate,  as  he  specifically 
stated  above,  "I  knew  at  the  time  that  the  methods  which  I 

11/  At  the  trial,  appellees  did  not  contend,  and  no  evidence 
was  introduced  to  establish,  that  any  government  agent  had 
knowledge  of  any  improper  practices.   See  Pre-Trial  Conference 
Order,  Tr.  78-83.   Indeed,  such  a  contention  would  be  point- 
less, for  the  United  States  cannot  be  estopped  to  assert  vio- 
lations of  the  False  Claims  Act  by  unauthorized  acts  of  its 
agents.   See  Utah  Power  &  Light  Co.  v.  United  States,  243  U.S. 
389,  409;  ANA  Small  Business  In ve's7ments.  Inc.  v,  S,B.A. 
(C.A.  9>  Dkt,  No.  21,214,  decided  March  12,  1968,  Slip  Opin,, 
p.  5). 
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used  to  obtain  the  maximum  cost  share  for  the  farmers  were  not 
proper  ♦  ♦  ♦  ," 

Finally,  we  note  that  while  the  district  court  made  no 
express  finding  on  Mead*8  state  of  mind  (and  while  none  is 
necessary  on  this  record),  we  think  that  the  court  below  im- 
plicitly recognized  that  Mead  had  the  state  of  mind  necessary 


12/  Despite  his  "limited  education"  (Appellees'  Brief,  p.  4), 
Mead  managed  to  perform  some  rather  complex  calculations.  E.g^. , 
his  i960  statement  also  contains  the  following  admission 
(Pltf»s.  Exh.  No.  81,  p.  3): 

Richard  Qulne 

1  constructed  an  erosion  control  dam  for  Richard 
Qulne  under  the  1959  program.  I  agreed  to  build 
the  dam  for  the  Government  cost  share  of  30j^  per 
cubic  yard  plus  not  more  than  $500.00.  The  dam 
(actually  2)  contained  7552.32  cu.  yards  of  dirt 
and  the  spillway  diversion  ditch  621. 29  cubic  yards. 
I  prepared  an  invoice  for  the  Government,  which  I 
submitted  to  the  County  ASC  office  with  my  Purchase 
Orders  listing  the  dam  costs  at  50j^  per  cubic  yard 
and  the  diversion  ditch  at  29j^  per  cubic  yard,  the 
invoice  totaled  $3956.09.  The  Federal  cost  share 
for  the  dam  was  d0%  of  the  costs  up  to  30^  per  cubic 
yard  and  for  the  ditch  705^  up  to  20^  per  cubic  yard, 
therefore  I  listed  the  dam  costs  at  50^  per  yard  and 
ZOfi  per  yard  on  the  ditch  so  that  the  Government 
would  make  the  maximum  payment.  I  prepared  a  separate 
invoice  for  Qulne  listing  the  total  costs  as  $2,993.96. 
I  then  gave  an  additional  $104,l6  discount  so  that 
Qulne » 8  share  of  the  invoice  was  $500,00.   (The  Govt 
p€d.d  the  remaining  $2389.80). 

Mead's  statement  also  contains  the  following  admission 
with  respect  to  the  1958  Hohn  transaction  (Pltf «s.  Exh.  No. 
81,  p.  4): 

*  *  *  My  hourly  rate  records  disclosed  that,  on 
an  hourly  basis  I  would  have  charged  $1980.50  for 
the  entire  Job  and  so  even  the  Federal  Cost  Share 
[$2064]  was  greater  than  ny  normal  charges  for  the 
Job. 
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for  liability  under  the  Act. 

B.   THE  MISTAKE  CLAIMS 

Appellees  respond  to  our  mistake  claims  against  Mead    by 
arguing  that  the  Government  "got  its  money's  worth"  (Appellees* 
Brief,  p.  27).  As  we  have  demonstrated,  however  (supra, pp.  2-3 ) , 
that  argument  is  a  non-sequitur,  for  under  the  agricultural  regu- 
lations here  involved  the  Government  did  not  undertake  to  pur- 
chase conservation  practices,  but  was  simply  engaged  in  a  "cost- 
sharing"  program.   There  is  no  doubt  that  the  Government  paid  out 
more  money  than  it  would  have  paid  out  if  the  true  facts  had  been 
known  to  it.   Thus,  the  Government's  mistake  claims,  as  to  which 
no  statute  of  limitations  exists,  were  plainly  established.   See 
United  States  v.  Wirtz,  303  U.S.  4l4,  4l5;  Grand  Truck  Wn.  Ry. 
Co.  V.  Uhlted  States,  252  U.S.  112,  120-121;  Mt.  Vernon  Coopera- 
tive Bank  v,  Gleason,  3^7  P.  2d  289,  29I  (C.A.  1);  Kingman  Water 
Co.  V.  United  States,  253  F.  2d  588,  590  (C.A.  9);  Anderson  v. 
United  States,  123  P.  2d  13,  I6  (C.A.  9). 

13/  Thus,  the  district  court  found,  intex  Alia,  that  Mead  (stnd 
ITTe  farmers  ann  ranchers')  understood  that  a  portion  of  the  total 
cost  of  the  conservation  work  was  to  be  charged  to  the  farmer  or  ^ 
remcher  (Pindlng  15);  that  Mead  advised  the  farmers  and  ranchers 
that  he  would  perform  conservation  work  for  them  "at  a  cost  com- 
mensurate with  their  ability  to  pay.  and  would,  in  certain  cases, 
accept  non-cash  payments  (Pindlng  17);  that  in  cases  where  the    I 
work  was  done  under  such  agreement.  Mead  prepared,  and  sent  to  the 
farmer  or  rancher  involved,  a  separate  invoice  showing  that  Mead 
was  giving  the  farmer  or  rfitncher  a  "discount"  and   that  the  farmer 
or  rancher  was  paying  "less  than  his  proportionate  share  of  the 
total  cost  of  the  work"  performed  by  Mead  (Finding  I8);  and  that 
the  documents  x'iled  with  the  United  States  "did  not  reflect  the 
arrangements  between  the  defendant  Mead  and  the  other  defendants 
*  *  *  "  (Pindlng  20)  (Tr.  103-104).  -j 

14/  The  mistake  claims  are  alternative  to  the  Palse  Claims  Act 
claims  except  insofar  as  the  statute  of  limitations  may  have  run 
with  respect  to  certain  violations  of  the  Palse  Claims  Act. 


II.      THE  FALSE  CLAIMS  ACT  AND  MISTAKE   CLAIMS 
AGAINST  THE   OTHER  DEPENDANTS -APPELLEES 


A.      THE  PAI^E   CLAIMS   ACT  VIOLATIONS 

Our  main  brief  demonstrated    (pp.    28-29)   that  the   other 
Bfendants-appellees    "knowingly"  made   false   claims   upon  or  against 
he  United  States.     As  stated  there.   Mead  testified  that  he  usu- 
lly  sent  a   copy  of   the   Invoice   he   prepared  for  the  Government 
0  the  farmer  or  rancher,   and  that,   at  about   that  time,   he 
Iso  mailed  or  gave   the  farmer  or  rancher  the   other  Invoice 
bowing  a  discount    (Tp.    l40-l4l,    172,    210,   383-384).     The  Govern- 
ent  witness,   Mr.   Cornell,    testified  that   the  forms    (ACP-245  and 
CP-250),   which  contained  Mead's   Inflated  cost  figures,  were 
Igned  by  the   farmer  or  rancher  after  completion  of  the  practice 
Pp.   47,   61,   80,   86).     And  the  district  court  found  that   the 
armers  and   ranchers   understood  that  part  of  the  total  cost  of 
be   conservation  work  was   to  be  borne  by  them  (Finding  I5); 
nd  that  Mead  sent  to  the  farmers  and  ranchers  a  separate   Invoice 
eflectlng  the  fact  that  they  were   receiving  a   "discount"  and 
aylng  "less  than  ♦  ♦  ♦   [their]  proportionate  share  of  the   total 
est  of  the  work"  performed  by  Mead    (Findings   17-18)    (Tr.    103- 
04). 

On  this   record,   we  submit   that   the   only  reasonable   Inference 
8  that   the   other  defendants-appellees  were  fully  aware   that  the 
ppllcatlons  filed  by  them  constituted  false  claims   upon  or 
gainst   the  United  States,   and  that  they  also  had  whatever  state 
f  mind  Is  necessary  for  liability  under  the  False  Claims  Act. 

-   IQ   - 


Appellees'   Brief  relies    (pp.    24-25)   upon  the   protestations 
of   lack  of  knowledge   by  most   of  the   other  defendants-appellees, 
and  the   claim  of  some  of  them  that  they  did  not   know  how   the 
Oovernment  program  operated.      However,   as   shown  above,    the 
district  court  seems   to  have  rejected  those   contentions. 

There   Is,   of  course,    no  merit  In  appellees'  assertion 
(Appellees'   Brief,    p.   25,   fn.   8)   that  the  district  court's 
finding  (No.    18)   that  Mead  sent  the  discounted  Invoices  to  the 
farmers  and  ranchers     may  be  disregarded  because  It  Is  based 
upon  the   "misunderstanding"   of  appellees'   counsel,   which  the 
district  court  "Inadvertently  overlooked."       That  finding  Is 
supported  by  Mead's   testimony  as  to  his  general  practice  with 
regard  to  mailing   "duplicate"   Invoices  and   Is  not  clearly 
erroneous.      Indeed,  we  doubt  that  appellees,  whose  counsel 
prepared   the  findings,   may  challenge  any  of  them  on  appeal. 
See  Brooks  Bros,   v.   Brooks  Clothing  of  California,    5  P.R.D.    l4, 
15   (S.D.   Calif.);   c£.   John  B.   Stetson  Co.   v.   Stephen  L.   Stetson 
Co..    133  P.    2d   129,    131    (C.A.    2). 

We  may  add  that  If  this  Court  does  not  agree  with  our  con- 
tention that  the   record   Inescapably  establishes   that  the   other 
defendants-appellees   had   the   requisite   state   of  mind  for  liability 
under  the  False  Claims  Act,   a   remand  for  further  findings   on  this 
issue  would  be   In  order,   for  the  district  court  certainly  did  not 
make  any  findings  absolving  these  defendants-appellees  on  the 
basis  of  lack  of  knowledge  or  Intent  to  deceive. 
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B.      THE  MISTAKE  CLAIMS 

Appellees  cannot  refute  our  mistake  claims  against  the 
other  defendants-appellees  by  asserting   (Appellees'   Brief,   p. 
28)   that  they  "received  no  payments  and  did  not  make  or  cause 
any  mistake."     Plainly,    the  farmers  and  ranchers  derived  substan* 
tlal  benefit  from  the  agricultural  program  here  Involved,  and 
their  actions,    together  Mlth  those  of  Mead,   caused  the  Govern- 
ment to  make  excessive  payments  under  the  program.     The  mistake 
claims  against  them,   therefore,  were  clearly  established. 

CONCLUSION 

For  the  foregoing  reasons,  and  for  the  reasons  stated  In 

our  main  brief,   the  judgment  of  the  district  court  should  be 

reversed. 

Respectfully  submitted, 

EDWIN  L.  WEISL,  Jr., 
Assistant  Attorney  General. 

WILLIAM  M.  BYRNE,  Jr., 
United  States  Attorney. 

JOHN  C.  ELDRIDGS^ 
USONARD  SCHAITMAN, 

Attorneys. 

Department  of  Justice. 

Washington.  D.  C.   20530. 

MAY  1968 
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opinion,  the  foregoing  reply  brief  Is  In  full  compliance  with 
those  rules. 

LEONARD  SCHAITMAN, 
Attorney. 
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Washington.  D.  C.  "^5530. 
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BRIEF  FOR  APPELLANTS 


JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  a  judgment  of  dismissal  with 
prejudice  entered  on  AugTist  3,  1967,  by  the  United 
States  District  Court  for  the  Northern  District  of 
California,  dismissing  the  complaint  of  plaintiffs, 
Sheldon  F.  Sackett  and  KVAN,  Inc.,  a  Washingion 
corporation  (hereinafter  referred  to  collectively  as 
"Sackett").  The  District  Court  action  was  brought  by 
Sackett  for  declaratory  relief  with  respect  to  a  con- 
tract for  the  sale  of  stock  and  promissoiy  notes  given 
pursuant  thereto  which  were  alleged  to  be  unlawful 
and  void  because  made  and  given  in  violation  of  the 


Securities  Act  of  1933  and  the  Securities  Exchange 
Act  of  1934.  The  action  also  sought  a  preliminary  and 
final  injunction  restraining  the  enforcement  of  a  State 
Court  judgment  entered  against  Sackett  with  respect 
to  said  contract  and  said  notes.  The  District  Court's 
juiisdiction  was  invoked  under  15  U.S.C.  77v,  15 
U.S.C.  78aa  and  28  U.S.C.  2201.  Sackett  filed  his  no- 
tice of  appeal  on  August  4,  1967  in  the  District  Court 
and  this  court's  jurisdiction  rests  on  28  U.S.C.  1291. 


STATEMENT  OF  THE  CASE 
1.     Factual  background 

On  November  8,  1961,  Beaman  sold  Sackett  2,500 
shares  of  the  common  stock  of  News  Publishing  Com- 
pany, a  Virginia  corporation  publishing  a  weekly 
newspaper  in  Portsmouth,  Virginia.  During  the  nego- 
tiations prior  to  the  sale  Beaman  brought  to  San 
Francisco  and  showed  Sackett  a  profit  and  loss  state- 
ment of  the  company  for  the  period  ending  August  24, 
1961,  which  showed  a  net  profit  of  $5,285.00.  Sackett 
paid  $1,000.00  down  and  gave  notes  for  the  remainder 
of  the  purchase  price  of  approximately  $25,000.00. 

Shortly  thereafter,  in  December  of  1961,  Sackett 
received  a  copy  of  a  financial  statement  of  the  com- 
pany prepared  by  a  firm  of  certified  public  account- 
ants which  showed  net  losses  of  $37,612.34  as  of  Octo- 
ber 31,  1961.  Upon  receipt  of  said  statement,  Sackett 
orally  disaffirmed  his  contract  with  Beaman  and,  on 
Deceimber  29,  1961,  sent  Beaman  a  written  notice  of 
rescission. 


2.  Seaman's  State  suit 

On  January  24,  1962,  Beaman  filed  suit  against 
Sackett  in  the  Superior  Court  of  the  State  of  Cali- 
fornia for  the  City  and  County  of  San  Francisco,  Ac- 
tion No.  518296.  In  that  action,  Beaman  sought  to 
recover  approximately  $10,000.00,  the  amount  then 
due  on  Sackett's  notes.  Sackett  defended  on  the  basis 
of  his  rescission  and  cross-complained  for  restitution 
of  his  $1,000.00.^  On  May  5,  1965,  Beaman  obtained 
judgment  against  Sackett  for  $10,591.50  plus  interest 
and  attorneys^  fees.  Sackett  appealed,  and  execution  of 
judgment  was  stayed  by  virtue  of  an  appeal  bond  in 
the  sum  of  $20,500.00  which  Sackett  obtained  from 
Fidelity  and  Deposit  Company  of  Maryland.  To  do 
this,  Sackett  on  or  about  Jime  22,  1965,  assigned  to 
Fidelity,  as  security,  various  savings  and  loan  asso- 
ciation certificates  of  deposit  totaling  $20,500.00.  The 
California  Court  of  Appeal  affirmed  the  decision  of 
the  lower  court.  The  decision  became  final  on  May  22, 
1967  when  the  California  Supreme  Court  denied  Sack- 
ett's petition  for  a  hearing.  In  August,  1967,  Fidelity 
paid  Beaman  $18,733^.71  in  partial  satisfaction  of  the 
judgment  against  Sackett. 

3.  The  Federal  suit 

Sackett  filed  the  suit  below  on  April  20,  1967,  seek- 
ing a  declaration  that  the  stock  sale  contract  was  void 
for  alleged  violations  by  Beaman  of  the  Securities 
Act  of  1933  and  the  Securities  Exchange  Act  of  1934, 


^The  validity  of  the  sale  under  Federal  securities  laws  was  not 
litigated  in  tlie  State  action. 


specifically  Sections  llq  said  78,]  of  Title  28,  U.S.C. 
aiid  Secui'ities  and  Exchange  Conunission  Rule  lOb-5. 
Sackett  also  sought  an  injunction  resti'aining  enforce- 
ment of  the  State  court  judgment  pending  determina- 
tion of  the  Federal  suit.  Sackett 's  motion  for  prelimi- 
naiy  injunction  was  denied  on  May  22,  1967.  Sackett 
moved  in  this  court  for  an  in j miction  pending  appeal. 
The  motion  was  denied  on  Jmie  21,  1967. 

On  Jmie  13,  1967,  Beaman  moved  to  dismiss  the 
action  on  various  grounds,  principally  res  judicata 
and  collateral  estoppel  arising  from  the  State  court 
judgment  and  laches.  The  motion  was  argued  on  July 
25,  1967,  at  which  time  the  couii:  stated  it  would  grant 
the  motion  (R.T.  38-39)  and  directed  coimsel  to  pre- 
pare findings  and  judgment.  The  injimctive  relief 
sought  by  Sackett  having  become  moot  when  the  State 
court  judgment  was  satisfied  (R.T.  50-51),  Sackett 
sought,  on  August  3,  1967,  to  modify  the  proposed 
findings,  conclusions  and  judgment  so  as  to  pennit 
the  filing  of  an  amended  comi)laint  for  damages.  After 
oral  argiunent  on  that  date,  the  court  below  denied 
Sackett  the  right  to  amend  and  entered  judgment 
dismissing  Sackett's  suit  with  prejudice. 


STATUTES  AND  REGULATIONS  INVOLVED 

1.  15  U.S.C.  78j. 

2.  15  U.S.C.  77q. 

3.  Securities    and    Exchange    Commission    Rule 
lOb-5. 


SPECIFICATION  OF  ERRORS  RELIED  ON 

1.  The  District  Court  erred  in  holding  that  plain- 
tiffs' damage  claim  was  barred  by  the  statute  of  limi- 
tations. 

2.  The  District  Court  eiTed  in  holding  plaintiffs' 
claims  were  barred  by  res  judicata  and  collateral  es- 
toppel. 


QUESTIONS  PRESENTED 

1.  Whether  the  defrauded  buyer  of  securities  can 
be  deprived  of  his  Federal  remedy  hy  a  State  action 
brought  against  him  by  the  seller. 

2.  Whether  the  statute  of  limitations  governing  a 
damage  action  under  Federal  securities  laws  can  be 
applied  to  deprive  a  defrauded  Imyer  of  securities  of 
his  Federal  remedy  while  he  is  litigating  the  validity 
of  his  rescission  of  the  sales  contract  in  a  State  action. 


ARGUMENT 

I.  THE  DISTRICT  COURT  ERRED  BY  REFUSING  PLAINTIFFS 
LEAVE  TO  AMEND  THEIR  COMPLAINT  TO  STATE  THEIR 
CLAIMS  FOR  DAMAGES, 

A.  The  failure  of  the  District  Court  to  grant  plaintiffs  leave  to 
amend  their  complaint  constitutes  reversible  error. 

At  or  near  the  time  of  the  judgment  below,  Fidelity 
and  Deposit  Company  of  Maryland  (which  had  bonded 
Sackett's  State  comi;  appeal)  paid  Beaman  over  $18,- 
000.00  in  satisfaction  of  the  State  couri  judgment. 
Tliis  entitled  Fidelitv  to  reimburse  itself  in  a  like 


amoimt  from  collateral  which  Sackett  had  posted  with 
it  in  June  of  1965.    With  satisfaction  of  the  State 
court  judgment,  Sackett's  effort  to  obtain  a  Federal 
injunction    against    its    enforcement    became    moot. 
Sackett  accordingly  sought  leave  to  amend  his  com- 
plaint to  claim  his  damages.  See  Plaintiffs'  Proposed 
Modifications  to  Fomi  of  Judgment  and  to  Findings 
of  Fact  and  Conclusions  of  Law  (C.T.  238-254).  The 
court  below,  at  a  hearing  on  August  3,  1967,  refused 
to  permit  the  amendment  (R.T.  42-55).  The  court  said: 
'*!  can't  see  how  you  could  find,  on  a  claim  of 
statute   of  limitations,   anything   that   would   be 
any  different  than  that  which  would  produce  a 
finding  of  laches."  (R.T.  46) 

The  court  suggested  that  Sackett  file  another  com- 
plaint for  damages,  but  conceded  that  such  a  com- 
plaint would  be  barred  by  res  judicata  or  collateral 
estoppel  resulting  from  the  judgment  about  to  be 
rendered  by  the  coirrt  below  (R.T.  47). 

The  failure  to  give  plaintiffs  the  opportimity  to 
amend  their  complaint  constitutes  reversible  error. 
Cohen  v.  Genshro  Hotel  Co.  (9th  Cir.  1958)  259  F.2d 
78. 

B.  The  District  Court  erred  in  holding  that  plaintiffs'  claims 
for  damages  were  barred  by  the  statute  of  limitations. 

(1)  Even  if  a  State  statute  of  limitations  were  applicable,  plaintiffs' 
cause  of  action  for  damages  could  not  have  accrued  over  three 
years  ago. 

The  following  contentions  are  foimded  on  the  as- 
sumption, arguendo,  that  the  California  statute  of 
limitations  governing  fraud  claims    (Code  of   Civil 


Pi'ocedm-e  Section  338(4))  is  applicable  to  plaintiffs' 
claim  for  damages  imder  Federal  securities  laws.  This, 
however,  is  not  conceded. 

California  statute  provides  that  the  various  periods 
prescribed  for  commencing  actions  are  to  be  com- 
puted from  accinial  of  the  cause  of  action.  California 
Code  of  Civil  Procedure  §  312.-  The  central  question, 
therefore,  is  when  Sackett's  cause  of  action  for  dam- 
ages accrued. 

The  general  rule  in  California  is  that  a  cause  of 
action  accrues  when  "imder  the  substantive  law,  the 
wrongful  act  is  done  and  the  ohligation  or  liability 
arises,  i.e.,  when  a  suit  may  be  brought."  Witkin,  Cali- 
fornia Procedure,  p.  614. 

Under  the  plain  language  of  15  U.S.C.  §  77q^  a 
\TLolation  occurs  whenever  a  party  obtains  money  or 
property  by  means  of  a  prohibited  statement  or  omis- 
sion to  state.  Thus,  in  August  1967,  when  Beaman 
obtained  the  sirni  of  $18,733.71  (by  means  of  the  im- 
true  financial  statement  and  by  means  of  an  omission 


2"Civil  actions,  withoi;t  exception,  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of  action  shall 
have  accrued,  unless  where,  in  special  cases,  a.  different  limitation 
is  prescribed  by  statute."  (Emphasis  added.) 

sSection  17a  of  the  Federal  Securities  Act  of  1933  (15  U.S.C. 
§77q)  provides  in  pertinent  part: 

"(a)  It  shall  be  unlawful  for  any  person  in  the  offer  or 
sale  of  any  securities  by  the  use  of  any  means  of  instalments 
of  transpoi'tation  or  communication  in  interstate  commerce  or 
by  use  of  the  mails,  directly  or  indirectly  .  .  .  (2)  to  obtain 
money  or  property  by  means  of  any  untiiie  statement  of  a 
material  fact  or  any  omission  to  stiite  a  material  fact  neces- 
saiy  in  order  to  make  the  statements  made,  in  light  of  the 
circumstances  under  which  they  were  made,  not  misleading." 
(Emphasis  added.) 


to  state  material  facts)  a  cause  of  action  for  damages 
ai'ose/ 

The  eoui't  below  ignored  the  fact  tliat  obtaining 
money  or  property  by  means  of  a  violation  of  the 
Federal  securities  laws  is  unlawful  even  though  the 
statutory^  violator  makes  use  of  a  State  court  to  ac- 
complish his  design  (R.T.  49-50).  The  violation  of  a 
Federal  statute  cannot  be  legitimated  by  the  judgment 
of  a  State  eoui't  which  not  only  failed  to  consider  the 
Federal  questions  but  (insofar  as  the  Securities  Ex- 
change Act  of  1934  is  concerned)  was  totally  lacking 
in  jurisdiction  to  do  so.  The  coui-t  in  Key  Broadcast- 
ing System,  Inc.  v.  Griffith  (1953)  119  N.Y.S.2d  174 
applied  this  principle  in  a  similar  situation.^ 

Sackett's  cause  of  action  for  damages  imder  the 
Securities  Exchange  Act  of  1934  (15  U.S.C.  §  78j)  and 
Rule  lOb-5  likewise  did  not  accrue  mitil  the  fact  of 


^It  is  not  neeessarj'  to  decide  whether  the  entry  of  judgment  in 
the  State  court,  action  in  ]May  1965,  or  the  finality  of  that  judg- 
ment in  ]\Iay  1967,  would  constitute  separate  violations.  Claims 
made  on  those  theories  would  also  be  timely,  since  both  events 
oc<?urred  within  the  last  three  years. 

^In  that  case,  the  seller  sued  to  recover  on  a  contract  for  the 
purchase  of  securities.  The  buyer  defended  on  the  ground  that 
the  contract  was  a  ^-iolation  of  the  Securities  Act  of  1933.  The 
seller  argued  that  this  defense  was  not  available  because  the 
buyer  would  be  barred  by  the  statute  of  limitations  from  bring- 
ing an  affii-mative  action  under  the  pro^-isions  of  the  Act  on 
which  his  defense  was  based.  The  court  held  that  the  statute  was 
not  a  bar  in  this  situation  and  stated: 

"To  construe  it  to  so  apply  Avould  lead  to  the  anomalous 
situation  wherein  the  statutoiy  ^^Tongdoer  would  be  allowed 
to  recover,  because  the  one  or  three  year  limitation,  as  the 
case  may  be,  had  nui,  and  then  the  wronged  party  would 
have  one  year  to  sue  to  get  the  consideration  back,  although 
it  icas  paid  under  a  judgment."  (At  175-176.  Emphasis 
added.) 


damage  was  definitely  established,  which  was  not  be- 
fore May  1965.  For  "uncertainty  as  to  the  fact  of 
damage  .  .  .  negatives  the  existence  of  a  cause  of 
action."  Walker  w  Pacific  Indemnity  Co.  (1960)  183 
C.A.2d  513.  In  that  case  the  court  said: 

It  is  clear  that  mere  possibility,  or  even  proba- 
bility, that  an  event  causing  damage  will  result 
from  a  wrongful  act  does  not  render  the  act 
actionable  (Pacific  Pine  Lumber  Co.  v.  Westetm 
Union  Telegraph  Co.,  supra,  123  Cal.  428;  Mc- 
QuiMn  V.  Postal  Tel.  Cable  Co.,  27  Cal.App.  698, 
703  [151  P.  21] ;  and  see  McGregor  v.  Wright,  117 
Cal.  App.  186,  196-197  [3  P.2d  624]).  Of  course,  it 
is  imcei'tainty  as  to  the  fact  of  damage,  rather 
than  its  amount,  which  negatives  the  existence  of  a 
cause  of  action  (Allen  v.  Gardner,  126  Cal.App.2d 
335,  340  [272  P.2d  99] ;  3Iilton  v.  Hudson  Sales 
Corp.,  152  Cal.App.2d  418,  434  [313  P.2d  936]). 
In  the  case  at  bar,  the  fact  of  any  damage  at  all 
was  completely  uncei'tain  mitil  judgment  in  the 
personal  injury  action. 

Also  significant  are  decisions  holding  that,  in 
specific  situations  where  the  existence  of  actual 
loss  is  determinable  only  by  judgment,  the  statute 
of  limitations  is  tolled  at  least  for  the  period  re- 
quired for  determination  on  appeal  (County  of 
Santa  Clara  v.  Hayes  Co.,  43  Cal.2d  615  [275  P.2d 
456] ;  Burns  v.  Massachusetts  etc,  Ins.  Co.,  62  Cal. 
App.2d  962  [146  P.2d  24] ;  Archer  v.  Edwards, 
19  Cal.App.2d  253  [65  P.2d  115]).  (At  517) 

See  also, 

Witkin,  California  Procedure,  1965  Supp.,  p. 
265. 
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Thus,  a  damage  claim  based  on  fraud  does  not  ac- 
crue until  damages  ai'e  definitely  sustained.  Agnew 
V.  Parks  (1959)  172  C.A.2d  756,  768  where  the  court 
said: 

'^It  is  the  rule  that  fraud  without  damag-e  is  not 
actionable  .  .  .  and  one  is  not  entitled  to  any  relief 
thereon  miless  damage  is  alleged  and  proved." 

The  record  establishes  that  Sackett  unilaterally 
rescinded  the  contract  in  December  1961  shortly  after 
discovery  of  the  misrepresentations  by  Beaman.  Under 
California  law,  such  a  unilateral  rescission  is  effective 
without  judicial  action.  California  Civil  Code  §§  1688, 
1691-92.  Witkin,  Summary  of  California  Law,  1965 
Supp.,  pp.  84  et  seq.  The  rescission  was  therefore  ef- 
fective from  December  of  1961  until  May  of  1965  when 
the  Superior  Coui^t  ruled  that  it  w^as  invalid.  In  the 
interim  Sackett  could  neitlier  allege  nor  prove  that 
he  had  been  damaged. 

In  siunmary,  Sackett's  cause  of  action  for  damages 
imder  15  U.S.C.  §77q  accrued  when  Beaman  obtained 
money,  which  did  not  occur  until  August  1967.  Like- 
wise, Sackett's  cause  of  action  imder  15  U.S.C.  §78j 
and  Rvile  lOb-5  did  not  accrue  imtil  he  sustained  defi- 
nite damage.  This  did  not  occiu"  until  May  1965  when 
his  rescission  was  adjudged  invalid  by  the  State  court. 
Hence  Sackett's  damage  claims  cannot  be  time-barred 
imtil  May  1968. 
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(2)  Even  if  the  State  statute  of  limitations  were  applicable  and  even 
if  plaintiffs'  cause  of  action  had  accrued  in  1961,  the  statute  of 
limitations  was  suspended  during  pendency  of  the  State  action. 

During  the  pendency  of  the  State  tourt  action, 
Sackett  was  effectively  prevented  from  suing-  for  dam- 
ages mider  Federal  securities  laws.  In  the  first  place, 
as  pointed  out  above,  he  could  not  have  either  alleged 
or  proved  the  existence  of  damage  attributable  to 
Beaman's  misrepresentations  imtil  May  1965  when  the 
State  couii:  entered  judgment.  In  the  second  place, 
Sackett  was  boimd  by  the  election  of  remedies  doc- 
trine mider  California  law.  Under  this  doctrine  it  has 
always  been  the  rule  in  California  that  a  litigant  must 
choose  between  affirmance  of  a  contract  coupled  with 
a  suit  for  damages,  on  the  one  hand,  and  disaffirmance 
of  the  contract  and  suit  for  restitution,  on  the  other." 
As  has  been  noted  above,  Sackett  promptly  on  discov- 
ery of  the  misrepresentation  chose  the  latter  course. 


^Pmdarena  v.  Superior  €ourt  (1965)  231  C.A.2d  906,  915: 
The  remedy  based  upon  tlie  existence  of  the  contract  to 
purchase  is  inconsistent  with  the  remedy  based  upon  its 
nonexistence.  (Davis  v.  Rite-Lite  Sales  Co.,  8  Cal.2d  675, 
678-679  (67  P.2a  1039);  Lenarc/  v.  Edmonds,  supra,  151  Cal. 
App.  2d  765,  768.)  Damages  may  not  be  recovered  on  the 
theory  that  the  contract  exists  and  additionally  on  the  theory 
that  the  contract  is  at  an  end. 

Jozovich  V.  Central  Calif.  B.  G.  Assn.   (1960)  183  C.A.2d  216, 
228-229 : 

The  cases  have  recognized  the  common-sense  rule  that  an 
aggrieved  party  may  not  simultaneously  pursue  inconsistent 
procedures  for  relief.  In  the  case  of  breach  of  contract  he 
may  treat  the  agreement  as  alive  and  effective,  suing  for 
damages  for  breach,  or  he  may  assume  the  contract  dead  and 
proceed  to  obtain  restitution.  But  damages  and  restitution 
constitute  alternative  remedies  and  an  election  to  pursue  one 
is  a  bar  to  invoking  the  other.  (Alder  v.  Drtidis  (1947)  30 
Cal.2d  372  (182  P.2d  195)  ;  12  Cal.Jur.2d,  Contracts,  p.  491, 
sec.  260.) 
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He  gave  prompt  written  notice  of  rescission  pursuant 
to  California  statutes.  When  he  was  subsequently 
sued  by  Beaman  in  the  State  court,  he  defended  on 
the  basis  of  liis  rescission  and  cross-complained  for 
restitution  of  the  $1,000.00  which  he  had  paid.  Under 
these  circumstances,  Sackett  could  not  at  any  time 
prior  to  May  of  1965  have  placed  himself  in  a  contrary 
position  in  a  Federal  suit  without  therel^y  laiining  his 
defense  in  the  State  court.  Such  a  Federal  suit  prior 
to  May  of  1965  would  have  been  used  as  evidence  in 
the  State  court  that  Sackett  had  abandoned  his  claim 
that  the  contract  had  been  rescinded.  Dolinar  v.  Pe- 
done  (1944)  63  C.A.2d  169,  146  P.2d  237  (pleading 
may  be  offered  as  an  evidentiary  admission  against  the 
pleader  in  another  case). 

The  situation  calls  for  application  of  the  California 
inile  that  the  statute  of  limitations  is  suspended  duiing 
any  period  when  pending  legal  proceedings  prevent  an 
effective  suit.  This  principle  is  explained  in  Witkin, 
California  Procediu^e,  pp.  674-675,  and  has  been  enun- 
ciated and  applied  in  a  long  line  of  California  de- 
cisions. 

Lerner  v.  Los  Angeles  City  Board  of  Educa- 
tion (1963)  59C.2d  382,  391,  29  Cal.Rptr.  657, 
380P.2d97; 
Santa  Clara  v.  Hayes  Co.  (1954)  ^3  C.2d  615, 

618,  275P.2d456: 
Shaggs  v.  City  of  Los  Angeles  (1954)  43  C.2d 

497,  500,  275P.2d9; 
Dillon  V.  Board  of  Pensioyi  Commrs.  (1941)  18 
C.2d427,  431,  116  P.2d  37; 
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Lee  C.  Hess  Co.  v.  City  of  Susanville  (1959) 
176  C.A.2d  594,  1  Cal.  Rptr.  586; 

Van  Hook  v.  So.  Cal.  Waiters  Alliance  (1958) 
158  C.A.2d  556,  565,  323  P.2d  212; 

Christin  v.  Supenor  Court  (1937)  9  C.2d  526, 
530,  71  P.2d  205. 

(3)  In  any  event  a  Federal  court  is  not  bound  to  apply  a  State  statute 
of  limitations  to  defeat  the  assertion  of  Federal  rights. 

The  parties  are  in  agTeement  that  there  is  no  Fed- 
eral statute  of  limitations  applicable  to  the  case  at 
bar.  While  the  Federal  courts  under  such  circum- 
stances have  frequently  applied  the  analogous  State 
statute  of  limitations,  they  will  refuse  to  do  so  where 
in  a  proper  case  it  would  defeat  the  assertion  of  Fed- 
eral rights.  Thus,  in  Fischhach  &  Moore,  Inc.  v.  Infl 
Union  (S.B.  Cal.  1961)  198  F.Supp.  911,  914-915,  the 
court,  after  reviewing  a  case  involving  the  Fair  Labor 
Standards  Act,  stated: 

The  reasoning  of  the  Davis  case  is  clearly  ap- 
plicable to  the  case  at  bar.  Like  the  Fair  Labor 
Standards  Act,  the  Labor  Managemeut  Relations 
Act  is  a  statute  relating  to  interstate  commerce. 
Similarly,  the  statute  is  a  matter  of  national  con- 
cern and  it  has  been  recognized  by  the  Supreme 
Court  that  the  purposes  imderlyiug  the  Labor 
Management  Relations  Act  imply  a  policy  of  imi- 
form  application  of  the  statute  to  all  persons 
subject  thereto.  Further,  the  prohibitious  of  the 
Act  would  lie  set  at  naught  and  its  benefits  denied 
to  the  plaintiffs  herein  if  the  CalifoiTiia  statute 
of  limitations  were  applied.  Finally,  the  plaintiffs 
in  this  action  would  receive  treatment  imequal  to 
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that  accorded  more  fortimate  plamtiffs  in  other 
states  having-  longer  limitations  periods,  if  Cali- 
fornia Code  of  Civil  Procedure,  §  338,  suM.  1 
were  utilized  by  this  court.  For  all  these  reasons, 
the  couii:  declines  to  so  act. 

All  these  considerations  are  equally  applicable  to  the 
Secuiities  Act  of  1933  and  the  Securities  Exchange 
Act  of  1934. 

C.  Unless  plamtiffs  are  permitted  to  present  their  damage 
claims  in  the  present  proceeding  they  will  be  denied  a  hear- 
ing on  their  Federal  claims. 

The  court  below  dismissed  Sackett's  equitable  claims 
primarily  on  the  gTound  of  laches.  In  arriving  at  this 
conclusion  the  coiui:  en^oneously  stated  that  any  claim 
for  damages  was  banned  three  years  after  the  discov- 
ery of  the  misrepresentations  of  Beaman,  i.e.  three 
years  after  December  1961.  From  tliis  conclusion  the 
court  reasoned  that  it  was  proper  by  reference  to  the 
statute  of  limitations  to  conclude  that  laches  would 
bar  an  equity  suit. 

This  approach  of  the  court,  as  well  as  the  court's 
explicit  language,''  makes  it  clear  that  the  ruling  in- 
tended to  foreclose  any  further  action  of  any  kind  by 
Sackett  arising  out  of  the  sales  contract.  Sackett  would 
thus  be  met  in  any  subsequent  action  for  damages  mth 
the  contention  that  the  decision  below  precluded  such 


'The  court  said: 

"It  seems  to  me  that  this  (the  jndprment  below)  has  the 
effect  of  cutting:  yon  off  at  the  pockets  completely,  reerardless 
of  how  T  word  it.  for  damaores  or  equitable  relief  or  anything 
else.  *  *  *  On  the  theory-  I  have  adopted  .  .  .  you  couldn't 
state  a  cause  of  action  for  damaores  which  wouldn't  be  \'ulner- 
able  to  a  claim  of  untimeliness."  (R.T.  45-46) 
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fiu-ther  action  on  principles  of  res  judicata  and  col- 
lateral estoppel.  That  problem  makes  the  present  ap- 
l)eal  cnicial.  Absent  a  reversal  on  the  issue  of  the 
right  to  amend,  Sackett's  Federal  i-ights  created  by 
CongTess  and  entrusted  exclusively  to  the  Federal 
courts  will  have  been  completely  destroyed. 


II.  THE  DISTRICT  COURT  ERRED  IN  HOLDING  PLAINTIFFS' 
CLAIMS  WERE  BARRED  BY  RES  JUDICATA  AND  COL- 
LATERAL ESTOPPEL. 

A.  Plaintififs  did  not  litigate  their  Federal  claims  in  the  State 
court  action. 

Sackett's  defense  in  the  State  court  was  confined  to 
his  unilateral  rescission  (based  on  fraud,  failure  of 
consideration  and  mistake  mider  California  law).  His 
only  affirmative  action  in  the  State  court  was  his 
corresponding  claim  for  restitution  of  the  $1,000.00  he 
had  paid  Beaman.  This  is  established  by  the  following 
documents  constituting  paii;  of  the  file  in  Action  Num- 
ber 518296  in  the  Superior  Court  of  the  State  of 
California  for  the  City  and  County  of  San  Francisco : 

1.  Judginent  (copy  attached  to  Declaration  of 
Rudolph  J.  Scholz  dated  May  8,  1967,  C.T.  22-23). 

2.  Amended  Answer  and  Cross-Complaint 
(copy  attached  to  aforesaid  Declaration,  C.T.  31- 
39). 

3.  Findings  of  Fact  and  Conclusions  of  Law 
(copy  attached  to  aforesaid  Declaration,  C.T.  24- 
30). 

4.  Complninf  (copy  attached  io  Affidavit  of 
Nathan  S.  Smith  dated  May  18,  1967,  C.T.  80-83). 
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In  none  of  the  foregoing  dociunents  is  there  any  men- 
tion made  of  any  violation  of  the  Securities  Act  of 
1933  or  the  Securities  Exchange  Act  of  1934.  There- 
fore, it  is  beyond  dispute  that  the  Federal  claims 
presented  to  the  court  l^elow  were  reserved  throughout 
the  St<ito  court  litigation.  In  tliis  connection  the 
United  States  Supreme  Court  has  stated  that  an  ex- 
plicit reservation  is  not  indispensable.  The  coiurt  said, 
''  [T]he  litigant  is  in  no  event  to  be  denied  his  right  to 
return  to  the  District  Court  unless  it  clearly  appears 
that  he  .  .  .  fully  litigated  his  Federal  claims  in  the 
State  Coiu'ts."  England  v.  Louisiana  Medical  Exam- 
iners (1964)  375  U.S.  411,  421. 

B.    The  right  to  litigate  Federal  claims  in  Federal  court  is 
absolute. 

Even  where  Federal  jurisdiction  is  not  exclusive, 

paii;ies  have  an  absolute  right  to  litigate  their  Federal 

questions  in  Federal  coiu*t.  England,  supra.  In  that 

case,   an  attack  on  a  Louisiana  statute  on  Federal 

constitutional  gTounds  was  presented  in  the  Federal 

court.  The  Federal  court  abstained  pending  a  decision 

by  the  Louisiana  courts  as  to  the  applicability  of  the 

statute.   The  Federal  plaintiffs,  having  lost  their  case 

in  the  Louisiana  courts,  returned  to  the  District  Court 

for  a  detenmnation  of  their  constitutional  claim.  The 

United  States  Supreme  Court  held  that  a  paiiy  cannot 

be  forced  to  litigate  his  Federal  claims  in  a  State 

court.   Only  one  limitation  is  imposed — the  right  may 

be  lost  if  the  Federal  claim  is  voluntarily  submitted 

to  and  fully  litigated  in  the  State  court. 
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This  limitation  has  no  application  in  tlie  case  at 
bar  because  plaintiffs  did  not  litigate  their  Federal 
claims  in  the  State  coui't.  Furthermore,  plaintiffs  here 
were  initially  brought  involimtarily  into  State  court 
by  virtue  of  Beaman's  suit  against  them.  Beaman's 
counsel  have  conceded  that  Sackett  never  had  any 
right  to  remove  the  State  case  to  Federal  court.  R.T. 
18-19. 

We  cannot  state  our  essential  argiunent  any  better 
than  was  done  by  Mr.  Justice  Brennan  in  England, 
supra,  at  415: 

'^ There  are  fundamental  objections  to  any  con- 
clusion that  a  litigant  who  has  properly  invoked 
the  jurisdiction  of  a  Federal  District  Court  to 
consider  federal  constitutional  claims  can  be  com- 
pelled, without  his  consent  and  through  no  fault 
of  his  own,  to  accept  instead  a  state  court's  de- 
termination of  those  claims.  .  .  .  Such  a  result 
would  be  at  war  with  the  miqualified  terms  in 
which  Congress,  pursuant  to  constitutional  author- 
ization, has  conferred  s]:»ecific  categortes  of  jiiris-- 
diction  upon  the  federal  courts,  and  with  the 
principle  that  'When  a  Federal  court  is  properly 
appealed  to  in  a  case  over  which  it  has  by  law" 
jiu'isdiction,  it  is  its  duty  to  take  such  jurisdic- 
tion *  *  *.  The  right  of  a  party  plaintiff  to  choose 
a  Federal  court  where  there  is  a  choice  cannot 
be  properly  denied.'  " 

Justice  Brennan  went  on  to  note  that  access  to  the 
Federal  court  at  the  trial  level  is  of  great  importance 
and  its  absence  cannot  be  justified  by  the  existence  of 
the  right  of  review  in  the  United  States  Supreme 
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Coiii-t  of  a  filial  judgment  of  a  State  court.  He  said 
that  such  review  is  "an  inadequate  substitute  for  the 
initial  District  Coiu't  detennination." 

*'This  is  true  as  to  issues  of  law;  it  is  especially 
true  as  to  issues  of  fact.  Limiting-  the  litigant  to 
re\iew  here  would  deny  liim  tlie  benefit  of  a  fed- 
eral trial  court's  role  in  constnicting  a  record 
and  making  fact  findings.  How  the  facts  are 
foimd  will  often  dictate  the  decision  of  federal 
claims."  (At  416.) 

These  principles  apply  forcefully  in  the  case  at  bar. 
The  j^laintiffs  here  were  doomed  insofar  as  the  State 
coui-t  relief  is  concerned  by  the  finding  of  the  trial 
couii:  in  May  of  1965  that  the  now  conceded  falsity  of 
the  financial  statement  on  which  plaintiffs  relied  was 
not  material.  (See  State  Court  Findings  of  Fact  and 
Conchisions  of  Law,  Findings  Nos.  13(a)  and  13(b), 
C.T.  29.)  Appellate  re^T.ew  in  the  California  courts 
was  ineffective  largely  because  the  California  Court 
of  Appeal  thought  that  there  was  evidence  which  to 
some  extent  supported  the  trial  court's  conclusion. 
Thus  plaintiffs  here  have  since  May  of  1965  been 
''encased"  by  a  State  court  finding.^  In  such  a  situa- 
tion their  right  to  present  their  Federal  claims  in 
Federal  court  is  of  the  utmost  impoi'tance. 


8"A  litigant  trapped  in  State  Court  proceedings  may  find  him- 
self veritably  encased  by  findings  of  fact  which  no  appellate  court 
may  disturb.'  England,  supra,  at  p.  436. 
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C.    Principles  of  res  judicata  do  not  override  the  principles  of 
England  v.  Louisiana  State  Board. 

CongTess  provided  that  the  Federal  courts  shall  have 
exclusive  juiisdiction  of  violations  of  the  Securities 
Exchange  Act  of  1934.  15  U.S.C.  78aa.  If,  as  the  coui-t 
below  indicated,  plaintiffs  are  barred  by  pi'inciples  of 
res  judicata  or  collateral  estoppel,  then  it  is  apparent 
that  the  effort  of  Congress  to  provide  a  Federal  forum 
for  such  questions  can  be  completely  defeated  in  any 
case  where  a  fraudulent  seller  of  stock  brings  prompt 
suit  in  the  State  court.  By  so  doing,  he  can  force  the 
defrauded  party  into  the  position  of  the  plaintiffs  in 
the  case  at  bar.  They  will  be  helpless  to  remove  the 
State  court  action,  and  if  misuccessful  in  the  State 
courts,  will  be  barred  from  subsequent  access  to  Fed- 
eral courts  by  the  doctrines  erroneously  applied  by 
the  court,  below. 

The  applicability  of  res  judicata  so  as  to  defeat 
Federal  jurisdiction  was  considered  and  rejected  in 
the  England  case. 

Justice  Douglas,  there  considering  the  possible  effect 
of  res  judicata  on  the  right  of  a  party  to  litigate  his 
Federal  claims  in  a  Federal  court,  stated:  '^But  res 
judicata  is  not  a  constitutional  principle;  it  has  no 
higher  dignity  than  the  principle  we  annoimce  today." 
375  U.S.  411  at  429. 

In  the  court  below,  Beaman  placed  his  principal 
reliance  on  the  case  of  Connelly  v.  Ball'ivcJl  (B.C. 
N.B.  Ohio  1959)  174  F.Supp.  49.  aff'd  (6th  Cir.  1960) 
279  F.2d  685,  which  was  deicided  four  years  prior 
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to  England.  Insofar  as  Comielly  may  imply  that 
a  party  may  by  consent  endow  a  State  court  with 
jurisdiction  over  Federal  questions  committed  by 
Congress  to  the  exclusive  juiisdiction  of  the  Federal 
courts,  it  is  clearly  eiToneous.  Insofar  as  the  result 
reached  in  Connelly  may  be  justified  on  the  ground 
tliat  the  plaintiff  there  vokmtarily  chose  the  State 
court  before  presenting  liis  Federal  question  in  Fed- 
eral Couii;,  it  has  no  application  in  the  case  at  bar. 
For,  as  we  have  said,  plaintiffs  here  did  not  select  the 
State  fonun,  but  were  forced  there  by  Beaman's  ac- 
tion. 


m.  IN  ANY  EVENT  A  STATE  COURT  JUDGMENT  CANNOT 
DEPRIVE  A  FEDERAL  COURT  OF  THE  EXCLUSIVE 
JURISDICTION  GRANTED  IT  BY  CONGRESS. 

Congress  granted  to  the  Federal  courts  exclusive 
jurisdiction  over  violations  of  the  Securities  Exchange 
Act  of  1934: 

''The  district  courts  of  the  United  States,  and  the 
United  States  courts  of  any  Territory  or  other 
place  subject  to  the  jurisdiction  of  the  United 
States,  shall  have  exclusive  jurisdiction  of  ^eola- 
tions of  this  chapter  or  the  rules  and  reg-ulations 
thereimder,  and  of  all  suits  in  equity  and  actions 
at  law  brought  to  enforce  any  liabilitj^  or  duty 
created  by  this  chapter  or  the  rules  and  regula- 
tions theremider.'-  15  U.S.C.  78aa. 

In  view  of  this,  the  Federal  courts  cannot  be  boimd 
by  any  State  court  detennination  directly  or  indirectly 
affecting  a  violation  of  the  Seciu'ities  Exchange  Act 
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of  1934.  This  is  made  clear  by  Restatement  of  Judg- 
ments, Section  71,  which  reads  as  follows : 

*' Where  a  court  has  incidentally  determined  a 
matter  which  it  would  have  had  no  jurisdiction  to 
detennine  in  an  action  l^iought  directly  to  deter- 
mine it,  the  judgment  is  not  conclusive  in  a  sub- 
sequent action  brought  to  determine  the  matter 
directly." 

The  example  cited  in  Comment  c  of  Section  71  pre- 
cludes any  doubt  in  this  regard : 

''The  nile  stated  in  this  Section  is  applicable 
where  a  State  Court  has  incidentally  determined 
a  matter  which  the  federal  courts  alone  have  ju- 
risdiction to  determine  directly. 

If  an  action  is  brought  in  a  State  Court  on  a 
promissory  note,  and  the  defendant  in  his  answer 
alleges  that  the  note  was  given  for  a  void  patent, 
the  decision  of  the  court  that  the  patent  was  or 
was  not  void  is  not  binding  in  a  subsequent  action 
brought  in  a  federal  court  to  have  the  patent  de- 
clared void,  or  to  enjoin  an  infringement  of  the 
patent,  although  the  subsequent  action  is  between 
the  same  parties,  since  the  federal  courts  have 
exclusive  jurisdiction  to  set  aside  a  patent  or 
entertain  a  suit  for  its  infiTQgement." 

The  case  at  bar  is  even  more  clear,  for  the  Federal 
questions,  as  shown  above,  were  not  even  incidentally 
determined  by  the  State  court. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  District  Coui-t's  judgment  of  dismissal  with 
prejudice  and  order  denying  plaintiffs  leave  to  amend 
their  complaint  to  state  a  claim  for  damages  be 
reversed,  and  the  cause  remanded  with  instnictions  to 
vacate  said  judginent  and  to  gi'ant  plaintiffs  leave  to 
file  an  amended  complaint. 

Nathan  S.  Smith, 

James  G.  Seely,  Jr., 

Attorney H  for  Appellants. 
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BRIEF  FOR  APPELLEE 
J.  FRANK  BEAMAN 


STATEMENT  OF  THE  CASE 

For  convenience,  appellants  Sheldon  F.  Sackett  and 
KVAN,  Inc.  are  referred  to  as  "Sackett,"  and 
"KVAN"  respectively.  Appellee,  J.  Frank  Beaman, 
is  referred  to  as  "Beaman." 

This  is  a  suit  commenced  on  April  20,  1967,  by 
Sackett  and  KVAN  against  Beaman  and  Ernest  S. 
Johnston  ("Johnston")  for  declaratory  judgment  and 
injimction  (R.  1).  The  subject  matter  concerns  a  writ- 
ten contract  (R.  185-186)  for  the  sale  of  stock  (here- 
inafter referred  to  as  "contract  of  sale")  entered  into 
on  or  about  November  8,  1961  (R.  1,  4),  allegedly  in- 


valid  because  of  a  pui'poi'ted  violation  of  the  Securi- 
ties Act  of  1933,  15  use  §  77q  (herein  called  the 
'^933  act");  the  Securities  Exchange  Act  of  1934, 
15  use  §78j  (herein  called  the  ^'1934  act");  and 
applicable  rules  of  the  Securities  and  Exchange  eom- 
mission  (17  eFR  part  240).  (R.  1,  2,  4,  5,  6).  17  eFR 
240.10b-5  is  for  convenience  usually  referred  to  as 
"Rule  lOb-5."  All  such  acts  and  rules  are  collectively 
called  the  "federal  securities  acts." 

The  contract  of  sale  was  made  in  1961  between 
Beaman  and  Johnston  as  the  selling  parties,  and 
Sackett  and  KVAN  as  the  buyers,  for  2,500  shares  of 
the  capital  stock  of  News  Publishing  eompany,  a 
Virginia  corporation.  The  contract  of  sale  provided 
that  of  the  sums  due  thereunder,  $1,000  was  to  be 
paid  upon  signing  and  the  balance  payable  at  later 
dates,  the  major  portion  of  which  was  to  be  evidenced 
by  promissory  notes  (R.  185).  Appellants  paid  the 
$1,000  upon  execution  (R.  35,  lines  18-19;  R.  28,  lines 
16-19)  and  the  promissory  notes  called  for  under  the 
contract  of  sale  were  made  and  delivered  by  appel- 
lants (R.  25-27). 

On  December  30,  1961,  less  than  two  months  after 
execution  of  the  contract  of  sale,  Sackett,  on  behalf  of 
himself  and  purporting  to  act  on  behalf  of  KVAN, 
gave  Beaman  an  alleged  notice  of  rescission  with  re- 
spect thereto  and  as  to  the  promissory  notes  (R.  29, 
lines  15-19).^ 
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^Appellants  concede  that  the  discovery  of  the  facts  presumably 
giving  rise  to  a  cause  of  action  was  made  in  1961  (Rep.Tr.  43, 
lines  4-5). 


On  January  24,  1962,  Beaman  commenced  action 
No.  518296  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San  Fran- 
cisco, against  appellants  for  recovery  under  the  con- 
tract of  sale  and  the  promissory  notes  as  to  the 
amounts  then  due,  plus  fees,  interest  and  costs  (here- 
in called  the  "first  state  court  action")  (R.  80). 
Sackett  and  KVAN,  on  April  3,  1964,  filed  hi  the 
first  state  court  action  an  amended  answer  and  cross- 
complaint  alleging  that  the  contract  of  sale  was  void 
by  reason  of  (i)  want  of  consideration,  (ii)  material 
mistake,  and  (iii)  fraud,^^  both  as  defenses  and  as  a 
basis  for  the  cross-complaint  (R.  31-38). 

The  first  state  court  action  resulted  in: 

(a)  Judgment  at  the  trial  level  rendered  May  3, 
1965,  in  favor  of  Beaman  as  prayed,  and  denying  re- 
covery on  the  said  cross-complaint  (R.  22-23). 

(b)  Judgment  affirmed  on  March  22,  1967  by  the 
Court  of  Appeal  of  the  State  of  California,  First  Ap- 
pellate District,  Division  One,  proceeding  1  Civil 
23182  (R.  219-236). 

(c)  The  judgment  became  final  on  May  22,  1967 
(R.  195). 

On  December  24,  1965,  Beaman  commenced  action 
No.  562356  in  said  Superior  Court  against  appellants, 
for  recovery  of  the  sums  then  due  under  the  contract 
of  sale  and  promissory  notes  which  had  not  accrued 


I'' Appellants  in  the  first  state  court  action  also  argued  that 
negligent  misrepresentation  (E.  231 )  and  breach  of  fiduciary  obli- 
gation (R.  233)  were  grounds  on  which  the  contract  of  sale  could 
be  voided. 


at  the  time  the  first  state  court  action  was  begun  (R. 
86-88).  Said  action,  No.  562356,  is  herein  for  conveni- 
ence called  the  "second  state  court  action." 

On  April  20,  1967,  more  than  five  years  after  the 
commencement  of  the  first  state  court  action,  appel- 
lants filed  in  the  court  below  their  complaint  for 
declaratory  relief  and  injunction  against  Beaman  and 
Johnston  (R.  1).  This  complaint  was  the  subject  of 
Beaman's  noticed  motion  to  dismiss  filed  herein  on 
May  9,  1967  (R.  18). 

On  May  3,  1967,  api>ellants  filed  in  the  court  below 
an  amended  complaint  for  declaratory  relief  and  in- 
junction against  Beaman  and  Fidelity  and  Deposit 
Company  of  Maryland  (R.  4).  Beaman,  on  June  13, 
1967,  filed  a  noticed  motion  to  dismiss  such  amended 
complaint  (R.  142). 

On  July  17,  1967,  appellants  filed  in  the  court  below 
a  noticed  motion  for  a  preliminary  injunction  re- 
straining Beaman  from  prosecuting  the  second  state 
court  action  (R.  176)^  which  was  denied  by  order  of 
the  court  on  September  5,  1967  (R.  282). 

Beaman's  two  motions  to  dismiss  were  heard  con- 
cui'rently  on  July  25,  1967,  Honorable  Lloyd  H.  Burke 
presiding,  and  resulted  in  the  JudgTaent  of  Dismissal 
with  Prejudice,  filed  in  the  court  below  on  August  3, 


^Appellants,  in  the  court  below,  attempted  by  noticed  motion 
to  secure  a  preliminary  injunction  restraining  Beaman  from  en- 
forcing the  judgment  in  the  first  state  court  action.  Such  motion 
was  denied  on  May  22,  1967.  Appellants  attempted  to  secure  a 
similar  injunction  from  this  Court  pending  appeal  (Proceeding 
No.  21889)  and  the  motion  therefor  was  also  denied  in  June  of 
1967.  Such  actions  are  reflected  in  the  docket  entries  (R.  280- 
281). 


1967  (R.  267),  entered  of  record  on  August  10,  1967 
(R.  282). 

Subsequent  to  the  hearing  on  said  motions  but  prior 
to  filing  the  Judgment  of  Dismissal,  appellants  filed 
in  the  court  below  on  August  2,  1967,  a  docmnent  en- 
titled "Plaintiifs'  Proposed  Modifications  to  Form  of 
Judgment  and  to  Findings  of  Fact  and  Conclusions 
of  Law"  (R.  238),  wherein  appellants  requested  that 
the  findings  and  judgment  sul^mitted  by  Beaman  (R. 
263-268)  "be  modified  to  permit  plaintiffs  to  file  an 
amended  complaint  for  damages"  (R.  238,  lines  27- 
28).  The  court  impliedly  denied  such  request  (Rep. 
Tr.  p.  45,  line  8  to  p.  55). 

Appellants'  Notice  of  Appeal  was  filed  in  the  lower 
court  on  September  1,  1967,  appealing  "from  the 
Judgment  of  Dismissal  with  Prejudice  signed  on  Au- 
gust 3,  1967,  and  entered  of  record  on  August  10, 
1967."   (R.  278) 

Beaman  stipulates,  for  the  purpose  of  this  appeal, 
that  on  August  22,  1967,  there  was  paid  to  him  by 
Fidelity  and  Deposit  Company  of  Maryland,  the  sum 
of  $18,870.22,  by  reason  of  its  liability  as  surety  on  an 
appeal  bond  in  the  first  state  court  action. 
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QUESTIONS  PRESENTED 

1.  Is  Beainaii  entitled  to  judgment  as  a  matter  of 
law? 

2.  May  a  buyer  bring  a  federal  suit  for  an  alleged 
violation  of  federal  securities  acts  (a)  more  than 
five  years  after  accrual  of  any  claim,  and  (b)  not- 
withstanding an  adverse  determination  in  a  state  court 
after  a  full  trial  on  the  merits  as  to  his  contentions 
of  fraud,  misrepresentation  and  mistake? 


SUMMARY  OF  ARGUMENT 

Even  if  the  lower  court's  denial  of  appellants'  re- 
quest to  amend  is  i^roperly  before  this  coui't,  such 
denial  was  not  an  abuse  of  discretion.  Beaman  is  en- 
titled to  judgTQent  as  a  matter  of  law  in  that  appel- 
lants' claims  are  time  barred  and  are  also  blocked  by 
the  doctrines  of  res  judicata,  collateral  estoppel  and 
laches.  Any  deprivation  of  a  federal  remedy  occurred 
because  of  appellants'  own  acts  and  omissions. 


ARGUMENT 
1.     NO  GENUINE  ISSUE  AS  TO  ANY  MATERIAL  FACT. 

(a)     Motion  for  dismissal  shall  be  treated  as  one 
for  summary  judgment. 

KitJicaH  V.  Metropolitan  Life  Ins.  Co.  (8th  Cir. 
1945)  150  F.  2d  997,  1000;  cert,  denied  326 
U.S.  777. 


(b)  The  question  presented  in  any  smnmaiy  judg- 
ment matter  is: 

(i)     Whether  there  is  any  genuine  issue  as  to 
any  material  fact  and  if  not, 

(ii)     whether  movant  is  entitled  to  judgment 
as  a  matter  of  law. 

Turner-  v.  Lundquist  (9th  Cir.  1967)  377  F.  2d 

44,  46; 
U.S.  V.  Carroll  (DC  Ark.  1962)  203  F.  Supp. 
423. 

(c)  No  issue  of  fact. 

No  issues  of  fact  are  apparent  to  us  (appellants 
have  raised  none) ;  therefore,  we  proceed  to  the  ques- 
tion of  whether  Beaman  is  entitled  to  judgment  as  a 
matter  of  law. 


2.     THE  APPELLATE  COURT  IS  WITHOUT  JURISDICTION  TO 
CONSIDER  DENIAL  OF  APPELLANTS'  REQUEST  TO  AMEND. 

Appellants'  request  to  amend  was  made  as  part  of 
their  proposed  modification  of  findings  and  judgraent 
filed  eight  days  after  the  trial  court's  decision  on  July 
25,  1967,  to  grant  a  dismissal  of  appellants'  action. 
The  trial  court  by  implication  denied  such  request, 
and  the  Judgement  of  Dismissal  from  which  appellants 
have  appealed  (Notice  of  Appeal  R.  278)  contains  no 
such  reference  to  the  request  for  amendment  or  a  de- 
nial thereof  (Statement  of  the  Case,  supra,  p.  5). 
Ob\dously,  the  fomi  of  judgment  was  prepared  prior 
to  the  time  any  request  to  amend  w^as  made  and  can- 
not by  reasonable  interpretation  be  said  to  cover  the 
denial  of  such  request. 
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Since  appellants'  Notice  of  Appeal  does  not  refer 
to  the  trial  court's  denial  of  their  request  to  amend, 
this  Coui-t.  is  without  jurisdiction  to  consider  such 
denial  on  the  present  appeal. 

Gimther  v.  E.I.  duPont  de  Nemours  <£•  Com- 
pany (4th  Cir.  1958)  255  F.  2d  710,  717. 


3.  IF  THE  DENIAL  OF  APPELLANTS'  REQUEST  TO  AMEND 
IS  PROPERLY  BEFORE  THE  COURT,  THERE  WAS  NO  ERROR 
BY  THE  COURT  BELOW  IN  MAKING  SUCH  DETERMINA- 
TION. 

Assuming-,  but  not  conceding,  that  the  denial  of 
appellants'  request  to  amend  is  properly  before  the 
court, 

(a)  the  matter  of  amendment  is  within  the  sound 
discretion  of  the  trial  court. 

Caddy-Imler  Creations,  Inc.  v.  Caddy  (9th  Cii*. 
1962)  299F.  2d78,  84; 

Canister  Co.  v.  Leahy  (3rd  Cir.  1951)  191  F. 
2d  255,  257;  cert,  denied  342  U.S.  893  [A 
District  Court  has  wide  latitude  in  permit- 
ting or  rejecting  amendments  to  pleadings.] 

(b)  the  trial  court  did  not  abuse  its  discretion  in 
denying  appellants'  request  to  amend. 

(i)  After  a  dismissal  of  his  action,  a  plaintiff 
should  move  mider  Rules  59(e)  or  60  (b).  Federal 
Rules  of  Civil  Procedure  to  reopen,  rather  than 
request  the  court  to  pennit  the  filing  of  an 
amended  pleadiug  (the  ijrocedure  appellants 
chose  to  follow) . 

3  Moore's  Federal  Practice  (2d  edition)  1115.10 
at  p.  959. 


(ii)  No  abuse  of  discretion  where  requested 
amendment  simply  involves  a  change  in  legal 
theory. 

Caddy-Imler  Creations,  Inc.  v.  Caddy,  supra, 
holding  there  was  no  clear  abuse  of  discretion 
in  trial  couH's  refusal  to  change  entire  legal 
theory  of  the  ease  after  introduction  of  all 
evidence  was  complete. 
Stanch  v.  TrailmoUle,  Inc.  (7th  Cir.  1960)  283 
F.  2d  827,  828,  involvmg  the  trial  court's 
denial  of  an  oral  motion  to  amend  a  com- 
plaint to  change  claim  for  relief  from  dam- 
ages to  rescission. 

Appellants  propose  an  amendment  which  purports 
to  set  forth  a  claim  for  damages  (Brief  for  Appel- 
lants, p.  6),  rather  than  declaratory  relief.  No  new- 
facts^  are  alleged  other  than  the  allegation  that  Bea- 
man  obtained  the  sum  of  $18,870.22  on  July  31,  1967"' 
pursuant  to  the  judgment  in  the  first  state  court  ac- 
tion (R.  252-253). 

Nothing  more  than  a  change  in  legal  theory  is  in- 
volved. The  issue  of  tolicn  appellants'  alleged  claims 
for  damages  accrued  is  discussed  below  (infra  p.  13). 

See: 

2    Within    California   Procedure    §191    at   j^p. 
1168-69. 


3As  distinguished  from  conclusions  of  law  and  appellants'  self- 
ser\'ing  statements  (R.  252-253). 

•*In  fact,  such  sum  -was  received  on  August  22,  1967,  after  the 
requested  amendment  (Statement  of  the  Case,  supra  p.  5).  Ap- 
pellants were  aware  of  their  error  at  the  time  of  the  hearing  on 
the  requested  amendment  (Rep.  Tr.  50). 
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(iii)  Leave  to  amend  need  not  be  granted  with 
respect  to  amendments  which  would  sei've  no  pur- 
pose; 

The  lower  court  should  consider  any  objections 
that  would  defeat  the  proposed  amended  claim  as  a 
matter  of  law;  otherwise,  no  purpose  would  be  served 
by  permitting  the  amendment. 

Walker-  V.  Bank  of  Amenca  NTdSA  (9th  Cir. 
1958)  268  F.  2d  16,  26,  cert,  denied  361  U.S. 
903  [Consideration  of  objection  based  on  stat- 
ute of  limitations  in  denial  of  motion  to 
amend.] 
Holmes  v.  Henderson  (9th  Cir.  1957)  249  F. 
2d  529,  530. 

Amendment  is  not  a  matter  of  right  as  suggested 
by  appellants  (Brief  for  Appellants,  p.  6).  Cohen  v. 
Gensbro  Hotel  Co.  (9th  Cir.  1958)  259  F-  2d  78, 
cited  by  appellants,  held  that  under'  the  circumstances 
of  that  case,  the  granting  of  a  motion  to  dismiss  was 
arbitrary  and  clearly  erroneous  (at  p.  83).  In  that 
case,  the  appellate  court  simply  determined  that  the 
defense  of  equitable  estoppel  may  have  been  appli- 
cable to  the  facts  at  'hand  and  defendants  were  not 
entitled  to  judgment  as  a  matter  of  law. 

There  are  ample  gromids  on  which  it  can  be  said 
that  Beaman  was  entitled  to  judgment  as  a  matter  of 
law,  both  as  to  the  two  complaints  on  file  (R.  1-7) 
and  the  proposed  second  amended  complaint  (R.  251- 
254).  See  discussion  infra. 
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4.     APPELLANTS'  CLAIM  WAS  BARRED  BY  THE 
STATUTE  OF  LIMITATIONS. 

(a)  The  three-year  California  statute  of  limita- 
tions is  applicable. 

No  federal  statute  covers  any  time  limitation  on  the 
commencement  of  private  actions  imder  the  applicable 
sections  of  the  1933  Act,  the  1934  Act  and/or  Rule 
lOb-5.  In  such  cases,  the  federal  courts  adopt  and 
apply  the  local  state  law  of  limitations. 

Holmburg  v.  'AmbrecM   (1946)   327  U.S.  392, 
395,  06  S.Ct.  '582,  90  L.Ed.  743. 

The  three-year  California  statute  of  limitations 
(Code  of  Civil  Procedure  §338(4))  is  applicable  to  the 
case  at  bar.^ 

Turner  v.  Tjimdquist  (9th  Cir.  Apr.  7,  1967)  377  F. 
2d  44  is  squarely  in  point.  It  involved  an  action 
mider  provisions  of  the  federal  secui'ities  acts  which 
appellants  claim  to  be  applicable  herein.  The  court 
stated  (before  Hamley  and  Duniway,  Circuit  Judges, 
and  Copple,  District  Judge)  : 

^'This  action  was  brought  for  monetary  relief 
based  on  alleged  violations  of  Section  10(b)  of 
the  Securities  Exchange  Act  of  1934  (15  USC 
Sec.  78j  (!>)),  Rule  X-lOB-5  of  the  Rules  and  Reg- 
ulations of  Securities  Exchange  Commission  (17 
CPR  240,  lOB-51)  ;  and  Section  17(a)  of  the  Se- 


^The  parties,  throughout  the  state  and  federal  court  proceed- 
ings, have  considered  only  California  as  the  state  whose  laws 
would  be  applicable. 
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curities  Act  of  1933  (15  USC  Sec.  77q)  ;  plaintiff- 
appellant  Tnrner  likewise  contends  that  he  is  en- 
titled to  damages  for  fraud  and  deceit  under 
California  state  law." 

'^  Since  there  is  no  federal  statute  of  limitations 
applicable  to  15  USC  §78b  and  15  USC  §77q, 
California's  three-year  statute  [California  Code 
of  Civil  Procedure,  Section  338  (4)  ]  is  applicable. 
Errion  v.  Connell  (9th  Cir.  1956),  236  F.  2d  447. 
The  lower  court  so  found  and  coimsel  for  both 
parties  agi'ee  that  this  is  the  longest  period  ap- 
plicable to  each  comit  in  the  complaint." 

'' Federal  procedure  does  not  require  a  plaintiff 
to  allege  the  time  and  circumstances  of  the  dis- 
covery of  the  fraud  in  his  complaint.  However, 
when  the  matter  is  raised  on  defendant's  motion 
for  summary  judgment  the  plaintiff  caimot  save 
his  evidence  until  trial  but  'must  sufficiently  dis- 
close what  the  evidence  will  be  to  show  that  there 
is  a  genuine  issue  of  fact  to  be  tried.'  Matute  v. 
Carson  Long  Institute,  B.C.  160'  F.  Supp.  827,  832, 
quoting  from  Surkin  v.  Charteris  (5th  Cir.)  197 
F.2d  77,  79.  See  also  Kasey  v.  Molybdenum 
Corp.   of  Amer.    (9th  Cir.),  336  F.2d  560,  575. 

"In  addition,  the  record  reveals,  and  Turner 
has  not  denied,  numerous  facts  which  came  to  his 
attention  prior  to  May  12,  1961  (three  years  prior 
to  filing  his  amended  complaint),  sufficient  in  this 
view  of  the  court  to  have  put  him  upon  notice 
and  inquiry  and  commenced  the  running  of  the 
period  of  limitation  as  a  matter  of  law.  ..." 
(377  F.  2d  at  pp.  45-48) 
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To  tihe  same  effect : 

Errion  v.  Connell   (9tli  Cir.  1956)   236  F.  2d 

447,  455; 
Connelly  v.  Balkivill  (DCND  Ohio  1959)   174 

F.  Supp.  49  aff'd  279  F.  2d  865   (6t.h  Cir. 

1960) ; 
Dack  V.  Shanman  (SDNY  1964)  227  F.  Supp. 

26,  29. 

See  also : 

Bromberg,  Securities  Law:  Fraud  (1967)  Sec. 
2.5(1)  at  p.  41. 

It  is  api>arent  from  the  findings  of  fact  in  the  first 
state  court  action  (See  Statement  of  the  Case,  supra 
p.  2,  footnote  (1)  and  R.  29)^  that  appellants,  no 
later  than  December  30,  1961 — well  over  five  years 
pyior  to  filing  their  initial  complaint  in  the  cowt  he- 
low — knew  or  should  have  known  of  the  existence  of 
the  facts  which  fomi  the  basis  of  their  claim. 

(b)  Appellants'  alleged  claims  accnied  more  than 
five  years  prior  to  filing. 

Any  causes  of  action  appellants  may  have  had 
against  Beaman  with  respect  to  the  contract  of  sale 
accrued  not  kiter  than  December  30,  1961.  All  perti- 
nent facts  were  known  to  appellants  by  December  30, 
1961.  Unquestionably,  the  judgment  in  the  first  state 
court  action  was  not  entered  until  May  of  1965  (Brief 
for  Appellants  p.  9)  and  $18,733.71  was  not  paid  under 
such  judgment  until  August  of  1967  (Brief  for  Appel- 


®See  also  Sackett's  Supplemental  Affidavit  in  Support  of  Pre- 
liminary Injunction  (R.  46-48). 
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laiits  p.  7).  However,  these  facts  are  immaterial  to 
the  question  of  the  aeenial  of  appellants'  claims  be- 
cause: 

(i)  Appellants,  by  December  30,  1961,  at  the 
latest,  could  have  commenced  an  action  under  the 
federal  securities  acts  requesting  return  of  the  pur- 
chase price  then  paid  ($1,000  and  the  promissory 
notes)  and  cancellation  of  the  contract  of  sale. 

Royal  Air  Properties,  Inc.  v.  Smith  (9th  Cir. 
1962)  312  F.  2d  210,  213;  after  removal,  333 
F.  2d  568  (1964)  [A  defrauded  buyer  can  sue 
to  rescind.] 

Matheson  v.  Armhrmt  (9th  Cir.  1960)  284  F. 
2d  670  [Judgment  af&rmed  for  purchaser  in 
an  action  imder  Rule  lOb-5  to  cancel  contract 
of  sale  and  for  damages.] 

Errion  v.  Connell,  supra,  [JudgTaent  for  stock- 
holder af&i'med  in  an  action  for  cancellation 
and  damages  under  sections  of  1934  Act  and 
Rule  lOb-5.] 

(ii)  Appellants  could  also  have  requested  damages 
mider  an  out-of-pocket  rule,  i.e.,  the  difference  be- 
tween the  value  of  that  ^vith  which  they  departed  (the 
down  payment  and  their  dollar  liabilities  imder  the 
contract  of  sale),  and  that  which  they  received  (the 
stock  in  News  Publishing  Co.).' 


"It  is  difficult  to  determine  what  measure  of  damages  appel- 
lants are  seeking  to  be  applied  in  their  proposed  second  amended 
complaint  (R.  251).  No  allegations  are  set  forth  as  to  the  value 
of  what  appellants  received  to  form  the  basis  of  an  out-of-pocket 
measure.  The  gist  of  such  complaint  to  some  degree  suggests  a 
rescission  measure,  plus  the  amomits  of  interest,  fees  and  costs 
which  the  judgment  in  the  first  state  court  action  awarded  to 
Beaman.  Appellants  carefully  ignore  the  $1,000  paid  by  them 
in  1961. 
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California  Civil  Code  §3343  states: 

"One  defrauded  in  the  purchase,  sale  or  ex- 
change of  propei-t.y  is  entitled  to  recover  the  dif- 
ference between  tlie  actual  value  of  that  with 
which  the  defrauded  person  parted  and  the  actual 
value  of  that  which  he  received,  together  with  any 
additional  damage  arising  from  the  particular 
transaction.  ..." 

See 

Janigmi  v.  Taylor  (1st  Cir.  1965)  344  F.  2d  781, 

786,  cert,  denied  382  U.S.  879; 
Estate    Counselling    Service,    Inc.    v.    Merrill 

Lynch,  Pierce,  Fenner  &  Smith,  Inc.  (10th 

Cir.  1962)  303  F.  2d  527,  533; 
Graf  V.  Sumpter  (1st  Dist.  1962)  207  Cal.  App. 

2d  391,  393,  24  Cal.  Rptr.  590. 

"In  general,  damages  for  fraud  are  to  be  as- 
sessed as  of  the  date  of  the  fraudulent  transaction 
(Hancock  v.  Williams,  99  Cal.  App.  2d  80,  82 
[221  P.  2d  129]  That  would  he  the  date  of  the 
contract  hy  ivhich  plaintiffs*  right  to  the  property 
and  their  obligation  to  pay  therefor  became 
fixed.**  [Emphasis  added] 

See,  also, 

McCue  V.  Bruce  Enterprises,  Inc.  (4th  Dist. 
1964)  228  Cal.  App.  2d  21,  30,  39  Cal.  Rptr. 
125. 

Appellants  argue  that  under  the  language  of  15 
use  §77q  a  violation  occurred  in  August,  1967,  when 
Beaman  obtained  "money  or  property"  ($18,733.71) 
by  means  of  an  alleged  prohibited  statement  or  omis- 
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sion  to  state.  (Brief  foi-  Appellants,  p.  7.)  Appellants, 
of  course,  ignore  the  fact  that  Beaman,  in  1961,  had 
received  both  ''money"  ($1,000  down  payment)  and 
"property"  (the  promissory  notes)  by  means  of  the 
same  alleged  prohibited  statement  or  omission  to  state, 
albeit,  without  the  fonnal  aid  of  the  California  Su- 
perior Court. 

Beaman  simply  obtained  the  $18,733^.71  by  judicial 
decree.  It  would  be  ludicrous  to  conclude  (as  appel- 
lants have  argued)  that  the  money  paid  under  a  valid 
state  court  judgment  gives  rise  to  a  cause  of  action.'^* 
The  court,  in  Key  Broadcasting  System  Inc.  v.  Grif- 
fith (1953)  119  NYS  2d  174,  175  (Brief  for  Appel- 
lants, p.  8)  describes  such  a  situation  as  "anomalous" 
but  by  no  means  suggests  it  as  a  legal  possibility; 
moreover,  the  court  was  simply  applying  the  well 
recognized  rule  that  statutes  of  limitations  in  general 
do  not  run  against  defensive  relief. 

See 

1  Within,  California  Procedure  §95  at  pp.  600- 
601. 

It  follows  that  appellants'  claims  against  Beaman, 
whether  foimded  on  the  federal  securities  acts  or 
otherwise  accinied  not  later  than  December  30,  1961, 
are  time  baiTed. 


'The  court  below  stated: 

"On  that  theory,  every  time  the  defendant  in  a  lawsuit 
involving  a  personal  injl^r5^  loses  it,  he  acquires  damages  as  of 
the  time  the  judgment  is  rendered  .  .  .  which,  if  improperly 
reached,  creates  a  cause  of  action  for  damages."  (Rep.  Tr. 
p.  50.) 
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5.     FINAL  JUDaMENT  IN  THE  FIRST  STATE  COUET  ACTION 
CONSTITUTES  A  BAR  BY  REASON  OF  RES  JUDICATA. 

Since  identity  of  parties  and  the  entry  of  a 
final  judgment  in  the  state  action  are  unquestionably 
present,  the  only  element  of  res  judicata  which  mi^ht 
legitimately  be  in  doubt  is  that  as  to  identity  of  issues. 

See 

McMmms  v.  Bendlage  (2nd  Dist.  1947)  82  Cal. 
App.  2d  916,  922,  187  P.  2d  854  (discussing 
the  three  pertinent  questions  in  determining 
the  validity  of  a  plea  of  res  judicata). 

The  existence  of  an  action  based  on  the  federal 
securities  acts  does  not  mean  per  se  a  different  cause 
of  action  from  an  action  in  a  state  court  based  on  the 
same  facts.  This  is  true  even  though  15  USC  §78aa 
vests  exclusive  jurisdiction  in  the  District  Courts. 

Comielhj  v.  Balkwill  (D.C.N.D.  Ohio  1959)  174 
F.  Supp.  49,  b^,  aff'd  279  P.  2d  685  (6th  Cir. 
1960). 

^'Thus,  while  the  courts  of  the  several  states 
have  jurisdiction  to  deteimine  actions  based  on 
fraud  connected  with  the  purchase  or  sale  of 
securities,  they  have  no  jurisdiction  in  cases  in- 
volving violations  of  Rule  X  lOb-5  which  include 
the  direct  or  indirect  use  of  interstate  facilities, 
the  mails  or  the  facilities  of  national  security  ex- 
changes. It  does  not  follow,  however,  that  an 
action  in  Federal  Court  imder  Rule  X  lOb-5  is 
necessarily  a  different  cause  of  action  than  an 
action  in  the  state  court  based  upon  the  same 
facts.  The  use  of  interstate  facilities,  the  mails  or 
the  facilities  of  national  security  exchanges  is  not 
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per  se  a  violation  of  Rule  X  lOb-5.  Standing 
alone,  the  use  of  such  facilities  gives  rise  to  no 
cause  of  action.  The  federal  cause  of  action  arises 
upon  operative  facts  that  disclose  a  violation  of 
the  provisions  of  the  rule  designed  to  insure  fair 
dealing  in  connection  Avith  the  sale  and  purchase 
of  securities.  While  there  has  been  no  definitive 
detei-mination  of  the  boimdaries  of  Rule  X  lOb-5, 
the  better  reasoned  view  is  that — facts  which 
would  sustain  a  common  law  action  for  fraud 
might  also  constitute  a  cause  of  action  mider  Rule 
X  lOb-5  but  not  all  cases  arising  mider  the  rule 
would  constitute  a  common  law  action  for  fraud. 
In  Beury  v.  Beury,  127  F.  Supp.  786,  the  District 
Court  expressed  the  opinion  that  Section  10  of 
the  Act  confeiTed  Jurisdiction  to  entertain  only 
those  actions  which  involve  a  right  of  recovery 
which  goes  beyond  common  law  rights.  Although 
the  appeal  in  that  case  was  not  from  a  final  order 
and  for  that  reason  was  dismissed,  the  Court  of 
Appeals  gTatuitously  expressed  its  disagreement 
with  the  above  view  of  the  trial  judge.  Beury  v. 
Beury,  4  Cir.  22  F.  2d  464,  at  page  465.  In  Loss 
on  Security  Regulations,  at  819,  the  author  says: 
'The  extent  to  which  the  Seciuity  Exchange  Acts 
go  beyond  common  law  fraud  depends  upon  the 
particular  common  law  jui'isdiction.'  Plaintiffs 
concur  in  this  view  and  concede  that  in  some 
jurisdictions  the  duty  of  disclosiu'e  imder  state 
law  is  no  less  strict  than  the  duties  imposed  by 
Rule  X  lOb-5. 

''To  detennine  whether  this  case  and  the  pre- 
vious one  ai*e  based  upon  the  same  cause  of  action, 
it  is  necessary  first  to  ascertain  the  principles  that 
govern  actions  of  fraud  in  Ohio.  ..." 
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The  District  Court  continued,  after  the  foregoing 
quote,  with  an  extensive  discussion  of  fraud  actions 
under  Ohio  law,  concluding  that  the  duty  to  disclose 
material  facts  imder  Ohio  law  is  as  broad  and  exacting 
as  the  duty  of  disclosure  defined  by  Rule  lOb-5. 

Under  California  law,  deceit  may  be  negative  as 
well  as  affirmative.  It  may  consist  of  suppression  of 
that  which  is  one's  duty  to  disclose  as  well  as  by  dec- 
laration of  that  which  is  false,  e.g.,  Lingsch  v.  Savage 
(1st  Dist.  1963)  213  Cal.  App.  2d  728,  735,  29  Cal. 
Rptr.  201. 

The  principle  of  disclosure  is  not  confined  to  fidu- 
ciaries, having  api^lication  to  other  relationships,  e.g., 
vendor-vendee. 

SanFran  Co.  v.  Rees  Bloiv  Pipe  Mfg.  Co.  (1st 
Dist.  1959)  168  Cal.  App.  2d  191,  207,  335 
P.  2d  995. 

Nor  does  the  law  of  California  comitenance  half 
truths. 

Calif.  Civil  Code  §1710(3)  ; 
American    Trust    Co.    v.    California    Western 
States  Life  Ins.  Co.  (1940)  15  Cal.  2d  42,  65, 
98  P.  2d  497. 

Generally,  the  question  is  stated  in  23  Cal.  Jur.  2d 
5,  as  follows: 

"Fraud  in  California  is  so  broad  and  assumes 
so  many  shapes  that  courts  are  cautious  in  at- 
tempting to  define  it." 

See  also  Calif.  Coiporations  Code  §3018. 
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It  seems  unnecessary  to  launch  an  extended  discus- 
sion of  the  rules  of  fraud  in  California.  In  light  of 
the  foregoing  considerations,  California  must  be  as- 
signed a  place  among  those  "  'more  enlightened  juris- 
dictions' where  the  duty  to  disclose  material  facts  is 
as  broad  and  exacting  as  the  duty  of  disclosure  de- 
fined by  Rule  X  lOb-5."  {Connelly  v.  Balkwill,  supra, 
174  F.  Supp.  at  p.  60,  wherein  Ohio  was  the  subject 
of  such  quotation.) 

The  rule  of  res  judicata  is  designed  to  prevent  vex- 
atious litigation  and  to  require  litigants  to  rest  on  one 
decision  which  includes  not  only  matters  actually  de- 
termined by  judgment,  but  also  every  other  matter 
which  the  parties  might  have  litigated  as  an  incident 
thereto  or  essentially  connected  wdth  the  subject  mat- 
ter of  the  litigation,  both  in  respect  to  matters  of 
claim  and  of  defense. 

Panos  V.  Great  Western  Packing  Co.  (1943)  21 

€al.  2d  686,  637-638; 
Holman  v.  Holman   (4th  Dist.  1938)   25  Cal. 
App.  2d  445,  452,  77  P.  2d  515. 

See  Brunswig  Drug  Co.  v.  Springer  (2d  Dist.  1942) 
55  Cal.  App.  2d  444,  449-50: 

"A  party  cannot  l)y  negligence  or  design  with- 
hold issues  and  litigate  them  in  consecutive  ac- 
tions" (emphasis  added). 

Purported  violations  of  the  federal  securities  acts 
could  have  been  raised  by  appellants  as  a  defense  to 
Beaman's  complaint  in  the  first  state  court  action. 
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notwithstanding  exclusive  federal  jurisdiction  of  ac- 
tions under  the  1934  Act  and  Rule  lOb-5.^ 

Southern  Brokerage  Co.  v.   Camwsara   (Tex. 

Civ.  App.  1966)  405  SW  2d  457,  en-or  ref. 

NRE,  cert,  denied  386  U.S.  1004; 
Key    Broadcasting    System,    Inc.    v.    Griffith 

(1953)  119  NYS  2d  174  (cited  in  Brief  for 

Appellants  p.  8). 
See  Red  Rock  Cola  v.  Red  Rock  Bottlers  (5th 

Cir.  1952)  195  F.  2d  406  (A  state  court  has 

jurisdiction  in  suit  on  contract  over  a  defense 

based  on  federal  anti-trust  laws.) 

See,  also,  lA  Moore's  Federal  Practice  (2d  edi- 
tion) 1I0.208[4]  at  p.  2325. 


6.  APPELLANTS  ARE  BARRED  BY  THE  DOCTRINE 
OF  COLLATERAL  ESTOPPEL. 

In  Connelly  v.  Balkwill,  supra,  the  District  Court 
determined  that  if  res  judicata  were  not  a  bar  be- 
cause more  than  one  cause  of  action  were  involved, 
nevertheless,  the  plaintiffs  therein  were  barred  by  the 
related  doctrine  of  collateral  estoppel  (174  F.  Supp. 
at  pp.  60-61) : 

'^The  doctrine  of  collateral  estoppel,  which  is 
a  narrowed  version  of  res  judicata,  is  based  upon 
the  principle  that — 


^State   courts  have   concurrent   jurisdiction   of  claims  under 
purported  violations  of  15  USC  §77q.  See  15  USC  §77v. 
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'Where  a  fact  essential  to  the  judgment  is  ac- 
tually litigated  and  determmed  by  a  valid  and 
final  judgment,  the  determination  is  conclusive 
between  the  parties  in  a  subsequent  action  on  a 
different  cause  of  action.'  (Restatement  of  Judg- 
ment §68,  p.  293) 

"The  distinction  between  res  judicata  and  col- 
lateral estoppel  is  delineated  clearly  in  United 
States  V.  International  Bivilding  Co.,  345  U.S.  502, 
at  pages  504-505,  73  S.Ct.  807,  808,  97  L.Ed.  1182: 

'The  governing  principle  is  stated  in  Cromwell 
V.  County  of  Sac.,  94  U.S.  351-352-353,  24  L.Ed. 
195.  A  judgment  is  an  absolute  bar  to  a  subse- 
quent action  on  the  same  claim. 

'  "But  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or  demand, 
the  judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination  of 
which  the  findings  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit  upon 
a  different  cause  of  action,  the  inquiry  must  al- 
ways be  as  to  the  point  or  question  actually  liti- 
gated and  determined  in  the  original  action,  not 
what  might  have  been  thus  litigated  and  deter- 
mined. Only  upon  such  matters  is  the  judgment 
conclusive  in  another  action."  '  " 

The  court  concluded  that  plaintiffs  specifically  were 
estopped  by  the  state  court  judgments  from  again 
raising  the  issue  of  the  materiality  of  certain  nego- 
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tiations,  since  the  state  court  had  held  that  they  were 
immaterial  (174  F.  Supp.  at  p.  62).  Such  argiunent 
has  equal  application  to  our  facts  if  we  assume  (but 
not  concede)  that  the  action  under  the  federal  secu- 
rities acts  is  a  different  cause  of  action  from  a  fraud 
suit  under  California  law. 

Materiality  and  reliance  are  carried  over  from  com- 
mon law  fraud  actions  to  actions  under  the  federal 
securities  acts. 

Janigan  v.  Taylor  (19^5)  344  F.  2d  781,  Cert. 

denied  382  U.S.  879; 
List  V.  Fashion  Park,  Inc.   (1965)  340  F.  2d 
457,  Cert,  denied  382  U.S.  811. 

The  findiugs  in  the  first  state  court  action  clearly 
reflect  that  the  subject  contract  was  not  executed 
imder  a  material  mistake  and  that  such  contract  was 
not  void  for  material  mistake  or  for  fraud  (R.  29). 
In  the  words  of  Justice  Molinari,  who  wrote  the 
unanimous  opinion  affirming  the  judgment  of  the 
trial  court  in  the  first  state  court  action  (R.  229-230) : 

"Accordingly,  upon  the  basis  of  the  evidence 
adduced,  which  was  favorable  to  plaintiff,  the 
trial  court  could  reasonably  conclude  that  the 
mistake  contaitied  in  the  profit  and  loss  statement 
was  neither  a  material  mistake  nor  one  that  in- 
duced defendant  to  enter  into  the  contract,  but 
that  defendant  made  his  decision  to  purchase 
stock  in  News  Publishing  Company  primarily 
upon  the  basis  of  his  close  relationship  with  de 
Menzes,  as  to  whom  defendant  had  great  respect, 
his  belief  that  Portsmouth  was  a  promising  area 
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for  a  newspaper,  and  the  favorable  impression 
he  received  of  the  newspaper  itself  from  examin- 
ing back  copies."®" 

Thus,  assuming  (but  not  conceding)  that  a  mistake, 
other  act  or  omission  might  be  material  under  the 
federal  securities  acts  but  not  under  California  law 
relative  to  fraud,  the  findmg  in  the  first  state  court 
action  that  Sackett  and  KVAN  did  not  rely  on  any 
mistake,  other  act  or  omission  is  sufficient  to  bar  the 
instant  action. 

It  is  painfully  clear  that  plaintiffs  are  simply  at- 
tempting to  relitigate  issues  which  were  carefully  con- 
sidered in  the  first  state  court  action.  More  remark- 
able is  the  reference  by  appellants  to  an  alleged 
$37,612.34  operating  loss  as  of  October  31,  1961,  al- 
leged to  have  been  suffered  by  News  Publishing  Com- 
pany (Brief  for  Appellants,  p.  2).  The  record  in  the 
first  state  court  action  "is  devoid  of  evidence  showing 
the  newspaper's  financial  position  after  August  24, 
1961."  (R.  234) 

Sackett  chose  not  to  submit  in  the  first  state  court 
action  any  evidence  of  the  corporation's  financial  con- 
dition after  August  24,  1961.  It  was  the  duty  of  Sack- 
ett and  KVAN,  at  the  trial  in  the  first  state  court 
action,  to  tender  each  item  of  evidence  tending  to 
support  their  claims.  Where  they  failed  to  do  so,  they 
are  foreclosed  from  such  action  at  trial  of  a  subse- 


8^de  Menzes  was  the  major  stoekholder,  president,  general 
manager,  director  of  News  Publishing  Company  and  a  long  time 
friend  of  Sackett  (R.  229). 
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quent  suit,  and  a  claim  that  they  have  never  had  their 
day  in  court  carniot  be  sustained. 

Ernsting  v.  United  Stages,  Inc.  (1929)  209  Cal. 

733,  276  P.  103; 
Bank  of  America  v.  McLaughlin  (1937)  22  Cal. 

App.  2d  411,  71  P.  2d  291,  72  P.  2d  554; 
Denio  v.  Huntington  Beach  (1946)  74  Cal.  App. 
2d  424,  431-32, 168  P.  2d  785. 


7.  APPELLANTS  ARE  BARRED  BY  LACHES. 

Apart  from  any  consideration  of  a  state  statute  of 
limitations,  the  doctrine  of  laches  is  applicable  to  bar 
appellants'  claim. 

Royal  Air  Properties,  Inc.  v.  Smith  (9th  Cir. 

1962)  312F.  2d210,  214; 
Trussell  v.  United  Underwriters,  Limited  (D.C. 

Colo.  1964)  228  F.  Supp.  757,  776; 
See:  Bromherg,  Securities  Law:  Fraud  (1967) 
Sec.  11.5  at  p.  253. 

The  findings  of  the  court  below  (R.  264,  line  20  to 
R.  265,  line  10)  supporting  its  conclusion  of  laches 
(R.  265,  lines  24-27)  have  not  been  specified  as  error 
in  appellants'  biief.^ 

Rule  18(l)d,  Rules  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 


»In  fact,  none  of  the  findings  of  the  court  below  have  been 
specified  as  error  in  appellants'  brief. 
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Consequently,  such  findings  are  not  in  issue  and  are 
not  discussed  herein. 

Rule  18(3),  Rules  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 

In  no  measure  were  appellants  "encased"  (Brief 
for  Appellants,  p.  18)  in  a  state  court  with  respect 
to  their  rights  under  the  federal  securities  acts  except 
hy  their  own  inaction.  Upon  commencement  of  the 
first  state  court  action  by  Beaman,  appellants  could 
have: 

(i)  defended,  inter  alia,  on  the  grounds  of  alleged 
violation  of  the  federal  securities  acts.  (See  discus- 
sion, supra,  pp.  20-21)^^;  or 

(ii)  commenced  an  action  in  the  Federal  District 
Court  based  on  an  alleged  violation  of  the  federal 
securities  acts,  requesting,  alternatively,  (a)  rescis- 
sion and  return  of  moneys  paid  and  property  deliv- 
ered, or  (b)  consequential  damages.  (See  discussion, 
supra,  p.  14.)  To  avoid  piecemeal  litigation,  appel- 
lants at  the  same  time  could  have  requested  the  Fed- 
eral District  Court  to  exercise  pendent  jurisdiction 
over  the  non-federal  issues  in  the  first  state  court 
action. 

Hum  V.  Oursler  (1933)  289  U.S.  238,  246,  53 

S.Ct.  586; 
See  1  Moore's  Federal  Practice  1[0.60[1]  at  p. 
602. 


9*Tlie  record  in  the  second  state  court  action  will  show  that 
appellants  did  plead  \dolations  of  the  federal  securities  acts  as 
defensive  matter  (answer  and  cross-complaint  of  Sackett  and 
KVAN,  p.  6,  line  29  to  p.  7,  line  22).  While  few  of  the  documents 
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In  non-constitutional  cases  and  in  the  absence  of 
special  circumstances,  a  federal  court  having  jurisdic- 
tion should  normally  proceed  to  an  adjudication  of 
both  state  and  federal  issues. 

County  of  Alleghany  v.  Frank  Mashuda  Co. 
(1959)    360   U.S.    185,    79   S.Ct.    1060,    reh. 
denied  361  U.S.  855; 
Propper  v.  Clark  (1949)  337  U.S.  172,  489,  490- 

491,  492,  69  S.Ct.  1333; 
See  Ballantine  Brooks,  Inc.  v.  Capital  Distrib- 
uting Co.  (2d  Cir.  1962)  302  F.  2d  17,  19  (A 
federal  court  is  not  required  to  abate  the 
normal  in  personam  action  on  a  plea  of  a 
pending  action  in  a  state  court.) 
See,  also,  lA  Moore's  Federal  Practice  110.203 
[2]  at  p.  2123. 

Thus,  appellants  were  in  no  wise  prevented  from 
litigating  the  federal  questions  in  a  federal  court 
upon  discovery  in  1961  of  the  facts  giving  rise  to  a 
purported  claim  under  the  federal  securities  acts. 


8.     REPLY   TO    MISCELLANEOUS   POINTS   RAISED 
BY  APPELLANTS. 

(a)  Appellants'  Statement  of  the  Case. 

None  of  the  alleged  factual  matters  set  forth  in  ap- 
pellants' Statement  of  the  Case  (Brief  for  Appellants, 
pp.  2-4)  is  supported  by  reference  to  the  record,  ex- 

in  such  action  are  a  part  of  the  record  on  appeal  herein,  their 
existence  and  contents  may  be  judicially  noticed.  Shapleigh  v. 
Mier  (1937)  299  U.S.  474,  81  L.  Ed.  355,  359. 
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cept  for  two  items  under  the  heading  "The  Federal 
Suit"  (Ibid.  p.  4)/« 

Rule  18(2) C,  Rules  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 

Appellants'  sketchy  '*  Factual  Background"  (Brief 
for  Appellants)  attempts  to  create  an  impression  that 
Sackett  did  not  get  what  he  fairly  and  openly  bar- 
gained for.  The  findings  of  the  first  state  court  action 
negate  any  such  impression  (R.  28-29). 

In  reference  to  the  findings  in  the  first  state  court 
action,  appellants  speak  of  the  ^'noiv'^^  conceded  falsity 
of"  a  financial  statement  as  though  any  such  conces- 
sion occurred  after  judgment  in  such  action.  Clearly 
the  fact  (a  calculation  error)  was  before  the  trial 
court  in  such  action  (R.  227).  €learly  the  California 
appellate  coiui;  felt  there  was  substantial  evidence  to 
suppoi-t  the  findings  favorable  to  Beaman  (R.  233). 

The  statement  of  appellants  (their  brief  p.  4)  that 
the  judgment  in  the  first  state  court  action  was  satis- 
fied is  not  correct  (see  Brief  for  Appellants  p.  3  for 
a  contrary  statement). 

(b)  The  Contention  as  to  a  Suspension  of  the  Statute  of  Limi- 
tations. 

Appellants  argue  that  because  of  the  California 
election  of  remedies  doctrine,  they  were  prevented 


10 Appellants  refer  to  an  assignment  to  Fidelity  and  Deposit 
Company  of  Maryland  for  secnrity  purposes.  (Brief  for  Appel- 
lants, p.  3)  Such  a  fact  (its  accuracy  is  unkno\\Ti  to  us)  is  out- 
side of  the  record  and  immaterial  to  a  determination  of  this 
appeal. 

11  Our  emphasis. 
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from  suing  for  damages  in  the  federal  court  and  thus 
the  running  of  any  statute  of  limitations  is  suspended 
(Brief  for  Appellants,  pp.  11-12). 

Appellants'  authorities  (Brief  for  Appellants,  p. 
12)  support  a  rule  of  reason  which  would  suspend  an 
applicable  statute  of  limitations  whenever  there  was 
a  prevention  of  a  trial  on  the  merits. 

See,  1  Within  California  Procedure  §  165,  at  pp. 
674-675. 

It  should  be  noted  first  that  the  choice  of  remedies 
in  the  state  court  which  appellants  contend  would  block 
their  claim  for  damages  in  the  federal  court  was  their 
own — not  Beaman's.  Clearly,  there  is  a  common  sense 
qualification  to  any  rule  suspending  a  statute  of  limi- 
tations which  would  exclude  a  prevention  resulting 
from  the  act  or  omission  of  the  party  claiming  a  sus- 
pension. None  of  appellants'  authorities  suggests  that 
a  suspension  would  be  appropriate  under  the  circum- 
stances of  this  case. 

In  any  event,  appellants'  statement  of  California 
law  as  to  election  of  remedies  and  its  application 
herein  is  incoiTect.  California  Civil  Code  §  1692  pro- 
vides: 

"When  a  contract  has  been  rescinded  in  whole 
or  in  part,  any  party  to  the  contract  may  seek 
relief  based  upon  such  rescission  by  (a)  bringing 
an  action  to  recover  any  money  or  thing  owing 
to  him  by  any  other  party  to  the  contract  as  a 
consequence  of  such  rescission  or  for  any  other 
relief  to  which  he  may  be  entitled  under  the  cir- 
ciunstances,  or  (b)  asserting  such  rescission  by 
way  of  defense,  counter-claim  or  cross-complaint. 
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'^If  m  an  action  or  proceeding  a  party  seeks 
relief  based  upon  rescission  and  the  court  deter- 
mines that  the  contract  has  not  been  rescinded, 
the  court  may  grant  any  party  to  the  action  any 
other  relief  to  which  he  may  be  entitled  imder  the 
circmnstances. 

^'A  claim  for  damages  is  not  inconsistent  with 
a  claim  for  relief  based  upon  rescission.  The  ag- 
grieved party  shall  be  awarded  complete  relief, 
including  restitution  of  benefits,  if  any,  conferred 
by  him  as  a  result  of  the  transaction  and  any 
consequential  damages  to  which  he  is  entitled; 
but  such  relief  shall  not  include  duplicate  or  in^ 
consistent  items  of  recovery. 

"If  in  an  action  or  proceeding  a  party  seeks 
relief  based  upon  rescission,  the  court  may  re- 
quire the  party  to  whom  such  relief  is  granted 
to  make  any  compensation  to  the  other  which 
justice  may  require  and  may  otherwise  in  its 
judgment  adjust  the  equities  between  the  parties." 
(Emphasis  added) 

The  purpose  of  such  statute  is  obviously  to  prevent 
duplicate  or  inconsistent  relief.  Since  appellants  could 
have  added  a  cause  of  action  for  damages  in  the  first 
state  court  action,  a  fortiori,  they  could  have  filed  such 
an  action  in  the  federal  courts  without  being  met  with 
a  contention  that  their  claim  for  rescission  had  been 
abandoned. 

Williams  v.  Marshall   (1951)   37  Cal.  2d  445, 
457,  235  P.  2d  372. 

Nothing  prevented  a  trial  on  the  merits  in  the 
federal  coui-t.  (See  discussion,  supra,  at  p.  26.) 
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(c)  The  Contention  That  a  Federal  Court  Is  Not  Bound  to  Apply 
the  State  Statute  of  Limitations. 

Appellants  assert  that  federal  courts  are  not  bound 
to  apply  a  state  statute  of  limitations  where  "in  a 
proper  case  it  would  defeat  the  assertion  of  federal 
rights,"  citing-  Fischbach  d-  Moore,  Inc.  v.  Infl  Union 
(SD  Calif.  1961)  198  F.  Supp.  911  (Brief  for  Appel- 
lants, p.  13). 

Fischbach  &  Moore,  supra,  involved  an  action  for 
damages  arising  out  of  imfair  labor  practices  by  labor 
unions.  The  alleged  activities  occurred  more  than 
three,  but  less  than  five,  years  before  the  action  was 
filed.  The  court  reached  its  decision  to  ignore  any 
state  limitations  on  the  basis  of  the  Lincoln  Mills  case, 
353  U.S.  447,  77  S.Ct.  912,  which  clearly  expressed  a 
policy  as  to  the  Labor  Management  Act,  i.e.,  that 
federal  courts  w^ere  boimd  to  apply  not  state  sub- 
stantive law,  but  federal  substantive  law  to  be 
fashioned  from  the  policy  of  national  labor  laws  (198 
F.  Supp.,  atp.  913). 

Appellants'  assertion  simply  ignores  the  several 
federal  court  decisions  which  have  determined  that 
state  statutes  of  limitations  are  to  be  applied  in 
actions  under  the  federal  securities  acts  where  no 
federal  provision  has  been  made  therefor. 

Turner  v.  Lundquisf,  supra,   and  other  cases 
cited  in  the  discussion,  supra,  p.  11. 

In  any  event,  the  court  stated  in  Fischbach  c& 
Moore,  Inc.,  supra  (198  F.  Supp.,  at  p.  915)  : 

''.  .  .  as  a  practical  matter  the  equitable  doc- 
trine of  laches  may  be  utilized  to  preclude  re- 
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covery  in  any  case  where  it  appears  that  the 
plaintiff  has  delayed  unnecessarily  in  asserting 
his  claim.  ..." 

(d)  Application  of  England  v.  Louisiana  Medical  Examiners. 

Appellants  rely  exclusively  on  England  v.  Louisiana 
State  Bd.  of  Medical  Examiners  (1964)  375  U.S.  411, 
84  S.Ct.  461  as  authority  for  their  contention  that 
there  was  error  in  holding  appellants'  claims  were 
barred  by  res  judicata  and  collateral  estoppel  (Brief 
for  Appellants,  pp.  15-20). 

The  plaintiffs  in  England  were  graduates  of  chiro- 
practic schools  seeking  to  practice  in  Louisiana  with- 
out complying  with  a  Louisiana  state  statute.  Action 
was  connnenced  in  the  local  federal  district  court  seek- 
ing an  injimction  and  a  declaration  that  the  state  stat- 
ute as  it  applied  to  them  was  miconstitutional.  That 
court  invoked  the  abstention  doctrine  and  entered  an 
order  staying  further  proceedings  therein  until 
Louisiana  coiu'ts  had  an  opportimity  to  determine  cer- 
tain issues,  with  an  express  reservation  of  jurisdiction; 
and  plaintiffs  then  brought  an  action  in  the  Louisiana 
courts  to  determine  whether  the  state  statute  applied 
to  them.  It  was  in  the  latter  proceeding  that  plain- 
tiffs argTied  the  federal  constitutional  question,  and 
lost. 

Next,  plamtiffs  retimied  to  the  Federal  District 
Court  for  a  determination  of  their  constitutional 
claim.  The  United  States  Supreme  Court  held  that 
the  state  court  proceedings  were  not  a  bar  to  the  con- 
stitutional question. 
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The  facts  in  EngJand,  supra,  are  far  different  from 
ours: 

1.  Appellants  did  not  go  to  the  federal  coui-t  in 
the  first  instance.  Thus,  they  did  not  invoke  federal 
jurisdiction  and  become  compelled  to  go  to  tihe  state 
court  by  order  of  the  federal  court. 

2.  No  questions  of  constitutionality  are  involved. 
Thus,  there  would  have  been  no  necessity  for  appli- 
cation of  the  docti-ine  of  abstention.  (See  discussion, 
supra,  p.  27.) 

3.  Appellants  were  free  to  commence  an  action  in 
the  Federal  District  Court  on  the  federal  claims. 
Thus,  they  were  not  free  from  fault  in  accepting  a 
state  com-t's  determination  of  their  claims.  (See  dis- 
cussion, supra,  at  p.  26.) 

Furthermore,  it  is  clear  imder  the  federal  removal 
statutes  (28  USC  §§  1441-1450)  and  discussions  inter- 
preting them,  that  in  absence  of  a  fraudulent  pui-pose 
to  defeat  removal,  a  plaintiff  may,  by  the  allegations 
of  his  complaint,  determine  the  status  with  respect  to 
the  removability  of  a  case.  This  power  to  detemiine 
removability  continues  with  the  plaintiff  throughout 
the  litigation.  Thus,  the  avowed  helplessness  of  ap- 
pellants to  remove  (Brief  for  Appellants,  p.  19)  is 
nothing  new  or  different ;  nor  is  it  a  cause  of  sustain- 
ing their  contentions. 

Great  Northern  Railway  Co.  v.  Alexander 
(HalVs  Adm'n)  (1918)  246  U.S.  276,  282,  62 
L.Ed.  713; 

lA  Moore's  Federal  Practice,  110.160  at  p.  473. 
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CONCLUSION 

Any  deprivation  of  a  chance  to  assert  a  federal 
remedy  which  appellants  have  suffered  has  been 
effected  by  appellants  through  their  own  acts  or  omis- 
sions. 

Wherefore,  Beaman  respectfully  submits  that  the 
judgment  of  the  court  below  should  be  affirmed. 

Dated,  San  Francisco,  California, 
February  15, 1968. 

Respectfully  submitted, 
Rudolph  J.  Scholz, 
Everett  S.  Layman,  Jr., 
Attorneys  for  Appellee 
J.  Frank  Beaman. 


I  certify  that  in  comiection  with  the  preparation  of 
this  brief  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  these  rules. 

Everett  S.  Layman,  Jr., 
Attorney. 
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REPLY  BRIEF  FOR  APPELLANTS 


The  most  striking  aspect  of  Appellee's  Brief  is  its 
failure  to  suggest  any  reasonable  course  of  action 
Appellants  might  have  taken  concerning  their  Federal 
claims  other  than  waiver  of  their  right  to  present  such 
claims  in  Federal  court. ^  Appellee  concedes  that  v^hen 
he  filed  the  State  action  Appellants  had  no  right  of 
removal.  He  nevertheless  suggests  that  Appellants 
could  have  "commenced  an  action  in  the  Federal  Dis- 


1  Appellee's  suggestion  that  the  Federal  claims  might  have  been 
raised  defensively  in  State  court  fails  to  meet  the  issues  presented 
on  this  appeal.  Appellants  did  not  wish  to  litigate  tJieir  Federal 
claims  in  State  court.  In  view  of  Congi'ess'  grant  to  Federal  courts 
of  exclusive  jurisdiction  of  actions  under  the  Securities  Exchange 
Act  of  1934,  it  is  clear  they  were  not  required  to  do  so. 


trict  Court  based  on  an  alleged  violation  of  the  federal 
securities  acts  .  .  ."  (Brief  for  Appellee,  p.  26).  Yet 
he  arg-ues  at  the  same  time  that  the  Federal  claim  is 
essentially  the  same  claim  as  that  which  was  litigated 
in  the  State  action.  If  Appellee  is  correct  in  this 
position,  he  is  suggesting  that  Appellants  should  have 
engaged  in  an  exercise  in  futility,  for,  under  Appel- 
lee's theory,  judgment  in  the  State  action,  if  prior  to 
judgment  in  the  Federal  action,  would  have  barred 
fuiiiier  proceedings  in  the  Federal  action  on  prin- 
ciples of  res  judicata.  Appellee's  suggestion  thus 
boils  down  to  a  conception  that  the  parties  should 
have  engaged  in  simultaneous  litigation  in  State  and 
Federal  courts  of  coiTesponding  State  and  Federal 
claims,  with  the  parties  imdertaking  a  race  to  judg- 
ment. Under  this  theory  the  first  court  to  reach  judg- 
ment would  prevail  over  the  other."  Clearly,  a  less 
whimsical  approach  to  the  administration  of  justice 
under  a  Federal  system  exists. 

In  our  view,  the  procedure  adopted  by  Appellants 
was  both  appropriate  and  reasonable.    Immediately 


^Appellants  could  not  have  protected  themselves  by  filing  suit 
in  Federal  court  and  withholding  service  of  process.  Moore  Co.  of 
Sikeston,  Missouri  v.  Sid  Richardson  Carbon  &  Gasoline  Co.  (E.D. 
Mo.  1964)  237  F.Supp.  817  (although  complaint  filed  within 
limitation  period,  action  barred  by  statute  of  limitation  where 
counsel  failed  to  use  due  diligence  to  serve  process).  Having  filed 
suit  in  Federal  court,,  they  would  have  been  under  a  duty  to 
prosecute  it  with  diligence.  Eule  41(b)  Federal  Rules  of  Civil 
Procedure  (defendant  may  move  for  dismissal  if  plaintiff  fails  to 
prosecute).  Rule  11,  Rules  of  Civil  Practice,  United  States  District 
Court,  Northern  District  of  California  (each  quarter  Calendar 
Judge  shall  call  a  convenient  niunber  of  cases  wherein  no  Memo- 
randum to  Set  has  been  filed  upon  order  to  show  cause  why  they 
should  not  be  dismissed  for  lack  of  prosecution). 


upon  discovery  of  Appellee's  fraud,  they  rescinded  the 
contract  under  California  law  by  notification  to 
Appellee.  When  Appellee  sued  shortly  thereafter, 
Appellants  defended  and  cross-complained  on  the 
basis  of  their  rescission  and  their  corresponding  right 
to  restitution  of  the  $1,000  down  payment.  At  this 
point  their  rescission  was  effective  luider  California 
law;  no  further  legal  action  on  their  part  seemed 
necessary.^ 

If  Appellants  were  mistaken  in  believing  that  on 
those  facts  they  would  obtain  relief  in  the  California 
courts,  it  was  a  reasonable  and  excusable  mistake. 
Appellee  has  himself  cited  cases  which  indicate  that 
at  the  time  the  State  court  action  was  pending,  Cali- 
fornia law  did  provide  relief  in  such  situations.^  See 
Brief  for  Appellee,  page  19.  Appellants  should  not 
be  penalized  for  a  reasonable  mistake  particularly 
where,  as  here,  their  opponent  makes  the  same  error. 
See  England  v.  Louisiana  State  Board,  375  U.S.  421 
(in^ile  enunciated  by  the  court  held  inapplicable  to 


^Appellants  understandably  felt  that  relief  would  be  forthcom- 
ing in  the  California  courts.  Appellee  had  sold  closely-held  cor- 
porate stock  to  Appellants  on  the  basis  of  a  financial  statement 
which  he  prepared  showing  the  company  had  a  profit  of  $5,285 
when  it  had  actually  lost  over  $37,000. 

^Appellee  even  now  goes  far  beyond  this  contention  and  argues 
that  under  California  law  the  duty  of  disclosure  is  as  broad  as 
that  under  Rule  lOb-5.  This  argument  is,  of  course,  totally  refuted 
by  the  opinion  dated  March  27,  1967,  in  Bemiian  v.  Sackett,  1  Civil 
No.  23,182,  Court  of  Appeal,  State  of  California,  First  Appellate 
District,  Division  One  (unpublished  opinion)   (C.T.  219)  : 

"In  any  event,  regardless  of  plaintiff's  status  in  the  corpora- 
tion, he  owed  no  duty  to  defendant  to  disclose  information. 
.  .  ."  (C.T.  234.) 
A  comparison  of  this  opinion  with  Ellis  v.  Carter  (9th  Cir.  1961) 
291  F.2d  270  makes  this  abundantly  clear. 


Appellants  because  their  conduct  was  reasonable 
under  the  circumstances).  In  any  event,  Ax)pellants' 
conduct  does  not  justify  a  total  forfeiture  of  theii* 
Federal  claims. 

From  December  1961,  when  Appellants  rescinded 
the  contract  imtil  May  1965,  when  the  California 
court  entered  judgment,  the  necessity  for  a  Federal 
action  was  wholly  contingent  upon  the  remote  chance 
that  the  State  suit  might  l3e  ineffective.  Appellants' 
claim  for  damages  under  Federal  law,  so  tenuous  and 
contingent,  was  too  remote  and  imcertain  to  support 
a  Federal  damage  action  prior  to  May  1965,  when 
the  State  court  made  its  ruling.^ 

Under  such  circumstances  Federal  courts  are  not 
required  to  apply  the  bar  of  limitations  in  hidebound 
fashion.  [See  Fishhach  &  Moore,  Inc.  v.  Int'l  Union 
(S.D.Cal.  1961),  198  F.Supp.  911,  discussed  in  Brief 
for  Appellants  at  pp.  13-14].  Rather,  they  look  to 
the  realities  or  substance  of  a  claimed  bar.  Thus,  in 
Burnett  v.  New  York  Cent.  E.B.,  380  U.S.  424  (1965), 
the  Supreme  Court  was  presented  mth  the  question 
of  the  applicability  of  the  three-year  F.E.L.A.  statute 
of  limitations  to  a  Federal  action  that  was  conmienced 
over  three  years  after  the  cause  of  action  had  accrued ; 
the  same  cause  of  action,  timely  filed,  in  a  State  court 
had  been  previously  dismissed  by  that   court.    The 


•^Appellee  suggests  that  the  existence  of  Appellants'  claim  to 
$1,000  on  principles  of  i-estitntion  evidences  damage  sufficient  to 
start  the  Federal  limitation  period.  This  siiggestion  ignores  the 
repugnancy  between  restitution  and  damage  claims.  Furthermore, 
the  $1,000  represented  only  4%  of  the  purchase  price.  Viewed  in 
proportion  to  the  entire  transaction,  it  was  de  ininimis. 


Burnett  court  conceded  that  the  F.E.L.A.  statute  of 
limitations  was  applicable  but  held  that  it  was  tolled 
for  the  period  of  the  pendency  of  the  State  court 
action  and  until  the  State  court  dismissal  order 
became  final.  The  Burnett  court  stated  that  the  basic 
inquiry  is  whether  Congressional  purpose  is  effectu- 
ated by  tolling  the  statute  in  given  circumstances  and 
that  examination  of  the  pui*poses  and  policies  imder- 
lying  the  Imiitation  provision  and  the  substantive  act 
itself  were  relevant  in  deteraiining  such  intent.  The 
court  then  observed  (at  pp.  428-430)  : 

''Statutes  of  limitations  are  primarily  designed 
to  assui'e  fairness  to  defendants.  Such  statutes 
'promote  justice  by  preventing  surprises  through 
the  re^'ival  of  claims  that  have  been  allowed  to 
shunber  until  evidence  has  been  lost,  memories 
have  faded,  and  witnesses  have  disappeared.  The 
theory  is  that  even  if  one  has  a  just  claim  it  is 
unjust  not  to  put  the  adversary  on  notice  to  de- 
fend within  the  period  of  limitation  and  that  the 
right  to  be  free  of  stale  claims  in  time  comes  to 
prevail  over  the  right  to  prosecute  them.'  Order 
of  Railroad  Telegraphers  v.  Railway  Express 
Agency,  Inc.,  321  U.S.  342,  348-349  [64  S.Ct.  582, 
586,  88  L.Ed.  788].  Moreover,  the  courts  ought  to 
l^e  relieved  of  the  burden  of  trying  stale  claims 
when  a  plaintiff  has  slept  on  his  rights  [footnote 
omitted] . 

"This  policy  of  repose,  designed  to  protect  de- 
fendants, is  frequently  out  weighed,  however, 
where  the  interests  of  justice  require  vindication 
of  the  plaintiff's  rights.  *  *  * 

"*  *  *  Petitioner  here  did  not  sleep  on  his  rights 
but  brought  an  action  within  the  statutory  period 


in  a  state  court  of  competent  jurisdiction. 
Service  of  process  was  made  upon  the  respondent 
notifying-  him  that  petitioner  was  asserting  his 
cause  of  action.  While  venue  was  improper  in 
the  state  court,  luider  Ohio  law  venue  ol^jections 
may  be  waived  by  the  defendant  [footnote 
omitted],  and  evidently  in  past  cases  defendant 
railroads,  including-  tliis  respondent,  had  waived 
objections  to  venue  so  that  suits  by  nonresidents 
of  Ohio  could  proceed  in  state  courts  [footnote 
omitted].  Petitioner,  then,  failed  to  file  a  FELA 
action  in  the  federal  courts,  not  because  he  was 
disinterested,  but  solehj  he  cause  he  felt  that  his 
state  action  was  siiijieient.  Respondent  could  not 
have  relied  upon  the  policy  of  repose  embodied  in 
the  limitation  statute,  for  it  was  aware  that  peti- 
tioner was  actively  pursuing  his  FELA  remedy; 
in  fact,  respondent  appeared  specially  iu  the  Ohio 
coiui:  to  file  a  motion  for  dismissal  on  groimds  of 
improper  venue.''    (Emphasis  added.) 

If  Appellants  have  slept  on  their  rights  in  this 
case,  it  has  been  a  fitful  sleep.  The  controversy  has 
been  intensely  and  vigorously  litigated  since  its  incep- 
tion by  Appellee.  In  no  conceivable  sense  has  Appellee 
been  surprised  "through  the  revival  of  claims  that 
have  been  allowed  to  slumber."  On  the  contrary,  Ap- 
pellee has  had  every  reason  to  believe  that  Appellants 
would  pursue  all  avenues  available  in  their  search 
for  justice.  It  camiot  be  a  suirprise  that  Appellants 
relied  first  on  State  court  remedies  which  they 
believed  to  be  sufficient  and  which  they  were  required 
to  present  when  Appellee  sued  them  in  State  court. 
Nor  can  it  be  a  surprise  that  when  relief  was  denied 


Appellants  in  State  court,  they  promptly  and 
vigorously  prosecuted  the  Federal  remedies  which 
thereupon  became  actionable. 


CONCLUSION 

As  i>reviously  shown,  Appellants'  Federal  claim  did 
not  accrue  imtil  May  1965  when  they  first  suffered 
damage  as  a  result  of  Appellee's  conduct.  Their  action 
in  the  coiu*t  below  was  therefore  timely  under  any 
view  of  the  case.  Furthennore,  even  if  their  claim 
accmed  in  1961,  as  Appellee  contends,  the  circum- 
stances of  this  case  and  the  interetsts  of  justice  require 
that  the  statute  of  limitations  be  tolled  during 
pendency  of  the  State  court  litigation. 

Clearly  Congress  never  intended  that  the  Federal 
remedies  it  established  for  shady  securities  trans- 
actions be  frustrated  in  the  manner  here  emi^loyed  by 
Appellee. 

Dated,  San  Francisco,  California, 
April  2, 1968. 

Respectfully  submitted, 

Nathan  S.  Smith, 
James  Gr.  Seely,  Jr., 
Attorneys  for  Appellants. 


8 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Nathan  S.  Smith, 
Attorney  for  Appellants. 
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STATEMENT  OF  FACTS 
On  November  26,  1965,  plaintiff  filed  a  complaint  in 
the  United  States  District  Court,  seeking  damages  for 
personal  injuries.  She  alleged  that  Kano  Kawamura,  a 
vice-consul  of  Japan,  so  negligently  operated  a  motor 
vehicle  owTied  by  himself,  the  Japanese  Consulate  and 
certain  Doe  defendants,  bearing  license  No.  Consular 
Corps  193,  that  it  struck  and  injured  plaintiff  on 
September  1,  1964  in  the  City  and  County  of  San 
Francisco.  Appellee  moved  for  a  dismissal  of  the 
action  on  the  ground  that  it  was  barred  because  it 
was  not  filed  within  one  year  after  the  accrual  of  the 
cause  of  action.  On  July  5,  1966  the  District  Court 
granted  the  motion  and  on  July  26,  1966  judgment  of 
dismissal  was  entered.  On  July  19,  1966  appellant  filed 


her  Notice  of  Appeal  from  the  Order  Grranting  Motion 
to  Dismiss.  The  record  on  that  appeal  (No.  21296) 
was  duly  prepared  and  filed  with  this  court  on  August 
24,  1966.  The  appeal  was  docketed  on  September  23, 
1966. 

On  March  28,  1967,  appellant  filed  in  the  District 
Court  her  Notice  of  Motion  for  Order  Vacating  Judg- 
ment of  Dismissal.  On  May  2,  1967,  the  District  Court 
denied  the  motion  to  vacate  the  dismissal.  Appeal  No. 
22183  was  taken  from  that  Order. 


QUESTIONS  PRESENTED 

The  question  raised  in  appeal  No.  21296  is  whether 
California's  one  year  statute  of  limitations  applies  to 
an  action  for  personal  injuries  suffered  in  California 
which  is  brought  against  a  vice-consul  of  a  foreign 
comitry  in  federal  district  court. 

The  question  raised  in  appeal  No.  22183  is  whether 
the  district  court  abused  its  discretion  in  denying 
appellant's  motion  to  vacate  the  dismissal. 


SUMMARY  OF  ARGUMENT 

The  reasons  why  the  California  one  year  statute  of 
limitations  applies  to  this  case  were  set  out  in  appel- 
lee's brief  filed  in  appeal  No.  21296,  and  the  court's 
attention  is  respectfully  directed  to  that  brief. 

In  appeal  No.  22183  appellant  contends  that  her 
Motion  to  Vacate  Judgment  of  Dismissal  should  have 


been  granted.  A  motion  for  such  relief  under  Rule 
60(b)  is  addressed  to  the  coui't's  discretion,  and  will 
not  be  reversed  unless  the  record  shows  an  abuse  of 
discretion.  The  end  of  providing  expeditious  and  con- 
clusive terminations  of  litigation  should  not  be  set 
aside  for  a  litigant  who  first  chooses  to  appeal  a  judg- 
ment and  later,  after  long  delay  and  without  offering 
any  reason  therefor,  seeks  to  have  that  judgment 
vacated.  Appellant  failed  to  present  any  facts  in  sup- 
port of  her  motion  to  justify  granting  the  relief 
sought.  Consequently,  there  was  no  abuse  of  discretion 
and  the  motion  was  properly  denied. 

The  record  shows  no  facts  other  than  the  filing, 
more  than  a  year  after  the  cause  of  action  accrued,  of 
a  personal  injury  lawsuit. 


ARGUMENT 

L  THE  DISTRICT  COURT  DID  NOT  ABUSE  ITS  DISCRETION 
IN  DENYING  APPELLANT'S  MOTION  TO  VACATE  THE 
DISMISSAL. 

A.  A  Motion  Under  Rule  60(b)  Is  Addressed  to  the  Discretion 
of  the  Court, 

The  deteiinuiation  of  whether  to  grant  or  deny  a 

motion  for  relief  under  Rule  60(b)  involves  a  discre- 

tionaiy  appraisal  of  the  facts  of  the  particular  case. 

7  Moore's  Federal  Practice,  §60.19 ; 

Assman  v.  Fleming  (CCA  8th,  1947)  159  F.2d 

332; 

LedivitJi  V.  Sforkan  (D.  Neb.  1942)  6  F.R.  Serv. 

606.24,  Case  2,  2  F.R.D.  539. 


Such  discretionary  action  will  not  be  lightly  inter- 
fered with  by  an  appellate  coui-t. 

Nederlandsche  Handel-Mautschappij  N.  V,  v. 
Jay  Emm,  Inc.  (CA  2d  1962)  301  F.2d  114. 

Appellant  concedes  that  the  trial  court's  ruling  on 
such  a  motion  should  be  reversed  only  on  a  showing  of 
abuse  of  discretion. 

Appellant's  Opening  Brief  (appeal  No.  21296), 
Page  4. 

B.    The  Record  Shows  That  There  Was  No  Abuse  of  Discretion 
by  the  District  Court. 

A  review  of  the  record  shows  that  the  original  order 
granting  dismissal  was  filed  on  July  5,  1966.  Appellant 
chose  to  stand  on  her  claim  that  some  longer  period 
than  the  one-year  statute  of  limitations  applied  to  her 
bare  personal  injury  complaint.  She  took  an  appeal 
from  the  order  of  dismissal  on  the  record  as  it  stood, 
rather  than  seeking  leave  to  file  an  amended  com- 
plaint. She  filed  her  notice  of  appeal  on  July  19,  1966, 
the  record  on  appeal  was  filed  and  the  matter  docketed 
in  this  court. 

Some  nine  months  later,  appellant  or  her  coimsel 
had  second  thoughts  about  the  choice  they  had  made. 
They  decided  that  a  different  strategy  should  have 
been  followed.  A  notice  of  motion  to  vacate  the  dis- 
missal was  thus  filed  on  March  28,  1967. 

Rule  60(b)  is  not  intended  to  provide  a  litigant 
relief  from  his  or  her  own  considered,  deliberate  choice 
of  the  manner  in  which  to  proceed  when  hindsight 


suggests  tliat  the  choice  originally  made  may  not  have 
been  a  wise  one. 

Ackermann  v.  United  States  (1950)  340  U.S. 
193,  71  S.Ct.  209,  95  L.Ed.  207. 

The  record  does  not  clearly  indicate  which  of  the 
several  grounds  for  relief  appellant  intended  to  urge. 
The  "Statement  of  Reasons  and  Memorandmn  of 
Points  and  Authorities"  mentions  mistake  or  inadver- 
tence and  newly  discovered  evidence.  Clerk's  Tran- 
script in  appeal  No.  22183,  Page  4.  However,  no 
showing  of  any  facts  to  support  any  groimds  for  relief 
was  made.  To  the  contrary,  the  affidavit  of  Victor  J. 
Van  Bourg  shows  that  appellee's  status  as  a  vice- 
consul  was  known  to  appellant  ])efore  she  ever  filed 
her  original  complaint  in  the  District  Court  (and  in 
fact  that  complaint  itself  alleges  that  appellee  was  a 
vice-consul.)  No  facts  showing  any  mistake,  inadver- 
tence or  newly  discovered  evidence  were  presented  to 
the  court  in  support  of  the  motion. 

Subdivision  (6)  of  Rule  60(b)  allows  granting  of 
relief  for  "any  other  reason  justifying  relief."   As 
commentators  have  pointed  out,  there  must  be  some 
showing  of  justification  for  the  relief. 
7  Moore's  Federal  Practice  295. 

Appellant  made  no  showing  to  justify  such  relief. 
Absolutely  no  reason  w^as  offered  for  the  failure  to 
seek  leave  to  file  an  amended  complaint  when  the 
original  order  of  dismissal  was  made.  Nor  was  any 
justification  offered  for  delaying  nine  months,  or  any 
evidence  presented  of  anything  which  had  occurred 
during  that  period  which  justified  relief.  If  anything, 


it  would  appear  that  granting  the  motion  to  vacate 
would  have  been  an  abuse  of  discretion. 

Without  some  sliowing  of  justification,  the  District 
Couii;  had  no  choice  but  to  deny  the  motion  to  vacate 
the  judgment.  Appellant  contends  that  denial  of  that 
motion  was  an  abuse  of  discretion ;  quite  the  contrary, 
in  the  absence  of  any  showing,  granting  the  motion 
would  have  been  an  abuse  of  the  court's  discretion. 

The  conclusion  seems  inescapable  that,  in  the 
absence  of  any  showing  of  reasons  why  only  a  bare 
negligence  complaint  was  initially  filed,  and  nothing 
w^as  done  to  amend  the  complaint  until  nine  months 
after  the  first  of  the  two  present  appeals  was  taken, 
the  District  Court's  ruling  was  within  its  discretion, 
and  in  fact  was  the^  only  ruling  justified  by  the  record. 


n.  POLICIES  FAVORING  ORDERLY  ADMINISTRATION  OF 
JUSTICE  SUPPORT  THE  DENIAL  OF  BOTH  OF  PLAINTIFF'S 
APPEALS. 

The  policies  behind  finality  of  judgment  and  expedi- 
tious decision  of  controversies  require  that  judgments 
not  be  set  aside  except  for  good  reason. 

In  order  for  justice  to  be  administered  in  an  orderly 
fashion,  litigation  must  terminate  at  some  reasonable 
time.  If  courts  are  to  perform  their  function  of  settle- 
ment of  private  disputes,  then  their  judgments  must 
be  conclusive  of  the  matters  submitted  to  them  for 
decision. 

Southern  Pacific   R.R.   Co.   v.    United  States 
(1897)  168  U.S.  1,  18  S.Ct.  18,  42  L.Ed.  355. 


Perhaps  as  necessary  as  providing  condttsive  dis- 
position of  private  disagreements  by  finality  of  judg- 
ments is  the  providing  of  expeditious  disposition  of 
such  disputes  by  efficient  administration  of  justice. 

Neither  of  these  goals  should  be  permitted  to  stand 
in  the  way  of  justice;  on  the  other  hand,  the  benefits 
arising  from  finality  and  expeditiousness  should  not  be 
undermined  by  peiTaitting  a  litigant  who  has  chosen  to 
take  an  appeal  from  a  judgment  to  reopen  the  judg- 
ment while  the  appeal  is  still  pending  long  after  its 
entry  without  showing  a  good  reason  for  doing  so. 


m.  NO  BASIS  IS  DEMONSTRATED  FOR  TOLLING  THE 
APPLICABLE  CALIFORNIA  STATUTE  OF  LUMITA- 
TIONS. 

Appellant,  in  both  her  Opening  Brief  in  appeal  No. 
21296  and  in  her  Opening  Brief  on  Consolidated  Ap- 
peals, contends  that  the  record  justified  tolling  the  one 
year  statute  of  limitations.  But  no  facts  justifying 
such  tolling  appear  from  the  record.  It  is  uncon- 
troverted  that  appellant  filed  hei'  complaint  more  than 
one  year  after  the  accident.  She  now  says,  that  the 
complaint  was  ''ineptly  pleaded."  Appellant's  Open- 
ing Brief  (appeal  No.  21296),  Page  5.  P'ollo^^ing 
this  dismissal,  she  chose  to  stand  on  that  complaint, 
and  on  her  contention  that  some  limitation  other  than 
one  year  applied  to  the  case  and  took  the  fii'st  of  these 
two  appeals  on  that  basis. 

Nine  months  later,  mthout  offering  any  reason  for 
not  ha^dng  pleaded  additional   facts  in  her  original 
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complaint  or  for  not  having  sought  leave  to  amend  it, 
she  sought  leave  to  have  the  dismissal  vacated.  The 
motion  was  denied  and  appellant  took  the  second  of 
these  appeals. 

The  record  brought  by  appellant  before  this  court  is 
simply  one  of  an  action  for  personal  injuries  filed 
more  than  one  year  after  the  cause  of  action  accrued. 

As  such,  in  the  interests  of  orderly  operation  of  the 
judicial  system,  at  both  the  trial  and  appellate  levels, 
the  two  appeals  should  be  rejected. 

Dated,  San  F'rancisco,  California, 
January  5,  1968. 

Sedgwick,  Detert,  Moran  &  Arnold, 
By  P.  Beach  Kuhl, 

Attorneys  for  Appellee. 


Certificate  of  Counsel 
I  certify  that,  in  comiection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  wdth  those  rules. 

P.  Beach  Kuhl, 

Attorney  for  Appellee. 
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APPELLANT'S  BRIEF 

Appeal  from  the  Final  Judgment  of  the  United 
States  District  Court  for  the  District  of  Oregon. 
THE  HONORABLE  ROBERT  C.  BELLONI,  Judge 

STATEMENT  OF  JURISDICTION 

This  action  was  filed  on  October  4,  1966,  in 

the  United  States  District  Court  for  the  District  of 

Oregon  (R.  1).   As  set  forth  in  the  complaint  (R.  1), 

ajid  answer  (R.  3)  and  the  pretrial  order  (R.  12),  diversity 

of  citizenship  existed  between  the  parties  and  the  amount 

in  controversy  exceeded  $10,000,  exclusive  of  interest  and 

costs.   Accordingly,  the  jurisdiction  of  the  District 


The  Clerk's  record  is  referred  to  herein  as  "R."  The 
reporter's  transcript  is  referred  to  as  "Tr." 
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Court  was  properly  invoked  under  the  provisions  of  28  USCA, 
Section  1332. 

The  action  was  tried  before  the  Honorable  Robert 
C.  Belloni,  sitting  with  a  jury,  on  June  13  and  l4,  196?. 
The  jury  returned  its  verdict  in  favor  of  plaintiff- 
appellee  ajid  against  defendant -appellant,  and  against 
defendant -appellant  and  in  favor  of  third  party  defendant- 
appellee,  whereupon  the  District  Court  entered  its  judgment 
based  upon  the  verdicts  on  June  l4,  19^7  (R.  85). 

Defendant -appellant  filed  a  motion  for  judgment 
n.o.v.  and  for  a  new  trial  on  June  26,  I967  (R.  86),  which 
was  denied  by  order  of  the  District  Court  dated  July  10, 
1967  (R.  93).  Defendant -appellant  filed  notice  of  appeal 
on  August  8,  1967  (R.  95),  within  the  time  allowed  by 
Rule  73(a),  Federal  Rules  of  Civil  Procedure. 

By  reason  of  the  foregoing,  this  court  has 
jurisdiction  to  review  the  judgment  of  the  District  Court 
under  the  provisions  of  28  USCA,  Section  1291. 

STATEMENT  OF  THE  CASE 
A.  Nature  of  the  Action 

This  is  an  action  brought  by  Wayne  Crawford 
("plaintiff,")  a  longshoreman,  against  Judith  Ann  Liberian 
Transport  Corporation,  Ltd.  ("Shipowner,")  owner  of  the 
vessel  JUDITH  ANN,  for  personal  injuries  allegedly  sus- 
tained by  plaintiff  while  engaged  in  the  discharge  of  cargo 


from  the  vessel  at  Portland,  Oregon,  on  May  3,   1966. 
Plaintiff's  claim  against  Shipovmer  is  based  upon  the 
alleged  unseaworthiness  of  the  vessel  in  certain  specified 
particulars  (R.  13) • 

Shipo-wner  denied  that  it  -was  liable  to  plaintiff, 
and  impleaded  Brady -Hamilton  Stevedore  Company  ("Stevedore,") 
asserting  a  right  to  indemnity  for  any  liability  that 
might  accrue  against  Shipowner  by  reason  of  plaintiff's 
claim.   Shipowner's  indemnity  claim  is  predicated  upon 
the  proposition  that  if  it  is  liable  to  plaintiff  on 
account  of  its  vessel's  being  unseaworthy,  as  charged 
by  plaintiff,  such  unseaworthy  condition  was  either 
created  by  or  fully  known  to  Stevedore,  which  neverthe- 
less failed  to  stop  work  or  remedy  such  condition  and, 
in  fact,  brought  the  same  into  play  so  as  to  cause 
plaintiff's  injury  (R.  15). 
B.   Summary  of  Facts 

On  May  3,  1966,  plaintiff  was  employed  as  a 
longshoreman  aboard  the  vessel  JUDITH  ANN,  which  was 
berthed  at  Portland,  Oregon  (R.  12).   Plaintiff  was  in 
the  employ  of  Stevedore,  a  master  stevedore  company, 
and  was  engaged  with  his  fellow  longshoremen  in  dis- 
charging cargo  under  the  express  direction  and  control 
of  Stevedore  (R,  12).   Stevedore's  activities  in 
connection  with  the  discharge  of  the  vessel  were  being 
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performed  pursuant  to  a  written  contract  with  the  charterer 
of  the  vessel  (R.  12^  13;  Ex.  31). 

Plaintiff  was  working  in  a  longshoreman  gang 
which  was  discharging  a  cargo  of  steel  reinforcing  bars 
(rebars)  from  the  lower  hold  at  No.  4  hatch  (Tr.  51^  58). 
The  steel  bars  were  in  bundles  and  were  approximately 
twenty  feet  long  (Tr.  59).   In  order  to  remove  the  bundles 
of  steel  bars 5  the  longshoremen  were  using  a  cradle -type 
"pickup"  sling  (Tr.  79).  This  sling  was  inserted  under 
one  end  of  the  load,  which  was  then  raised  by  means  of  a 
dockside  crane  (Tr.  79).  At  the  time  of  the  plaintiff's 
accident J  one  end  of  a  load  of  steel  bars  had  been  so 
hoisted- -approximately  three  feet  high- -and  the  load 
stopped  (Tr.  62_,  79)  ^  either  for  the  purpose  of  then 
putting  a  regular  loading  sling  around  the  load,  as 
testified  to  by  some  of  the  witnesses  (Tr.  60_,  79,  123), 
or  of  placing  a  4  x  4  timber  under  the  load,  which  one 
of  the  witnesses  testified  the  plaintiff  was  attempting 
to  do  when  the  accident  occurred  (Tr.  213^  2l4) . 

At  this  point,  the  load,  or  a  portion  of  it, 
slipped  out  of  the  pickup  sling  and  one  or  more  of  the 
bundles  lit  on  a  4  x  4  piece  of  dunnage  which  struck  the 
plaintiff  on  the  head,  causing  the  injuries  complained 
of  (Tr.  63,  66,  80,  117,  213,  214). 
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i         C.   Nature  of  Judgnent 

i  The  jury  returned  its  verdict  in  favor  of 

plaintiff  and  against  Shipowner  in  the  sum  of  $19^,058.55 
and  the  District  Court  entered  judgment  accordingly.   The 
District  Court  likewise  entered  judgment  in  favor  of 
Stevedore  on  Shipowner's  indemnity  claim,  pursuant  to 
the  jury's  verdict, 

D.   Questions  Presented  on  Appeal 

Shipowner,  by  this  appeal,  raises  questions 
relating  both  to  the  trial  of  the  plaintiff's  injury  claim 
against  it  and  to  the  trial  of  its  indemnity  claim  against 
Stevedore . 

With  respect  to  the  plaintiff's  claim,  the 
fuestions  presented  concern  the  propriety  of  the  District 
Court's  action  in  giving  certain  of  the  plaintiff's 
requested  instructions,  and  in  refusing  to  give  certain 
Instructions  requested  by  Shipowner. 

With  respect  to  Shipowner's  indemnity  claim,  this 
ippeal  presents  the  question  of  whether  the  trial  court 
jrred  in  failing  to  direct  a  verdict  in  favor  of  Shipowner 
)n  this  issue.  Additionally,  error  is  asserted  in 
'onnection  with  the  trial  court's  failure  to  give  certain 
Jistructions  requested  by  Shipowner  and  in  failing  to  submit 
'O  the  jury  a  special  verdict  form  to  delineate  the  factual 
ssues  to  be  determined. 


SPECIFICATIONS  OF  ERROR 
A.   Plaintiff's  claim  against  Shipowner: 

1.  The  District  Court  erred  in  giving  plaintiff's 

Requested  Instruction  No.  7,    as  follows: 

"I  instruct  you  that  the  shipowner  is  liable 
for  unseaworthiness J  regardless  of  negligence, 
whenever  the  ship  or  its  gear  is  not  reasonably- 
fit  for  the  purpose  for  which  it  was  intended. 
This  liability  extends  to  longshoremen  who 
work  aboard  the  vessel  and  employ  contracting 
stevedore  companies.  Even  if  the  owner  engaged 
others J  such  as  the  stevedore  companies  who  supply 
equipment  necessary  for  stevedoring  operations , 
he  must  still  answer  to  a  longshoreman  if  the 
gear  proves  to  be  unseaworthy. 

"I  further  instruct  you  that  if  the  injuries 
to  the  plaintiff  were  caused  by  some  malfunctioning 
in  the  rigging  used  for  unloading  the  vessel  or  by 
some  defect  in  the  equipment  used,  or  if  there 
was  improper  use  of  the  equipment  by  other  long- 
shoremen, the  shipovmer  would  be  liable  to  the 
plaintiff  for  unseav/orthiness.  The  obligation 
of  providing  seaworthy  equipment  is  absolute  and 
extends  to  all  loading  or  unloading  equipment 
used  on  the  vessel."  (Tr.  278-279). 

Counsel  for  Shipov/ner  duly  excepted  to  the 

giving  of  this  instruction,  as  follows: 

"I  will  also  object  to  the  giving  of  Plaintiff's 
Requested  Instruction  No.  7,  and  with  particular 
reference  to  the  second  paragraph  in  which  you 
instructed,  'If  the  injuries  to  plaintiff  were 
caused  by  some  malfunction  in  the  rigging  used 
for  loading  the  vessel  or  by  some  defect  in 
the  equipment  used.'   I  think  'loading  the 
vessel'  is  a  typographical  error,  and  I  am  not 
sure  if  I  followed  you  close  enough  to  see  if 
you  interpolated  unloading  or  not.   But  in  any 
event,  there  is  no  evidence  to  the  effect  that 
there  is  any  malfunctioning  in  the  rigging." 
(Tr.  298). 

2.  The  District  Court  erred  in  giving  plaintiff's 


"You  are  Instructed  that  the  duties  imposed 
upon  the  shipowners  and  the  law  in  respect  to  the 
safety  of  employees  are  nondelegable;   that  is 
to  say,  the  employer  cannot  delegate  the 
performance  of  those  duties  to  ajiy  other 
agent  or  employee.  The  defendant  in  this 
case  cannot  absolve  itself  of  the  performaince 
of  those  duties,  nor  could  it  delegate  the 
performance  of  them  to  employees,  to  the 
stevedore  company,  nor  to  anyone  else,  but 
they  adhere  to  the  defendant  shipowner  without 
the  possibility  of  suspension  or  interruption." 
(Tr.  279). 

Counsel  for  Shipowner  duly  excepted  to  the 

giving  of  this  instruction,  as  follows; 

"I  also  take  exception  to  Plaintiff's  Requested 
Instruction  No.  8  in  which  it  is  stated  that, 
"The  duties  imposed  upon  the  shipowner  and 
the  law  with  respect  to  the  safety  of  employees 
is  nondelegable. '   This  is  true,  but  then  you 
went  on  to  say,  'The  employer  cannot  delegate 
the  performance  of  those  duties  to  any   agent 
or  employee.'   I  take  exception  to  this.  The 
employer  can  delegate  the  performance.  He 
cannot  rid  himself  of  the  obligation,  but  the 
ship  certainly  can  go  into  port  and  hire  a 
stevedore  to  accomplish  the  performance  of 
the  duties."  (Tr.  298). 

3.  £Lnd  4.  The  District  Court  erred  in  failing  to  give 

Shipowner's  Requested  Instructions  No,  24  and  No,  25 , 

respectively,  as  follows: 

No.  24.    "The  plaintiff  contends  in  this  case  that 
the  ship  was  iiinseaworthy  because  of  improper 
stowage  of  cargo.   I  instruct  you  that  the 
method  or  manner  of  cargo  stowage  renders  a 
vessel  unseaworthy  only  when  it  results  in  an 
unreasonable  hazard  to  the  safety  of  the  men 
required  to  work  in  and  around  the  cargo.   The 
mere  fact  that  a  particular  manner  of  stowage 
requires  more  effort  in  order  to  discharge  the 
cargo,  or  requires  the  use  of  other  and 
different  equipment  than  may  be  customarily 
used  for  cargo  discharge,  does  not  make  the 
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vessel  unseaworthy  so  long  as  methods  and  equip- 
ment are  available  which  can  be  used  to  discharge 
the  cargo  without  undue  or  unreasonable  risk  to 
the  safety  of  those  performing  the  work,"  (R.  72). 

No.  23.        "I  instruct  you  that  the  fact  that  cargo 

is  stowed  in  such  a  manner  as  to  require  the  use 

of  a  pick-up  sling  in  order  to  discharge  it 

does  not  render  the  vessel  unseaworthy,"  (R.  73) • 

Counsel  for  Shipowner  duly  excepted  to  the  court's 

failure  to  give  these  requested  instructions,  as  follows: 

"/T  also  except,  vour  Honor,  to  the/  *  *  * 
failure  to  give  Nos,  24,  25,  smd  26.   Now, -the- 
only  reason  I  requested  26  was  to  point  out  to 
the  jury  that  the  law  regarding  the  extension 
of  the  obligation  of  seaworthiness  does  not 
extend  to  the  stevedore  company,  although  it 
does  to  the  longshoremen,"  (Tr.  299-30O), 

B,   Shipowner's  indemnity  claim  against  Stevedore; 

1,  The  District  Court  erred  in  failing  to  grant 
Shipowner's  motion  for  a  directed  verdict  on  its  indemnity 
claim  against  Stevedore  and  in  denying  its  motion  for 
judgment  n.o.v.  made  following  the  entry  of  judgment. 

At  the  close  of  the  evidence,  counsel  for  Shipowner 

orally  moved  for  a  directed  verdict  against  Stevedore, 

as  follows: 

"Mr.  Carl sen:  *  *  *  i  hope  maybe  we  can  alleviate 
that  right  now,  your  Honor,  with  my  motion  for  a 
directed  verdict  against  the  stevedore. 

"I  think  as  a  matter  of  law  that  there  is 
no  question  under  all  the  facts  presented  here 
that  a  directed  verdict  must  be  presented,  and 
maybe  we  could  eliminate  the  necessity  of  sub- 
mitting that  aspect  of  it  to  the  jury, 

"The  Court:  Do  you  have  anything  to  say  other 
than  what  you  said  in  your  defendant ' s  memorandum 
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on  the  indemnity  claim?  This  is  your  argiiment, 
isn't  it?  /The  memorandum  referred  to  by  the 
court  appears  in  the  record^  R.  2\-ZjJ 

"Mr,  Carlsen:  Yes,  your  Honor,  plus --the  law 
in  the  memorandum,  plus  it  is  clear  that  there 
•was  knowledge  of  the  condition  on  the  part  of  the 
stevedore  prior  to  the  time.  There  is  no  question 
about  the  fact  that  if  unseaworthiness  is  found, 
that  unseaworthy  condition  was  brought  into  play 
by  the  stevedore.  There  is  no  question  also  that 
if  it  is  found  that  the  sling  used  was  improper, 
then  that  sling  was  furnished  by  the  stevedore, 
*  *  *.   (Tr,  256-257). 

"The  Court;  The  defendant's  memorandum  on  this 
indemnity  claim  goes  on  for  six  pages  and  states 
the  law,  and  I  think  it  states  it  accurately, 
ajid  then  it  makes  this  huge  leap  as  a  conclusion: 
'Based  upon  the  principles  set  forth  above,  defendant 
respectfully  urges  that  it  is  entitled  to  indemnity 
against  third  party  defendant  as  a  matter  of  law. ' 
But  it  goes  on  for  six  pages  and  doesn't  require 
that  conclusion,  I  can't  find  a  single  case  which 
you  have  cited- -and  I  read  them — which  says  any- 
thing about  the  third  party  defendant  being 
liable  without  fault. 

"Mr,  Carlsen:  Well,  your  Honor,  the  fault  is 
continuing  to  work  when  the  stevedore  was  in 
possession  of  knowledge  that  continuing  to 
work  might  create  a  dangerous  condition,  (Tr, 
259-260), 

"The  Court:  Well,  that  motion  is  denied,"  (Tr.  26l). 

Additionally,  Shipowner  requested  an  instruction 

which,  by  its  terms,  directed  a  verdict  in  favor  of  Shipowner 

against  Stevedore  on  the  indemnity  issue.   This  was 

Shipowner's  Requested  Instruction  No,  17^  as  follows: 

"I  instruct  you  that,  under  the  evidence 
presented  in  this  case,  the  defendant  vessel  owner 
is  entitled  to  indemriity  against  the  third  party 
defendant  stevedore  company  for  any  liability 
you  may  find  the  defendant  has  to  the  plaintiff 
in  this  case.  Accordingly,  if  you  return  your 
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verdict  in  favor  of  the  plaintiff,  you  shall  like- 
wise return  your  verdict,  in  an  identical  amount, 
in  favor  of  the  defendant  and  against  the  third 
party  defendant."  (R.  65). 

Counsel  for  Shipowner  duly  excepted  to  the 

court's  failure  to  give  this  instruction: 

"I  also  except,  your  Honor,  to  the  failure 
of  the  Court  to  give  our  Requested  Instruction 
No.  IJ,   which  requires  a  directed  verdict  against 
the  third  party.  *  *  *"  (Tr.  299). 

Following  the  entry  of  judgment  upon  the  verdict. 

Shipowner  filed  its  motion,  as  against  Stevedore,  for 

judgment  n.o.v.  in  accordance  with  its  motion  for  a 

directed  verdict  (R.  87-89).   This  motion  was  denied  by 

order  of  the  District  Court  dated  July  10,196?  (R.  93). 

2.,  3-}   ^-    and  5.   The  District  Court  erred  in  failing  to 

give  Shipowner's  Requested  Instructions  Nos.  18,  19^  21 

and  22,  respectively,  as  follows: 

No .  18 .    "I  instruct  you  that  it  is  undisputed  in 
this  case  that  the  pick-up  sling  being  used  by 
the  stevedore  company  at  the  time  of  the 
plaintiff's  accident  was  furnished  and  pro- 
vided by  the  stevedore  company.   I  further 
instruct  you  that,  for  purposes  of  this  case, 
the  stevedore  company  is  charged  with  knowledge 
of  the  condition  of  this  pick-up  sling.   If 
you  find,  under  the  instructions  I  have  given 
you,  that  the  plaintiff  is  entitled  to  recover 
against  the  defendant  vessel  ov/ner  because 
this  pick-up  sling  was  inadequate  or  unsafe, 
in  not  being  equipped  v/ith  a  hook  or  other 
securing  device  to  keep  it  from  slipping,  then 
I  instruct  you  that  the  vessel  owner  is  entitled 
to  indemnity  from  the  stevedore  company  as  a 
matter  of  law  and  you  will  return  your  verdict 
accordingly."  (R.  66). 

No .  19 .    "If  you  find,  under  the  instructions  I  have 
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given  you,  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  vessel  owner  because 
the  stowage  of  the  cargo  in  question  was  such 
as  to  render  the  vessel  unseaworthy,  eind  if 
you  further  find  that  the  employees  of  the 
stevedore  company  were  aware  of  the  method 
and  manner  in  which  the  subject  cargo  was 
stowed  but  the  stevedore  company  failed  to  stop 
work  or  to  take  steps  to  remedy  such  condition 
before  proceeding  with  the  discharge  of  cargo, 
then  I  instruct  you  that  the  vessel  owner  is 
entitled  to  indemnity  from  the  stevedore 
company  as  a  matter  of  law  and  you  will  return 
your  verdict  accordingly."  (R.  67). 

No ♦  21 .    "I  instruct  you  that  if  the  conditions 
surrounding  the  discharge  of  cargo  flrom  the 
subject  vessel  were  such  as  to  render  the 
operations  unsafe  for  the  longshoremen  per- 
forming such  discharging  services,  then  it  was 
the  duty  of  the  stevedore  compsiny  to  stop  such 
discharging  operations  when  it  reasonably 
appeared  that  to  proceed  would  be  unsafe.   If 
you  have  based  an  award  for  the  plaintiff  upon 
a  finding  either  that  the  improper  stowage  of 
cargo  created  an  unsafe  condition  or  that  the 
use  of  a  pick-up  sling  not  equipped  with  a  hook 
or  other  securing  device  created  an  unsafe 
condition  and  if  you  further  find  that  the 
stevedore  company  knew  or  should  have  known 
of  such  unsafe  condition  or  conditions  and 
did  not  suspend  or  stop  the  discharging  ope- 
rations, then  the  failure  of  the  stevedore 
company  in  such  regard  would  constitute  a 
breach  of  its  duty  and  you  should  return  your 
verdict  in  favor  of  the  vessel  owner  on  its 
third  party  indemnity  claim."  (R.  69). 

No.  22.    "I  instruct  you  that  although  a  vessel  owner 
may  be  initially  responsible  for  the  creation 
or  existence  of  an  unseaworthy  condition 
which  renders  the  vessel  unsafe  for  longshoremen 
who  are  required  to  work  aboard,  the  stevedore 
company  which  has  undertaken  to  load  or  dis- 
charge the  vessel  still  owes  the  duty  to  the 
vessel  owner,  when  it  knows  or  has  reason  to 
know  of  the  existence  of  such  condition,  to 
suspend  or  stop  work  until  the  same  can  proceed 
in  safety.   So  in  this  case,  if  you  find  that 
the  stevedore  company  knew  or  reasonably  should 


have  knovm  of  aaiy  unseaworthy  condition  which 
rendered  it  unsafe  for  its  longshoremen  em- 
ployees to  -work  aboard  the  vessel,  its  failure 
to  suspend  or  stop  operations  until  the  v/ork 
could  safely  resume  would  be  a  breach  of  its 
obligation  to  the  vessel  owner  which  would 
entitle  the  vessel  owner  to  indemnity  for 
any  loss  or  liability  which  would  not  have 
occurred  had  the  work  been  stopped.  This  is 
so  even  though  the  vessel  owner  may  have  been 
responsible  initially  for  the  unseaworthy 
condition  which  created  the  hazard.   In  other 
words,  if  a  stevedore  company  brings  an 
existing  unseaworthy  condition  into  play 
either  by  utilizing  an  unsafe  method  to 
discharge  cargo  or  by  continuing  with  work 
when  it  knows  or  should  know  that  it  is 
unsafe  to  do  so,  this  will  constitute  a 
breach  of  its  obligation  owed  to  the  vessel 
owner."  (R.  70), 

Counsel  for  Shipowner  duly  excepted  to  the 

failure  of  the  court  to  give  the  foregoing  Requested 

Instructions ,  as  follows : 

"^  also  except,  your  Honor,  to  the/"'^  *  * 
failure  to  give  our  Requested  Instruction  No,  l8, 
regarding  that  if  they  find  that  the  injury  was 
caused  by  the  misuse  or  use  of  a  wrong  pickup 
sling,  then  we  are  entitled  to  indemnity. 

"Failure  to  give  our  Requested  Instruction 
No.  19,  in  which  we  ask  the  jury  to  be  advised 
that  if  the  stevedore  company  was  aware  of  the 
method  and  failed  to  stop  work,  then  we  would 
be  entitled  to  indemnity. 

*  *  * 

"No,  21,  in  which  we  ask  that  the  jury  be 
advised  that  under  certain  circumstances,  they 
would  have  the  obligation  to  stop  work, 

"Now,  21  and  22,  your  Honor,  I'm  sure  are 
somewhat  repetitious.  My  exception  goes  to  the 
failure  of  the  Court  to  instruct  the  jury  on  the 
obligation  of  the  stevedore  company  to  stop 
work."  (Tr.  299-30O). 


■'  ■•;V/ 


3j''t    C't    &D:^rrorX'     v  "u 


JanI 


•w  u^.;   . 


6.   The  District  Court  erred  in  failing  to 
submit  to  the  jury  the  special  verdict  form  requested 
by  Shipowner. 

Shipowner  requested  that  a  special  verdict 

form  (R.  83-84)  be  submitted  to  the  jury.  The  court, 

although  commenting  that  the  special  verdict  form  was 

well  prepared,  declined  to  use  it. 

"The  Court:  Well,  I  think  that  it  is  well- 
done,  Mr.  Carlsen.   I  would  prefer  a  general 
verdict  also.   There  are  a  lot  less  problems 
that  arise  after  the  jury  goes  out  to  deliberate, 
from  my  experience.  We  would  seem  to  get  along 
better  with  the  general  verdicts,  which  we 
are  more  used  to."  (Tr,  266). 

Counsel  for  Shipowner  duly  excepted  to  the 

court's  action  in  this  regard: 

"Mr,  Carlsen:  First  of  all,  your  Honor,  I 
except  to  the  Court's  failure  to  submit  the 
special  verdict  form."  (Tr,  297). 

SUMMARY  OP  ARGUMENT 
A.   Plaintiff ' s  claim  against  Shipowner 

The  trial  court  gave  two  instructions  which 
were  improper.   One  of  these  advised  the  jury  that  it 
might  find  liability  against  Shipowner  because  of 
"malfunctioning  in  the  rigging  used" — a  form  of  unsea- 
worthiness entirely  unsupported  by  the  evidence  and,  in 
fact,  not  even  charged  in  the  pleadings.  The  other 
erroneously  told  the  jury  that  Shipowner  could  not 
delegate  to  Stevedore  the  performance  of  any  of  the 
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duties  owed  by  Shipowner  to  shipboard  workers  (as  dis- 
tinguished from  the  responsibility  therefor).   In  the 
context  of  the  instant  case,  both  these  instructions 
were  very  probably  misleading  to  the  jury,  to  Shipowner's 
prejudice. 

Additionally,  the  court  below  refused  to  give 
two  instructions  requested  by  Shipowner  which  related 
to  plaintiff's  charge  that  the  vessel  was  unseaworthy 
because  of  improper  stowage.  These  instructions  set 
forth  correct  statements  of  the  law,  there  existed  a 
proper  evidentiary  basis  for  them  in  the  record  and 
their  substance  was  not  otherwise  covered  by  any  of  the 
instructions  given  by  the  court.  As  a  result.  Shipowner 
was  deprived  of  the  right  to  have  its  theory  of  the  case, 
in  certain  critical  respects,  presented  to  the  jury  by 
appropriate  instructions. 

B,   Shipowner ' s  indemnity  claim  against  Stevedore 
Shipowner  was  entitled  to  a  directed  verdict 
against  Stevedore  upon  its  indemnity  claim.  Any  liability 
of  Shipowner  to  plaintiff  was  necessarily  predicated,  as 
the  issues  were  ultimately  framed,  upon  unseaworthiness 
in  one  of  two  respects --either  (1)  improper  stowage  of 
cargo,  which  rendered  the  discharge  operations  unreasonably 
hazardous  or  (2)  the  use  of  a  pick-up  sling  which  was  not 
equipped  with  a  proper  hook  or  other  securing  device  to 
keep  it  from  slipping  ,   Under  the  evidence  presented. 
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Shipovmer  is  entitled  to  indemnity  from  Stevedore,  as  a 
matter  of  law,  in  either  event. 

It  is  undisputed  that  the  pickup  sling  in 
question,  together  with  the  other  gear  used  by  the  long- 
shoremen, was  furnished  by  Stevedore  and  that  the  entire 
discharging  operation  was  conducted  under  the  direction 
and  control  of  Stevedore.  Accordingly,  if  Shipowner's 
liability  to  plaintiff  is  based  upon  the  use  of  the 
Stevedore  furnished  and  controlled  pickup  sling,  there 
can  be  no  question  as  to  Shipowner's  right  to  indemnity. 

The  same  result  obtains  if  Shipowner's  liability 
is  based  upon  unseaworthiness  resulting  because  the  method 
of  cargo  stowage  created  unreasonable  hazards  or  danger 
to  those  engaged  in  the  work  of  unloading.  The  evidence 
again  affirmatively  shows  that  any  such  unseaworthiness 
was  fully  known  to  Stevedore  at  the  very  outset,  notwith- 
standing which  it  took  no  steps  to  alleviate  or  eliminate 
the  hazards  or  dangers  presented,  did  not  stop  or  discon- 
tinue the  work  and,  by  requiring  its  employees  to  continue 
with  the  unloading  activities  in  the  face  of  such  hazards, 
brought  such  unseaworthy  condition  into  play  so  as  to 
cause  plaintiff's  accident  and  resulting  injuries.   Under 
these  circumstances,  the  rule  is  clear  that  a  vessel 
owner  is  entitled  to  indemnity  from  the  master  stevedore 
to  whom  the  work  is  entrusted. 
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In  any  event,  the  trial  court  committed  pre- 
judicial error  in  refusing  to  give  instructions  requested 
by  Shipowner  which  would  have  fairly  presented  its  theory 
of  the  indemnity  case  to  the  jury.  The  court,  in  fact,  gave 
none  of  the  instructions  requested  by  Shipowner  which  related 
the  applicable  law  governing  the  rights  between  vessel  owner 
and  Stevedore  to  the  particular  facts  of  this  case.   The 
only  instruction  the  jury  was  given  on  this  phase  of  the 
case  was  the  general  charge  that  Stevedore  had  the  duty  to 
perform  its  work  in  a  skillful,  safe,  and  workmanlike  manner 
and  that  if  its  failure  to  do  so  was  the  cause  of  plaintiff's 
accident  then  it  must  indemnify  Shipowner.  Due  to  the 
court's  failure  to  give  Shipowner's  requested  instructions, 
the  jury  remained  entirely  unadvised  that  Stevedore's 
warranty  of  workmanlike  performance  would  be  breached,  and 
Shipowner  entitled  to  indemnity,  if  the  unseaworthiness   ^^ 
upon  which  plaintiff's  recovery  is  based  consisted  of  the 
use  by  Stevedore  of  improper  or  unsafe  appliances  furnished 
by  it,  or  if  the  Stevedore,  with  knowledge  of  an  existing 
unseaworthy  condition,  nevertheless  proceeded  with  the  work 
and  continued  to  subject  its  employees  to  the  dangers  pre- 
sented, thereby  "bringing  into  play"  such  unseaworthy 
condition.   These  points,  of  course,  were  vital  to  Shipowner's 
position  and  the  failure  to  instruct  the  jury  regarding 
them  was  necessarily  prejudicial  to  Shipowner. 


These  errors  were  compounded  by  the  court's 
refusal  to  submit  the  factual  issues  to  the  jury  by  means 
of  a  special  verdict  form--the  practice  strongly  advised 
by  this  court  and  others  in  this  type  of  case.  The  result 
is  that  there  is  no  way  now  to  determine  what  may  have 
been  the  basis  of  the  jury's  ultimate  findings. 

ARGUMENT 
A.   Plaintiff's  Claim  against  Shipowner 

1.   The  tr.ial  court  erred  in  giving  plaintiff's 
Requested  Instruction  No.  7« 

This  instruction  (set  forth  verbatim  at  page  6, 
supra)  told  the  jury  that  "if  the  injuries  to  the  plaintiff 
were  caused  by  some  malfimctioning  in  the  rigging  used 
for  unloading  the  vessel"  Shipowner  would  be  liable  to 
the  plaintiff  for  unseaworthiness. 

Malfunctioning  in  the  rigging  was  not  one  of 
the  specifications  of  unseaworthiness  charged  by  plaintiff, 
nor  was  there  any  evidence  that  plaintiff's  accident  was 
caused  by  any  such  malfunctioning  in  the  rigging.  This 
instruction,  in  effect,  advised  the  jury  that  it  could 
make  a  finding  of  unseaworthiness  on  a  specification 
neither  alleged  nor  proved.  It  is,  of  course,  error  to 
permit  the  jury  to  make  a  determination  of  liability 
upon  a  specification  not  charged. 


Carpenter  v.  Baltimore  &  O.R.  Co.  (CCA  6,  1940) 
109  F2d  373 

"The  appellee  did  not  plead  contributory 
negligence  or  assumed  risk  as  a  defense  and 
no  inference  of  either  upon  the  part  of 
appellant  is  found  in  his  pleadings  -^  *  * 
and  no  issue  is  made  upon  these  questions. 

"Applying  the  -well-recognized  rule  that 
in  determining  the  scope  of  instructions^ 
the  court  must  keep  in  mind  the  issues  as 
made  by  the  pleadings  in  the  cause  and  that 
no  instructions  be  given  which  tender  an 
issue  not  supported  by  the  pleadings ,  the 
court  committed  an  error  in  submitting  to 
the  jury  the  issue  of  contributory  negligence 
and  assumed  risk  and  in  charging  the  jury 
that  the  fellow  servant  rule  applied.  ' 
(P  379). 

Moreover^  there  being  no  support  in  the  evidence 

for  that  portion  of  the  instruction  set  forth  above, 

the  same  is  purely  abstract  and,  at  the  very  least, 

permitted  the  jury  to  indulge  in  speculation.   This 

likewise  constitutes  error. 

Dormaier  v.  Jessee  (Or,  1962)  369  P2d,  131, 
230  Or  194 

"The  giving  of  instructions  not  supported 
by  evidence  permits  the  jury  to  speculate  and 
is  error.   Layne  v.  Portland  Traction  Co., 
212  Or.  658,  675.  319  P-2d  884,  321  P. 2d  312; 
Prauss  V.  Adainski,  195  Or.  1,  15,  244  P.  2d 
598."  (369  P2d,  133). 

In  a  case  such  as  this,  involving  relationships 

and  terminology  peculiar  to  the  maritime  and  generally 

unfamiliar  to  the  average  layman,  a  substantial  probability 

exists  that  an  instruction  with  this  vice  may  mislead 

the  jury.   In  any  event,  it  cannot  be  concluded  with  any 
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assurance  that  it  did  not. 

2.   The  trial  court  erred  in  giving  plaintiff's 
Requested  Instruction  No.  8. 

This  instruction  (set  forth  verbatim  at  page  7^ 
supra) ,  speaking  of  the  duties  imposed  upon  shipowners 
with  respect  to  the  safety  of  employees,  properly  stated 
that  such  duties  are  nondelegable.   However,  it  then 
went  on  to  explain:  "That  is  to  say,  the  employer  cannot 
delegate  the  performance  of  these  duties  to  any  other 
agent  or  employee  -J^-  *  -^  nor  could  it  delegate  the  per- 
formance of  them  to  -^  -^  *  the  stevedore  company  ^  *   *." 

This  is  an  erroneous  statement  of  the  law.   The 
court,  in  defining  "nondelegable,"  mistakenly  instructed 
that  Shipowner  could  not  delegate  the  performance  of  the 
duties  in  question  to  Stevedore  or  anyone  else.  Although 
it  is  true  that  the  vessel  owner  cannot  avoid  the 
responsibility  imposed  upon  it  by  such  duties,  there  is  no 
prohibition  to  the  delegation  of  their  performance.   As 
there  is  no  question  but  that  Shipowner  here  did  delegate 
the  performance  of  the  entire  discharging  operation  to 
Stevedore,  including  those  measures  and  precautions  necessary 
for  the  safety  of  its  employees;,   the  instruction  had  the 
effect  of  advising  the  jury  that  Shipowner's  conduct  in  this 
respect  was  prohibited  by  law.   The  culpability  of  Shipowner 
was  thereby  suggested  at  the  outset  and,  when  the  plaintiff's 
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accident  thereafter  occurred,  the  natural  conclusion  to 
be  dravm  by  the  jury  is  that  Shipowner  must  necessarily 
be  liable  therefor. 

3.  The  trial  court  erred  in  failing  to  give 
Shipowner's  Requested  Instruction  No.  24. 

This  instruction  (set  forth  verbatim  at  pages 

7-8,  supra)  sets  out  a  standard  for  determining  whether 

a  vessel  is  unseaworthy  by  reason  of  the  method  or  manner 

of  cargo  stowage - -i.e . ,  "when  it  results  in  an  unreasonable 

hazard  to  the  safety  of  the  men  required  to  work  in  and 

around  the  cargo."  This  is  the  standard  contained  in 

the  instructions  which  were  approved  by  this  court  in 

Blassingill  v.  Waterman  Steamship  Corp.  (CA  9» 
19^)  336  F2d  367 

and,  it  is  submitted,  is  a  correct  statement  of  the  law. 

The  latter  part  of  the  instruction,  which 

states: 

"The  mere  fact  that  a  particular  manner  of 
stowage  requires  more  effort  in  order  to  dis- 
charge the  cargo,  or  requires  the  use  of 
other  and  different  equipment  than  may  be 
customarily  used  for  cargo  discharge,  does 
not  make  the  vessel  unseaworthy  so  long  as 
methods  and  equipment  are  available  which 
can  be  used  to  discharge  the  cargo  without 
undue  or  unreasonable  risk  to  the  safety 
of  those  performing  the  work." 

relates  the  general  standard  to  the  particular  facts  of 

this  case  which  are  pertinent  to  Shipowner's  theory  of 

the  case. 
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As  this  court  stated  in  Blassinp!;ill,  supra, 

"*  *  ^  a  party  is  entitled  to  have  his  theory 
of  the  case  presented  to  the  jury  by  proper 
instructions,  if  there  be  any  evidence  to 
support  it."  (336  F2d  368) 

The  propriety  of  the  trial  court's  instructions, 
of  course,  must  be  viewed  in  the  light  of  the  respective 
contentions  of  the  parties  and  the  evidence  presented. 
Here,  plaintiff  claimed  that  the  vessel  was  unseaworthy 
because  (1)  the  cargo  in  question  was  not  blocked,  or 
"stickered,"  with  dunnage  of  sufficient  width  to  permit 
the  regular  cargo  slings  to  be  placed  under  the  loads 
and  that  a  "pickup"  sling  was  therefore  required  to  be 
used  as  a  preliminary  procedure  and  (2)  the  pickup  sling 
being  used  was  a  "cradle"  type,  rather  than  a  "choker" 
type  which  would  have  prevented  the  cargo  from  slipping. 

The  above  requested  instruction  embodied  one 
of  the  principal  elements  of  Shipowner's  theory  of  the 
case--i.e.,  that  the  cargo  stow  in  question  was  in  keeping 
with  the  usual  and  customary  practice  and  that  it  did  not 
pose  any  unreasonable  risk  of  harm  to  the  longshoremen 
engaged  in  the  discharge  if  proper  methods  and  equipment 
were  utilized  by  the  master  stevedore. 

There  is  ample  evidence  in  the  record  to  support 
this  position.   Witness  Anderson,  the  supercargo  who 
handled  the  JUDITH  ANN,  testified  (Tr.  226)  that  the  cargo 
was  stowed  properly  and  in  the  usual  manner  for  ships 
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coining  into  Portland  with  the  same  type  of  cargo.   Witness 
Finley,  Stevedore's  foreman,  although  indicating  later 
in  his  testimony  that  it  v/ould  have  been  safer  had  the 
cargo  been  blocked  so  as  to  allow  the  use  of  the  main  cargo 
slings  in  the  first  instance,  testified  that  many  ships 
carrying  this  type  of  cargo  are  stowed  in  the  same  fashion 
and  that  the  only  reservation  he  had  as  to  the  propriety 
of  the  stow  was  that  it  wasn't  as  easy  to  discharge  (Tr.  24l). 

From  the  plaintiff's  own  witnesses  it  appears 
that  whatever  danger  existed  during  the  course  of  the 
discharge  of  this  cargo  was  the  direct  result,  not  of 
the  manner  of  stowage,  but  of  the  method  and  equipment  used 
in  the  discharge  operation.   Witness  Woods,  one  of 
plaintiff's  fellow  longshoremen,  testified  that  a  choker 
type  sling  is  usually  used  under  the  circumstances  here 
present,  that  such  choker  sling  could  have  been  used,  that 
its  use  is  preferred  and  that  if  a  choker  type  pickup 
sling  had  been  used  on  the  load  in  question  the  result 
would  have  been  different. 

Witness  Cowan,  another  of  plaintiff's  fellow 
longshoremen,  similarly  testified  that  Stevedore  did  not 
provide  their  gang  with  a  choker  type  pickup  sling  (Tr.  I65), 
that  the  choker  type  sling  could  have  been  used  in  place 
of  the  cradle  type  which  was  used  (Tr.  167)5  that  the 
choker  type  would  have  "choked"  the  steel  because  of  the 


increased  friction  (Tr.  I67-I68)  and  that  if  they  had  been 

furnished  the  choker  type  sling  they  would  have  used  it 

(Tr.  169).   As  he  stated j  referring  to  the  cradle  type 

pickup  sling: 

"Well,  -we  really  don't  like  to  pick  the 
steel  up  with  a  pickup  sling  of  that  type. " 
(Emphasis  supplied)  (Tr.  I56) . 

Cowan  also  indicated  that  the  proper  method  of 

utilizing  the  cradle  type  pickup  sling- -and  the  method 

which  was  being  used  for  this  cargo--was  to  pick  the 

load  up  only  a  very  few  inches  with  the  pickup  sling ,  and 

then  to  block  it  with  a  4  x  4  so  that  the  main  cargo 

sling  could  then  be  put  around  the  load: 

"We  avoid  going  very  high  with  this  load, 
with  this  type  of  sling.   The  pickup- -oh,  if 
we  can  get  by,  we  pick  up  only  a  few  inches 
and  block  it. 

^  ^  ^ 

"We  only  pick  up  a  very  few  inches  and 
block  this  load  due  to  the  danger  of  this 
slipping."  (Tr.  156). 

It  is  obvious,  even  to  a  laymain,  that  if  this 

method  had  been  used,  instead  of  raising  the  load  three 

or  four  feet  in  the  air  and  attempting  to  affix  the 

main  cargo  sling  (or,  as  Witness  Rensklev  indicated  was 

being  done,  to  place  a  block)  while  the  load  of  steel 

hung  thus  suspended,  the  hazard  which  led  to  plaintiff's 

injury  would  have  been  entirely  eliminated. 
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Additionally^  Cowan  testified  that  the  unloading 
method  being  employed  in  this  instance--i.e.  _,  using  the 
cradle  type  pickup  sling  in  the  manner  described--was  not 
the  only  practical  way  to  discharge  this  cargo  and  that 
the  use  of  the  ship's  v;inch_,  rather  than  a  dockside  crane, 
would  have  made  it  "much  easier  to  control  picking  the 
loads  up"  (Tr.  l62) . 

Witness  Anderson^  supercargo,  testified  that 
he  handles  steel  ships  as  often  as  two  to  three  times  a 
month.   He  stated  that  he  has  never  seen  cargo  of  steel 
reinforcing  bars  stowed  with  4x4  blocks  (Tr.  234).   He 
testified  that  the  customary  method  for  placing  slings 
around  the  bundles  of  steel  bars  is  by  prying  up  the 
ends  and  putting  in  blocks  (Tr.  234). 

It  is  again  obvious  that  if  such  method  had  been 
used  in  this  instance  the  hazard  which  led  to  plaintiff's 
accident  would  never  have  arisen. 

Thus,  there  is  evidence  in  the  record  that 
alternative  methods  were  available  to  unload  the  cargo  in 
question  and  that  such  methods,  had  they  been  used,  would 
have  minimized  or  eliminated  the  hazard  which  led  to 
plaintiff's  injury.   Accordingly,  Shipowner  was  entitled 
to  have  its  theory  of  the  case  presented  by  means  of  its 
requested  instruction. 

It  should  be  further  noted  that  the  court ' s 


l9'^''  ■••;-    '^Brf--9ri'  ■*■"'"''■"•    F^'^ -'•••'■  •- 

' '  ■         .  3bn3 


failure  to  give  this  instruction  was  particularly  harmful 
to  Shipowner's  position,  as  the  court  nowhere  else  in  its 
instructions  gave  the  jury  a  meaningful  standard  by  v/hich 
to  determine  v/hether  or  not  the  stov/age  in  this  instance 
was  seaworthy.   The  only  instruction  which  in  any  way 
attempted  to  set  forth  such  a  standard  for  the  jury's 
guidance  advised  simply  that  Shipowner  had  a  duty  to 
maintain  the  stowage  in  a  seav/orthy  condition,  which 
was  defined  to  be  "a  condition  reasonably  suitable  and  fit 
for  the  purpose  or  use  for  which  provided  or  intended" 
(Tr.  276).   This  may  be  adequate  when  the  matter  in  question 
is  the  seaworthiness  of  the  ship,  or  its  gear  or  appliances, 
but  it  obviously  does  little  to  enlighten  a  layman  con- 
cerning a  shipowner's  duties,  as  regards  cargo  stowage, 
to  longshoremen 

The  overall  result  is  that  the  court's  instructions 
have  failed  altogether  to  advise  the  jury  that  a  finding  of 
unseaworthy  stowage  m.ust  be  based  upon  a  finding  that  the 
stow  in  question  caused  an  unreasonable  risk  of  harm  to 
plaintiff.   This  is  a  void  which  the  requested  instruction, 
following  Blassingill,  would  have  filled. 

4.   The  trial  court  erred  in  failing  to  give 
Shipowner's  Requested  Instruction  No.  23 » 

This  instruction  (set  out  verbatim  at  page  8, 
supra)  would  have  told  the  jury  that  a  vessel  is  not 
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rendered  unseaworthy  simply  because  its  cargo  is  stowed  in 
such  manner  as  to  require  the  use  of  a  pickup  sling  in 
order  to  discharge  it. 

Shipowner  requested  this  instruction  in  line 
with  its  theory  that  the  cargo  stowage  here  in  question 
was  not  the  source  of  the  danger  which  led  to  plaintiff's 
accident  and  that^  if  any  undue  hazards  were  presented 
during  the  unloading  operations,  they  were  created  by  the 
discharge  method  and  appliances  chosen  by  Stevedore. 

There  was  no  evidence  presented  which  would 
support  the  proposition  that  the  employment  of  any  type 
of  pickup  sling,  under  any  and  all  circumstances  and  no 
matter  how  carefully  used  or  what  precautions  taken,  creates 
an  unreasonable  risk  or  hazard. 

On  the  contrary,  reference  has  hereinabove  been 
made  to  the  evidence  which  tends  to  show  that  the  cradle 
type  pickup  sling  here  being  employed  could  have  been  used 
(by  lifting  the  load  only  a  few  inches  and  placing  blocks 
underneath  it)  in  a  manner  which  would  have,  without  question, 
avoided  plaintiff's  accident.  Attention  has  also  been 
directed  to  the  testimony  concerning  the  choker  type  pickup 
sling  which  likewise  could  have  been  used  without  the 
danger  which  accompanied  Stevedore's  method  of  using  the 
cradle  type  sling.   Moreover,  the  testimony  of  practically 
all  the  witnesses  establishes  that  pickup  slings  of  the 
types  mentioned  are  standard  and  well  known  appliances  used 
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with  considerable  frequency  on  the  waterfront.   It  is 
doubted  that  anyone  would  seriously  contend  that  any  time 
any  such  slings  are  used  in  connection  with  the  discharge 
of  cargo,  and  regardless  of  the  circumstances ,  the  vessel 
then  and  there  becomes  unseaworthy. 

It  is  submitted  that  the  instruction  requested 
is  a  correct  statement  of  the  law  and  that,  under  the 
evidence  presented,  Shipovrner  was  entitled  to  have  the  jury 
so  instructed  as  part  of  the  presentation  of  its  theory 
of  the  case. 

B.   Shipowner's  Indemnity  Claim  against  Stevedore 

1.   The  trial  court  erred  in  denying  Shipowner's 
motions  for  directed  verdict  and  for  .judgment  n.o.v. 
against  Stevedore. 

At  the  close  of  all  the  evidence.  Shipowner 
moved  for  a  directed  verdict  in  its  favor  upon  its 
indemnity  claim  against  Stevedore  on  the  ground  that  any 
liability  on  its  part  to  plaintiff  was,  as  a  matter  of 
law,  caused  by  the  breach  of  Stevedore's  warranty  of 
workmanlike  service  (Tr.  256-257:,  259-260).  Additionally, 
an  instruction  (Shipowner's  Requested  Instruction  No.  17) 
was  requested  for  the  same  purpose  (R.  65).  After  the 
entry  of  judgment.  Shipowner  duly  moved  for  judgment 
n.o.v.,  as  against  Stevedore,  in  accordance  with  its 
motion  for  a  directed  verdict.   Under  the  evidence 
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presented  in  this  case^  and  the  governing  rules  of  law, 

it  is  clear  that  Shipowner's  motions  should  have  been  granted. 

As  has  been  shown.  Shipowner's  liability  to 
plaintiff  is  necessarily  predicated  upon  unseaworthiness 
in  one  of  two  respects --either  (1)  improper  stov/age  of 
cargo,  which  rendered  the  discharge  operations  unreasonably 
hazardous,  or  (2)  the  use  of  an  unsafe  pickup  sling. 
Because  of  the  court ' s  refusal  to  submit  the  factual 
issues  to  the  jury  by  means  of  a  special  verdict  form, 
it  cannot  be  ascertained  whether  the  jury's  finding  of 
unseaworthiness  is  based  upon  one  or  the  other  of  these 
charges,  or  both.  Hov^ever,  the  evidence  requires  an 
award  of  indemnity  to  Shipowner  in  either  case. 

The  following  facts  are  undisputed:  The  dis- 
charging operation  was  being  performed  under  the  express 
direction  and  control  of  Stevedore  (Agreed  Facts,  pretrial 
order,  R.  12);   Stevedore,  by  its  written  contract,  was 
required  to  furnish  all  necessary  labor  and  supervision 
and  all  ordinary  gear,  including  usual  appliances  used 
for  stevedoring  (Ex.  31);   the  pickup  sling  being  employed 
by  Stevedore  on  the  load  of  steel  reinforcing  bars  at  the 
time  of  plaintiff's  accident  was,  in  fact,  furnished  by 
Stevedore  (Tr.  84);   Stevedore,  not  only  through  the 
longshoremen  working  in  the  hold,  but  through  its  foreman, 
was  fully  aware  of  the  condition  of  the  cargo,  including 
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the  method  and  manner  of  stowage,  prior  to  plaintiff's 
accident  (Tr.  240)  ajid  of  the  method  being  used  to  dis- 
charge the  cargo  (Tr.  238-239);   and  the  longshoremen 
working  in  the  hold  had  made  known  to  their  boss  their 
complaints  concerning  the  manner  of  stowage  and  the  method 
of  discharge  being  utilized  (Tr.  71,  88,  159). 

If  Shipowner's  liability  to  plaintiff  is  based 
upon  the  use  of  the  cradle  type  pickup  sling  being  employed 
at  the  time  of  plaintiff's  accident,  it  is  ajciomatic  that 
indemnity  must  be  allowed.  The  authorities  hold  with 
virtual  unanimity  that  where  the  unseaworthiness  which 
results  in  liability  to  a  vessel  owner  stems  from  the  use 
of  unsafe  appliances  furnished  by  the  stevedore,  or  employ- 
ment by  the  stevedore  of  an  unsafe  method  of  operation,  the 
stevedore's  warranty  of  workmanlike  service  is  breached 
and  the  vessel  owner  is  entitled  to  indemnity. 

Italia  Societa  v.  Oregon  Stevedoring  Company,  Inc. 
(1964)  37fe  US  315.  b4  S  Ct  74b,  11  Led2d  732 

In  that  case,  the  vessel  owner  was  found  to  be 

liable  to  a  longshoreman  who  was  injured  because  of  a 

defective  rope.   In  the  vessel  owner's  action  against 

the  stevedore  for  indemnity,  the  District  Court  ruled 

in  favor  of  the  stevedore  because  there  was  no  showing  of 

negligence  on  the  stevedore's  part.  This  court  affirmed 

and  the  issue  was  then  taken  to  the  United  States  Supreme 


Court  on  petition  for  certiorari.   The  Supreme  Court  held 

that  the  vessel  owner  was  entitled  to  indemnity  even  though 

there  was  no  showing^  of  neg^li^ence  or  fault  on  the 

stevedore's  part. 

"Oregon,  a  specialist  in  stevedoring,  was 
hired  to  load  and  unload  the  petitioner's  vessels 
and  to  supply  the  ordinary  equipment  necessary 
for  these  operations.   The  defective  rope  which 
created  the  condition  of  unseaworthiness  on  the 
vessel  and  rendered  the  shipowner  liable  to  the 
stevedore ' s  employee  was  supplied  by  Oregon,  and 
the  stevedoring  operations  in  the  course  of  which 
the  longshoreman  was  injured  were  in  the  hands 
of  the  employees  of  Oregon.   Not  only  did  the 
agreement  between  the  shipowner  place  control 
of  the  operations  on  the  stevedore  company, 
but  Oregon  was  also  charged  under  the  contract 
with  the  supervision  of  these  operations. 
Although  none  of  these  factors  affect  the 
shipowner's  primary  liability  to  the  injured 
employee  of  Oregon,  since  its  duty  to  supply 
a  seaworthy  vessel  is  strict  and  nondelegable, 
and  extends  to  those  who  perform  the  unloading 
and  loading  portion  of  the  ship ' s  work.  Seas 
Shipping  Co.  v.  Sieracki,  328  US  85,  90  L  ed 
1009,  6b  S  Ct  872,  cf .  Pope  &  Talbot  v.  Hav;n, 
346  US  406,  98  L  ed  l43,  7^  S  Ct  202,  they 
demonstrate  that  Oregon  was  in  a  far  better 
position  that  the  shipov/ner  to  avoid  the 
accident.  The  shipowner  defers  to  the 
qualification  of  the  stevedoring  contractor 
in  the  selection  and  use  of  equipment  and 
relies  on  the  competency  of  the  stevedore 
company."   (Emphasis  supplied)  (376  US  322-323) 

If  a  stevedore  must  indemnify  a  ship  owner 

because  of  the  use  of  an  unsafe  appliance  when  there  is 

no  negligence  or  fault  on  the  stevedore's  part,  it  is  an 

a. fortiori  proposition  that  indemnity  must  be  allowed 

where  there  is  nothing  latent  about  the  danger  and  any 

impropriety  in  the  use  of  the  appliance  must  have  been 
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known  to  the  stevedore. 

This  courtj  in  the  quite  recent  case  of 

Rederi  A/B  Nordstn'ernan  v.  Crescent  VTlmrf  & 
Warehouse  Co.  (CA  9»  1967)  372  F2d  bl^i 

held  that  indemnity  in  favor  of  a  vessel  ovmer  should  have 

been  awarded  as  a  matter  of  law  where  the  stevedore 

company  utilized  an  unsafe  method  of  discharging  cargo 

and,  with  knowledge  of  the  hazards  presented,  failed  to 

discontinue  the  work. 

"The  third-party  complaint  for  indemnity 
was  an  action  for  breach  of  the  stevedore ' s 
warranty  of  workmanlike  service.  Counsel  for 
appellee  stevedoring  company  admitted  that 
appellee  had  breached  its  contract  in  two 
respects,  failing  to  stop  work  and  using  an 
unsafe  method  to  discharge  the  cargo.   (R.T. 
pp.  2bl-y2).   Certainly  had  it  ceased  vjork 
the  injury  would  not  have  occurred.   Reasonable 
men  could  not  differ  that  it  was  the  admitted 
failings  of  appellee  which  brought  into  play 
the  unseaworthy  condition  of  the  vessel  to 
cause  the  injury.  Appellant  was  entitled,  as 
a  matter  of  law,  to  judgment  of  indemnity,  and 
the  district  court  erred  in  not  granting  that 
judgment."  (Emphasis  supplied)  (page  677). 

It  is  true  that  there  the  stevedore  company  admitted  that 

it  had  breached  its  warranty  of  workmsunlike  service. 

However,  if  the  verdict  in  favor  of  the  plaintiff  in  the 

instant  case  is  based  upon  unseaworthiness  resulting  from 

the  use  of  the  pickup  sling,  the  verdict  establishes 

conclusively  the  same  breach  that  was  admitted  in  the 

above  case --"using  an  unsafe  method  to  discharge  the 

cargo." 
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Mosley  v.  Cla.  Mar.  Adra  S.A.  (CA  2,  I966) 
362  F2d  iTH 

In  this  case,  the  plaintiff  longshoreman  was 

awarded  damages  against  the  shipowner  because  of  injuries 

received  while  loading  the  latter 's  vessel.  The  District 

Court  awarded  indemnity  against  the  stevedore  by  granting 

the  shipowner's  motion  for  judgment  n.o.v.  after  a  Jury 

verdict  in  favor  of  the  stevedore  on  the  indemnity  issue. 

The  Court  of  Appeals  affirmed,  stating: 

"On  the  merits  of  the  n.o.v.  motion,  the 
trial  judge  ruled  that  'any  seaworthy  condition 
obtaining  in  the  'tween  deck  area  xvas  created 
by  the  stevedore  *  *  -Jt.  «  A  stevedore  company 
is  liable  for  indemnity  if  it  creates  an  un- 
seaworthy  condition,  or  if  it  fails  to  eliminate 
a  known  risk  created  by  another.   See  Mortensen 
V.  A/S  Glittre,  348  F.2d  383,  385  (2d  Cir.  I965). 
Since  Lipsett  furnished  and  rigged  the  chute, 
6tnd  controlled  all  other  relevant  aspects  of 
the  loading,  the  ,1ury  would  have  to  find  that 
the  stevedore  company  was  liable  for  a  breach 
of  its  warranty  of  workmanlike  service.   See, 
e.g.,  Italia  Societa  per  Azioni  di  Navigazione 
V.  Oregon  Stevedoring  Co.,  376  U.S.  315^  3l8- 
324,  84  S.Ct.  748,  11  L.Ed. 2d  732  (1964); 
Crumady  v.  Joachim  Hendrik  Fisser,  358  U.S. 
423,  428-429,  79  S.Ct.  445,  3  L.Ed. 2d  4l3  (1950); 
Ryan  Stevedoring  Co.  v.  Pan -Atlantic  S.S.  Corp., 
350  U.S.  124,  133-134,  76  S.Ct.  232,  100  L.Ed. 
133  (1956)."   (Emphasis  supplied)  (page  122) 

A  similar  holding  is  found  in 

DeVan  v.  Pennsylvania  Railroad  Company  (DC,  Pa,  1958) 
lb7  F  Supp-SSb 

where  the  shipowner's  liability  to  an  injured  longshoreman 

resulted  from  the  use  of  an  unsuitable  cargo  hook  in 

connection  with  the  loading  of  pipe.  The  shipowner  was 
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awarded  indemnity  against  the  stevedore  because ,  as  the 

court  found,  the  hook  in  question  had  been  furnished  by  the 

stevedore  and  the  method  and  manner  of  loading  the  pipe 

•was  under  the  supervision  and  direction  of  the  stevedore. 

"Since  the  cargo  hook  was  supplied  by 
Independent  Pier  Company  pursuant  to  its 
obligation  under  the  second  paragraph  of 
Section  3  of  the  agreement  of  April  17^  195^^ 
and  Independent's  breach  of  its  implied 
warranty  of  performing  the  loading  in  a 
workmanlike  and  safe  manner  is  the  substantial 
cause  of  the  liability  of  Grace  Line,  Inc., 
as  stated  in  Conclusion  of  Law  3  above,  Grace 
Line,  Inc.,  is  entitled  to  indemnity  against 
Independent  Pier  Compsuiy  for  the  entire  amount 
of  such  liability.   See  Ryan  Stevedoring  Co. 
V.  Pan-Atlantic  S.S.  Corp.,  1956,  350  U.S. 
124,  76  s.Ct.  232,  100  L.Ed.  133; 
Weyerhaeuser  S.S.  Co.  v.  Nacirema  Operating 
Co..  1958,  355  U.S.  563.  78  S.Ct.  438,  2  L.Ed. 
2d  491."  (page  344). 

The  same  result  is  reached  if  shipowner's 
liability  to  plaintiff  is  predicated  upon  the  unseaworthi- 
ness charge  of  improper  stowage.  As  shov/n  above,  there 
was  nothing  about  the  manner  of  stowage  or  the  condition 
of  the  cargo,  and  ajiy  hazards  or  danger  thereby  presented, 
which  was  not  fully  known  to  stevedore.  Nevertheless, 
stevedore  took  no  steps  to  alleviate  or  eliminate  such 
hazards,  nor  did  it  stop  or  discontinue  the  work.   Rather, 
it  required  its  employees  to  continue  with  the  unloading, 
using  the  same  procedures  and  equipment  and  exposed  to  the 
same  hazards.   It  thereby  brought  any  unseaworthy  condition 
"Which  existed  into  play. 
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The  law  is  again  clear  that,  under  such  circum- 
stances, shipoTA/ner  is  entitled  to  indemnity  as  a  matter 
of  law. 

Since  the  rule  was  first  announced  in 

Crumady  v.  "Joachim  Hendrik 
Fisser"  358  US  423^  79  S  Ct 
445,  3  Led2d  4l3 

the  courts  have  consistently  held  that  where  a  stevedore, 
with  knowledge  of  an  existing  unseaworthy  condition  aboard 
a  vessel,  continues  with  its  work  and  takes  no  steps  to 
reduce  or  eliminate  the  danger  presented  or  to  have  the 
ship  do  so,  it  must  indemnify  the  shipoimer  for  liability 
resulting  when  one  of  the  stevedore's  employees  is  there- 
after injured  during  the  course  of  such  work. 

Rederi  A/B  Nordstjernan  v.  Crescent  Wharf  & 
Warehouse  Co.  (CA  9.  196?)  372  F2d  67^ 

In  that  case,  as  in  the  instant  case,  the 
plaintiff  longshoreman  sought  damages  for  injuries  sus- 
tained while  unloading  the  defendant's  vessel  and  the 
defendant  impleaded  the  stevedore  company  on  a  third 
party  complaint  seeking  indemnification.   There,  as  here, 
the  plaintiff  claimed  that  the  cargo  had  been  improperly 
stowed  and  that  an  unsafe  method  of  discharging  was 
utilized.   In  a  jury  trial,  the  plaintiff  obtained  a 
verdict  against  the  shipowner,  but  the  shipowner  was 
denied  indemnity  against  the  stevedore  company.   On 
appeal,  this  court  reversed,  holding  that  the  shipowner 
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was  entitled  to  indemnity  as  a  matter  of  lav;  because  the 
stevedore  company  "brought  into  play  the  unseaworthy 
condition  of  the  vessel  to  cause  the  injury." 

It  may  be  argued  that  the  case  is  distinguishable 
because  there  the  stevedore  admitted  that  its  failure  to 
stop  work  constituted  a  breach  of  its  warranty  of  work- 
manlike service.  However,  in  the  instant  case  it  is 
admitted  that  stevedore  failed  to  stop  work  and,  if  the 
condition  of  the  cargo  was  such  as  to  create  an  unreasonable 
hazard  to  the  longshoremen  (as  it  must  have  been  in  order 
for  the  jury  to  make  a  finding  of  unseaworthiness  on  the 
stowage  charge),  the  stevedore  had  a  clear  duty  to  stop 
work  and  its  failure  to  do  so  constituted  a  breach  of  its 
warranty  of  workmanlike  service.  Accordingly,  the 
following  language  of  this  court  is  eminently  apposite: 

"The  third-party  complaint  for  indemnity 
was  an  action  for  breach  of  the  stevedore's 
warranty  of  workmanlike  service.   Counsel  for 
appellee  stevedoring  company  admitted  that 
appellee  had  breached  its  contract  in  two 
respects,  failing  to  stop  work  and  using  an 
unsafe  method  to  discharge  the  cargo.  (R.T, 
pp  281-82).   Certainly  had  it  ceased  work 
the  injury  would  not  have  occurred.   Reasonable 
men  could  not  differ  that  it  was  the  admitted 
failings  of  appellee  which  brought  into 
play  the  unseavjorthy  condition  of  the  vessel 
to  cause  the  injury.  Appellant  was  entitled, 
as  a  matter  of  law,  to  judgment  of  indemnity 
and  the  district  court  erred  in  not  granting 
that  judgment."  (page  677). 
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Matson  Terminals,  Inc.  v.  Caldwell  (CA  9,  I963) 
334  F2d  6H1 

This  was  an  action  by  a  vessel  owner  against 
a  stevedore  for  indemnity  on  account  of  liability  incurred 
to  a  longshoreman  who  was  injured  by  reason  of  a  defective 
winch.  Under  the  stevedoring  contract^  the  vessel  owner 
had  the  duty  to  supply  adequate  winches  in  good  working 
order,  which  it  failed  to  do.  Despite  the  fact  that  the 
unseaworthiness  which  led  to  the  longshoreman's  injury 
was  attributable  to  the  ship  in  the  first  instance,  this 
court  affirmed  an  award  of  indemnity  to  the  vessel  owner 
because  the  stevedore,  after  learning  of  the  defect  in 
the  winch,  nevertheless  proceeded  with  the  v/ork. 
Indemnity  was  allowed  even  though  the  stevedore  had 
called  the  vessel  owner's  attention  to  the  winch's  un- 
satisfactory condition  prior  to  the  accident. 

"It  is  to  be  noted  that  competence  and 
safety  are  the  essence  of  the  implied  obli- 
gation of  the  stevedore  to  render  workmanlike 
service.  Matson  was  in  charge  of  the  stevedoring 
operations.   It  is  a  specialist  in  that  field. 
Having  early  secured  knowledge  of  the  defective 
winches,  axid  having  continued  to  use  them 
until  Caldwell  was  injured,  with  no  satisfactory 
evidence  that  the  unsatisfactory  condition  had 
been  remedied,  falls  short  of  that  standard 
of  expertise  embodied  in  its  implied  obligation 
to  furnish  workmanlike  service.   In  our  view, 
in  light  of  the  circumstances  of  this  case, 
the  conduct  of  Sea-Land  did  not  constitute 
such  material  breach  of  its  contract  so  as  to 
preclude  it  from  enforcing  the  contract  of 
indemnity.   Petus  v.  Grace  Line,  Inc.,  supra." 
(page  686) . 
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A  case  quite  analogous  on  its  facts  to  the 

instemt  case  is 

Caputo  V.  U.S.  Lines  Company  (CA  2,  196j) 

311  F2d  4133  cert,  denied,  374  US  b33,  &2   S  Ct  1871.  10  Led 

1055 

At  the  trial  levels  the  longshoreman  plaintiff 

was  awarded  dajiiages  against  the  shipowner  because  of 

injuries  resulting  from  the  dangerous  condition  of 

stowage  of  cargo^  but  the  stevedore  company  prevailed  on 

the  shipowner's  indemnity  claim.   On  appeal^  the  court 

held  that  the  finding  of  improper  stowage,  together  with 

the  established  fact  that  the  stevedore  continued  with 

its  work  in  the  face  of  such  dangerous  condition,  required 

a  reversal  ajid  an  award  of  indemnity  to  the  shipowner. 

"The  testimony  was  that  the  allegedly  dangerous 
condition  of  the  stowage  was  obvious  and  that 
the  stevedore  nevertheless  went  ahead  with  the 
work.   This  would  constitute  a  breach  of  the 
stevedore's  warranty  to  the  shipowner  of  safe 
perfonnance  of  the  work  and  render  the  stevedore 
liable  for  indemnity. "(Emphasis  supplied)  (page 

5i5y^ 

A  similar  holding  is  found  in 

T.  Smith  &  Son,  Inc.  v.  Skibs  A/S  Hassel  (CA  5»  I966) 
352  F2d  745 

Here  a  shipowner  was  held  liable  to  a  longshore- 

meui  who  was  injured  when  he  fell  into  the  lower  hold 

because  of  an  ill  fitting  hatch  board.   Indemnity  over 

against  the  stevedore  was  approved,  despite  a  finding 

of  negligence  on  the  part  of  the  shipowner,  because 

the  stevedore  continued  with  the  work  after  acquiring 
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loiowledge  of  the  defective  hatch  board. 

"There  is  a  related  rule  that  defects  which 
are  in  fact  observed  cannot  be  overlooked. 
If  the  stevedore  has  knowledge  of  a  defect  it 
should  correct  it  or  require  it  to  be  corrected 
by  the  ship's  officers.   Smith  v.  Jugosalvenska 
Linijska  Plovidea^  4th  Cir.  I96O,  278  F.2d  I76; 
Santomarco  v.  United  States,  2nd  Cir.  i960, 
277  F.2d  255^  cert.  den.  American  Stevedores, 
Inc.  v.  United  States,  364  U.S.  823,  81  S.Ct. 
59^  5  L.Ed. 2d  52.   The  defects  in  the  hatch 
board  in  this  case  were  knovm  to  several  of 
Smith's  employees  who  were  mem.bers  of  the  same 
gang  as  Duvernay,  the  injured  longshoremaji . 
Knowledge  of  an  employee  of  the  stevedore  will 
constitute  notice  to  the  employer,  and  the 
actual  knovjledge  need  not  be  that  of  a  super- 
visory employee.   Nicroli  v.  Den  Norske  Afrika- 
OG  Australielinie,  etc.,  2nd  Cir.  1964,  332  F.2d 
651.  The  stevedore  gang  had  been  on  the  vessel 
about  thirty  minutes  and  the  defect  was  dis- 
covered about  fifteen  minutes  before  the 
accident.   We  cannot  adopt  Smith's  theory  that 
the  shortness  of  these  time  intervals  relieves 
it  of  the  consequences  of  its  warranty.   We  do 
not  decide  whether  or  not  the  longshoremen  of 
Smith  should  have  repaired  the  defective  hatch 
board.   Perhaps  their  duty  was  to  see  that 
ship's  personnel  corrected  the  defect.   We  think 
it  is  clear  that  it  V7as  a  breach  of  Smith's 
warranty  for  them  to  work  over  the  hatch  V7ith 
knowledge  of  the  dangerous  condition'.'  (Emphasis 
supplied)  (page  747) 

A  leading  case  involving  the  rights  ajid  duties 

as  between  a  shipowner  and  master  stevedore  is 

Hugev  V.  Dampskisaktieselskabet  International 
(DC  Cal,  1959)  170  F  SuPP  6qI 

In  this  case  Judge  Mathes,  after  an  exhaustive 
analysis  of  the  shipowner- stevedore  relationship,  concluded 
that  it  is  a  breach  of  the  stevedore's  warranty  of  work- 
manlike service  to  continue  with  loading  or  unloading 
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operations  after  it  is  aware  that  conditions  exist  which 

make  it  unsafe  to  do  so_,  even  though  the  dangerous 

condition  was  created  by  the  vessel.   The  following 

language  taken  from  this  decision  is  pertinent  to  the 

case  at  bar: 

"The  stevedoring  company's  implied-in- 
fact  contractual  obligation  to  perform  its 
duties  with  reasonable  safety  embraces  not 
only  the  hajidling  of  cargo ^  but  'the  use 
of  equipment  incidental  thereto'  as  well, 
355  U.S.  at  page  567,  78  S.Ct.  at  page  44l. 
It  includes  also  the  duty  to  suspend  the 
loading  or  unloading  operations  on  its  own 
initiative,  and  thus  to  avoid  in.jury  or  damage, 
whenever  the  stevedore  realizes  that  it 
would  be  unsafe  under  the  circumstances  to 
proceed,"  (Emphasis  supplied) (page  60b) 

*  -x-  * 

"In  almost  every  instance,  when  a 
stevedoring  contractor  commences  the  work 
of  loading  or  unloading  a  seagoing  vessel, 
the  ship  has  arrived  in  port  only  a  few  hours 
before.   She  may  have  been  at  sea  for  weeks  or 
months.  Almost  always,  she  has  ridden  some 
heavy  seas.   Often  she  may  have  rolled  and 
pitched  through  mountainous  seas  for  days, 
taking  thousands  of  tons  of  v;ater  over  her 
decks,  sailed  through  freezing  and  tropical 
weather,  and  been  beaten  by  100  mile  an  hour 
gales.  Almost  surely  she  will  have  been 
serviced  by  stevedores  of  varying  degrees  of 
competency  in  other  parts  throughout  the 
world. "   (Emphasis  supplied) (page  609) 

*  *  * 

"The  stevedoring  contractor  knows  that  the 
ship  has  been  at  sea;  that  she  may  be  in  many 
respects  dangerous  to  the  life  and  limb  of  an 
unskilled  person;  that  if  a  condition  is  found 
which  is  unsafe  for  the  professional  longshore- 
man, as  a  rule  the  contractor  can  remedy  it  at 
the  expense  of  the  shipowner;  that  if  the 
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stevedoring;  operations  are  thereby  delayed, 
the  shipowner  normally  must  pay  for  standby 
time."   (Emphasis  supplied  (page  610). 

(The  above  case  was  affirmed  by  this  court,  sub,  nom. 

Metropolitan  Stev,  Co.  v.  Dampskisaktieselskabet  Int. 

(CA  9,  i960)  274  F2d  875,  cert,  denied  363  US  8033 

80  S  Ct  12373  4  Led2d  ll47). 

Another  case  analogous  to  the  instant  case  is 

Simpson  v.  Royal  Rotterdam  Lloyd  (DC  IfT,  1964) 
225  F  Supp  947 

where  the  plaintiff  longshoreman  sought  damages  for 
injuries  allegedly  caused  by  improper  and  unsafe  stowage. 
As  in  the  present  case,  the  evidence  indicated  that 
complaint  had  been  made  to  the  hatch  boss  concerning 
the  condition  of  the  hold  and  cargo.   It  further 
appeared  that  this  condition  was  actually  called  to 
the  attention  of  one  of  the  ship's  officers.  Neverthe- 
less, the  court  allov;ed  the  shipowner's  claim  for  indemnity 
because  the  stevedore,  after  acquiring  knowledge  of  the 
unsafe  condition,  continued  to  unload  the  vessel. 

"I  conclude  that  Stevedore  in  this  case 
breached  its  obligation  to  Shipowner  to  perform 
its  services  in  a  v;orkmanlike  manner.  Although 
it  has  been  held  that  there  is  no  duty  on  the 
part  of  a  stevedore  to  inspect  a  vessel  prior 
to  beginning  work,  Orlando  v.  Prudential  S.S, 
Corp.,  313  F2d  822  (2  Cir.  1963):,  once  a 
stevedore  has  knowledge  of  an  unsafe 
condition,  there  is  an  obligation  upon  the 
stevedore  either  to  remedy  the  condition  or 
to  cause  the  ship  to  do  so.   (Emphasis  supplied) 
(page  652) 

*  *  * 


nu 


"This  obligation  of  a  stevedore  Includes 
ordinarily  the  duty  not  to  continue  work 
until  a  known  dangerous  condition  has  been  made 
reasonably  safe.  (Emphasis  supplied) (page  952) 

*  ^  * 

"stevedore  breached  its  obligation  to  perform 
a  workmanlike  .job  by  continuing  to  unload  the 
cargo  in  the  condition  it  was  in.   Merely 
showing  the  unsafe  condition  to  the  ship's 
officer  was  not  sufficient  to  discharge  the 
obligation  of  Stevedore^  unless  the  condition 
was  remedied."  (Emphasis  supplied) (page  953) 

This  decision  is  of  particular  interest  because 

the  stevedoring  contract ^  as  in  the  case  at  bar  (Ex.  31^ 

Sections  IX  G  and  H)^  contained  provisions  for  extra 

compensation  to  the  stevedore  in  the  event  the  cargo  was 

not  in  good  order  and  extra  care  or  effort  was  needed 

in  order  to  effect  discharge.  As  the  court  stated: 

"The  contract  in  this  case  between  Shipov^ner  and 
Stevedore  expressly  contemplates  that  cargo  may 
arrive  for  unloading  not  in  customary  good 
order^  in  which  event  Stevedore  would  be 
entitled  to  additional  compensation  for  the 
extra  care  and  manpower  needed  to  discharge 
the  cargo.  The  inclusion  of  an  express  clause 
concerning  varying  conditions  in  the  stow 
negates  any  inference  of  an  implied  warranty  as 
to  the  safety  of  the  stow."  (page  95^). 

Nor deut she r  Lloyd,  Brennan  v.  Brady-Hamilton 
Steve.  Co.  (DC  Or,  1961)  195  F  Supp  6H0 

This  is  another  case  which  is  very  similar 

on  its  facts  to  the  instant  case.  The  shipovmer  sought 

indemnity  from  the  stevedore  for  liability  incurred  to 

an  injured  longshoreman  because  of  improper  stowage  of 

cargo.   Judge  Kilkenny ^  in  awarding  indemnity  to  the 
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shipowner^  stated: 

"The  respondent's  duty  under  its  contract  with 
the  libelant  included  the  duty  to  suspend  the 
loading  or  unloading  operation  of  its  own 
initiative  and  thus  avoid  injury  or  damage 
whenever  it  realized  that  it  v/ould  be  unsafe 
to  proceed.   United  States  v.  Arrov;  Stevedoring 
Co.,  9  Cir.,  19^9,  175  F.2d  329,  certiorari 
denied  338  U.S.  904,  70  S.Ct.  30?^  9^  L.Ed.  557. 
(page  683) 

*   ^  -ii^ 

"The  evidence  is  clear  that  the  stowage 
of  the  crates  of  glass  on  the  bundles  of 
pipe  was  improper,  that  respondent  had  notice 
of  the  dangerous  place  in  which  Ough  and  his 
fellow  workman  were  compelled  to  work  and 
that  nothing  worthwhile  was  done  to  protect 
the  men  from  the  hazards  of  unloading  this 
dangerous  carg"o^  (Emphasis  supplied)  (page  683) 

•}(•  -x-  -x- 

"Respondent  argues  that  the  judgment  in  the 
primary  case  is  not  conclusive,  in  that  the 
specifications  of  unseaworthiness  and  negligence 
in  such  case  related  solely  to  the  manner  in  which 
the  vessel  was  loaded  and  that  the  respondent,  as 
the  contracting  stevedore,  could  not  be  held 
responsible  for  those  charges.   I  have  already 
found  that  respondent  was  fully  aware  of  the 
dangerous  place  in  which  Ough  was  required  to 
work.   Respondent  breached  its  duty  whenever 
its  action  brought  into  play  the  unseav/orthi- 
ness  of  the  vessel.   Waterman  S.S.  Corp.  v. 
Dugan  &  McNamara,  Inc.,  364  U.S.  421,  8I  S.Ct. 
200,  5  L.Ed. 2d  159;  Crumady  v.  The  Joachim 
Hendrik  Fisser,  supra."  (Em.phasis  supplied) 
(pages  684-685). 

A  good  statement  of  one  of  the  underlying 

considerations  for  the  rule  expressed  in  the  foregoing 

case  is  found  in 

Pacific  Far  East  Line  v.  California  Stevedore  &  Ballast 
Co.  (DC  Cal,  19^5)  23^  F  Supp  95^ 
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There  the  shipov/ner  sought  indemnity  against 
the  stevedore  for  liability  incurred  to  a  longshoreman  who 
was  injured  as  a  result  of  oil  leakage  on  the  deck  passage- 
way.  The  shipowner  contended  that  the  stevedore  breached 
its  v/arranty  "by  continuing  to  work  its  stevedoring  crew 
under  an  unsafe ^  imseaworthy  condition  aboard  a  ship  of 
which  condition  the  respondent  had  knowledge."  The  court 
granted  indemnity  to  the  shipowner,  stating: 

"The  great  weight  of  authority  allows  a 
shipowner  to  recover  indemiiity  from  a  stevedore 
company  which  proceeds  to  work  its  crew  under 
an  unsafe,,  unseaworthy  condition  of  which  the 
stevedore  company  has  knowledge.   The  reasoning 
is  that  such  conduct  of  the  stevedore  company 
brings  the  unseaworthiness  of  the  ship  into  play 
and  amounts  to  a  breach  of  the  stevedore's 
warranty  of  workmanlike  service.   Crumady  v. 
The  Joachim  Hendrik  Fisser,  358  U.S.  423^  79  S.Ct. 
445 J  3  L.Ed. 2d  4l3  (1959).   See,  in  this  Circuit: 
United  States  v.  Rothschild  International 
Stevedoring  Co.,  183  F.2d  181  (9th  Cir.  1950); 
American  President  Lines  v.  Marine  Terminals 
Corporation,  234  F.2d  753  (9th  Cir.  1956); 
Hugev  V.  Dajnpskisaktieselskabet  International, 
170  F.Supp.  601  (S.D,  Cal.  1959),  affirmed, 
274  F.2d  875  (9th  Cir.  1960).  (page  958). 

*  *  -x- 

"We  are  of  the  opinion  that  the  majority  rule 
is  preferable  because  it  furthers  the  primary 
considerations  of  avoidance  of  accidents.   The 
possibility  of  indemnity  over  against  it  by  the 
shipowner  will  cause  a  stevedore  company  to  hesitate 
before  risking  its  crew  in  an  unsafe,  unseaworthy 
condition- -as  it  might  do  if  it  could  do  so 
with  impunity.   Presumably,  a  shipovmer,  even 
one  whose  ship  in  some  respect  subjects  it  to 
an  absolute  liability  for  unseaworthiness,  would 
prefer  that  work  be  stopped  rather  than  the 
condition  be  "brought  into  play"  by  the  stevedore 
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compaiiy  to  the  injury  of  a  worker.   The 
stevedore  company's  v/arranty  of  proper  v;ork- 
itianship  is  broad  enoup;Ii  to  imply  that  it  will 
not  proceed  in  the  face  of  a  known,  danf-^erous 
condition.   Its  clear  obligation  is  to  either 
remedy  the  condition,  or  have  the  ship  remedy 
it  or,  if  necessary,  refuse  to  subject  workers 
to  the  risk  of  injury- -an  obligation  analogous 
to  the  oblipiation  to  exercise  the  'last  clear 
chance'  as  recognized  by  the  law  of  torts." 
(Emphas'ts  supplied)  (page  959) 

The  testimony  of  Stevedore's  walking  boss 

Cecil  Finley  (Tr.  239)  to  the  effect  that  the  method  of 

discharge  being  used  was  the  "most  proper"  and  "the  only 

practical  way"  provides  no  basis  for  arguing  that  the 

Stevedore's  duties^  as  set  out  in  the  foregoing  authorities^ 

were  somehov/  lessened  in  this  case.   In  the  first  place, 

the  evidence  heretofore  reviewed  demonstrates  beyond 

doubt  that 5  if  the  method  being  used  was  unduly  hazardous , 

there  were  other  methods  available  which  could  have 

reduced  the  risk.   In  any  event;,  even  if  it  is  assumed 

that  there  was  absolutely  no  other  method  of  discharging 

this  cargo  than  that  V7hich  was  employed.  Stevedore  still 

had  the  duty  to  discontinue  the  work  if  its  employees 

were  thereby  exposed  to  an  unreasonable  risk  of  harm. 

Crescent I'fliarf  &  VJarehouse  V.    Compania  Naviera 
De  Baja  Calif.    (CA  9.    19^^)    366  F2d  fl^ 

"If,  as  contended  by  Crescent,  there  was  no'. 
.  -other  method  or  means  of  loading  the  vessel 
than  the  one  employed,  then  we  do  not  believe 
Crescent  was  justified  in  carrying  on  a  loading 
operation  which  it  knew  to  be  dangerous.  It  was 
av/are  of  the  possibility  of  a  flange  being 
pulled  loose.   The  procedures  of  loading  prior 
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to  the  time  the  flange  was  haininered  back  and 
subsequent  thereto  v;ere  not  changed.   The  loading 
gear  still  continued  to  catch  or  strike  the 
metal  flange  the  sarae  as  it  had  prior  to  the 
stoppage  of  work.  There  was  no  attempt  to 
avoid  the  Imown  danger  by  the  use  of  another 
method  or  stopping  the  work  until  it  could 
be  definitely  determined  that  there  was  no 
danger  from  the  catching  and  rubbing  of  the 
gear  on  the  flange."  (Em.phasis  supplied)  (page  719) 

It  thus  appears,  from  the  undisputed  evidence 
and  the  most  explicit  pronouncements  of  this  and  other 
courts  which  have  considered  the  identical  issue ,  that 
Shipowner  is  entitled  to  indemnity  in  this  case. 

2.  The  trial  court  erred  in  failing  to 
give  Shipowner's  Requested  Instructions  Nos.  I83  19 ^ 
21  and  22. 

In  the  event  it  should  be  determined  that 
Shipowner  is  not  entitled  to  indemnity  as  a  matter  of 
law  as  urged  hereinabove,  it  becomes  necessary  to 
examine  the  propriety  of  the  trial  court ' s  rulings 
with  respect  to  certain  of  the  instructions  requested 
by  Shipowner  on  the  indemnity  issue. 

These  instructions  (set  out  verbatim  at  pages 

10-12,  supra)  would  have  advised  the  jury  as  follows: 

No.  18.   That  if  the  jury  should  find  against 
Shipowner  because  the  Stevedore -furnished 
pickup  sling  was  inadequate  or  unsafe, 
as  charged  by  plaintiff,  then  Shipowner 
would  be  entitled  to  indemnity. 

No.  19.   That  if  the  jury  should  find  against 

Shipoivner  because  of  unseaworthy  stowage  and 
if  the  jury  further  should  find  that  Stevedore 


was  av/are  of  the  manner  of  stowage  but  failed 
to  stop  work  or  remedy  the  condition  before 
proceeding  with  the  discharge,  then  Shipowner 
would  be  entitled  to  indemnity. 

No .  21 .   That  if  the  conditions  surrounding  the 
discharge  rendered  the  operations  unsafe  it 
was  the  duty  of  Stevedore  to  stop  such 
operations  when  it  reasonably  appeared  that 
to  proceed  would  be  unsafe;   that  if  the 
Jury  should  find  that  Stevedore  knev;  or 
should  have  known  of  such  unsafe  conditions 
and  did  not  suspend  or  stop  the  discharge 
operations,  then  Shipoimer  would  be  entitled 
to  indemnity. 

No.  22.   That  althougli  a  shipowner  might  be 
initially  responsible  for  an  unseaworthy 
condition,  a  stevedore  which  has  undertaken 
to  discharge  cargo  still  owes  the  duty  to  the 
shipowner,  when  it  knows  or  has  reason  to 
know  of  such  unseaworthy  condition,  to 
suspend  or  stop  work  until  the  work  can 
proceed  in  safety;   that  if  the  jury  should 
find  that  Stevedore  knew  or  should  have  known 
of  any  unseaworthy  condition  v/hich  rendered 
it  unsafe  to  work,  its  failure  to  suspend  or 
stop  work  until  it  could  safely  resume  would 
entitle  Shipowner  to  indemnity  for  any 
liability  which  would  not  have  occurred 
had  the  work  been  stopped;   that  if  a 
stevedore  brings  an  existing  unseav;orthy 
condition  into  play  either  by  utilizing  an 
unsafe  method  or  by  continuing  when  it  knov/s 
or  should  know  that  it  is  unsafe  to  do  so,  its 
obligation  to  the  shipowner  is  thereby  breached. 

Shipowner  can  only  state  that  these  instructions 

embody  correct  statements  of  the  law,  as  reflected  by 

the  authorities  hereinabove  set  forth,  and  that  the 

court's  failure  to  give  them  (assuming,  arguendo,  that 

Shipo^^mer  v/as  not  entitled  to  prevail  on  the  indemnity 

claim  as  a  matter  of  law)  obviously  deprived  it  of  the 

right  to  have  its  theory  of  the  case  presented  to  the 


Jury  by  proper  instructions.  As  pointed  out  earlier, 

this  is  prejudicial  error  under  the  rule  in 

Blassingill  v.  VJaterman  Steam- 
ship Corporation  (CA  9,  1964) 
336  F2d  367,  368 

It  has  been  held  to  be  reversible  error  not 

to  give  instructions  similar  to  these  in  a  maritime 

indemnity  case  of  this  type. 

Dziedzina  v.  Dolphin  Tanker  Corp.fCA  3^  I966) 
361  F2d  120 

"Here  specifically  it  was  incumbent 
upon  the  court  to  point  out  that  knowledge 
of  the  unseaworthy  condition  in  Dolphin 
did  not  defeat  its  right  of  indemnity  against 
Atlantic.   The  court  also  had  the  duty  to 
explain  to  the  jury  that  even  if  the 
stevedore  acts  in  a  non-negligent  msuiner, 
his  warranty  of  workmanlike  service  is 
breached  where  such  actions  make  the  unsea- 
worthiness of  the  vessel  operative.   These 
principles  of  Maritime  Law  are  unique  and 
distinct  from  the  Common  Law  standards  and 
for  this  reason,  the  District  Court  must  be 
explicit;   such  was  not  the  case  here. 

*  *  -x- 

"Finally  the  court  below  failed  to 
adequately  cover  in  its  general  charge 
point  #9  requested  by  Dolphin.   The  thrust 
of  this  point  was  aimed  at  making  the  jury 
av/are  that  the  right  of  inderiinity  exists 
where  a  preexisting  condition  of  unseaworthi- 
ness was  brought  into  active  play  by  the 
action  of  the  stevedore.   The  import  of 
this  point  is  obvious  under  the  factual 
circumstances  of  this  case."  (Emphasis 
supplied) (page  123) . 


The  trial  court's  failure  to  give  these 
requested  instructions,  coupled  with  the  fact  that  the 
only  instruction  which  was  given  with  respect  to  Stevedore's 
obligations  to  Shipov/ner  was  simply  the  general  charge 
that  Stevedore  had  the  duty  to  perform  its  work  in  a 
skillful,  safe  and  workmanlike  manner,  resulted  in  the 
jury's  being  left  entirely  unadvised  on  the  points  which 
weie  really  critical  to  the  indemnity  claim.  The  jury 
received  no  instruction  whatever  on  such  pivotal  matters 
as  Stevedore's  duty  to  furnish  safe  appliances  and 
utilize  safe  methods,  its  duty  to  stop  work  in  the  face 
of  unduly  hazardous  conditions,  whether  or  not  the  same 
were  created  by  Shipowner,  and  the  "bringing  into  play" 
doctrine. 

Shipowner  submits  that  this  falls  far  short  of 
being  a  fair  presentation  of  its  theory  of  the  case. 

3.  The  trial  court  erred  in  failing  to  submit 
the  factual  issues  to  the  jury  by  means  of  the  requested 
special  verdict  form. 

Shipowner  requested  that  the  court  utilize  a 
verdict  form  consisting  of  special  interrogatories 
(R.  83-84).   The  court,  indicating  that  general  verdicts 
were  preferable,  declined  to  do  so  (Tr.  266). 

It  is  recognized  that  the  choice  of  verdict 
form  is  a  matter  within  the  trial  court's  discretion  and 
that,  ordinarily,  a  court's  decision  in  this  respect  would 


not  constitute  error.  However,  it  was  felt,  in  view 

of  this  court's  rather  strong  admonition  in 

Koiviinen  v.    States  Line 

(CA  9,    1967)  371  F2d  781,  783 

concerning  the  desirability  of  special  interrogatories 

in  this  type  of  case,  together  with  the  lack  of 

explicit  direction  to  the  jury  reflected  in  the 

insti*uctions  as  a  v/hole,  that  this  was  perhaps  that 

exceptional  case  where  the  use  of  a  general  verdict 

would  be  error. 

CONCLUSION 

Based  upon  the  propositions  and  authorities 

set  forth  hereinabove.  Shipowner  respectfully  urges: 

1.  The  judgment  below  in  favor  of  plaintiff 
and  against  Shipowner  should  be  vacated 

and  a  new  trial  ordered  as  between  plaintiff 
and  Shipovmer. 

2.  The  judgment  below  in  favor  of  Stevedore 
and  against  Shipowner  should  be  reversed 
and  judgment  entered  in  favor  of  Shipowner 
on  its  indemnity  claim. 

3.  In  the  event  the  court  determines  that 
Shipowner  is  not  entitled  to  entry  of 
judgment  on  its  indemnity  claim,  the 
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indemnity  case  should  be  remanded  for 
nev;  trial. 


Respectfully  submitted, 

KING,  MILLER,  ANDERSON,  NASH  &  YERKE 

CURTIS  W.  CUTSFORTH 

1200  American  Bank  Building 
Portland,  Oregon  97205 

Attorneys  for  Defendant-Appellant 
JUDITH  ANN  LIBERIAN  TRAl^SPORT 
CORPORATION,  LTD. 
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Appeal  from  the  Final  Judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon 

The  Honorable  Robert  C.  Belloni,  Judge 


STATEMENT  OF  JURISDICTION 

This  suit  was  commenced  by  Complaint  filed  Oc- 
tober 4,  1966,  in  the  United  States  District  Court  for 
the  District  of  Oregon.  Jurisdiction  was  based  upon 
diversity  of  citizenship  between  plaintiff  and  defend- 


ant  and  the  requisite  amount  in  controversy.  Juris- 
diction was  properly  invoked  under  28  U.S.C.,  §  1332. 
The  facts  upon  which  jurisdiction  is  based  are  set  out 
at  page  of  the  Pre-trial  Order  (R.  12). 

Third  Party  Defendant  was  impleaded  pursuant 
to  Rule  114(a),  Federal  Rules  of  Civil  Procedure. 

Motion  of  Defendant  for  judgment  n.o.v.  was  de- 
nied July  10,  1967  (R.  10).  Notice  of  Appeal  from 
such  order  and  the  entire  judgment  was  filed  August 
8,  1967  (R.  95).  Jurisdiction  of  this  Court  is  based 
on  28  U.S.C.  §  1291. 

SUMMARY  OF  ARGUMENT 

Judith  Ann  Liberian  Transport  Corporation,  Ltd., 
(vesselowner)  claims  it  is  entitled  to  indemnity  as 
a  matter  of  law.  It  claims  that  either  (1)  furnishing 
a  sling  of  a  wrong  type  or  (2)  proceeding  to  work  in 
the  face  of  an  unseaworthy  stow  requires  indemnity 
as  a  matter  of  law  without  any  jury  question.  Brady- 
Hamilton  Stevedore  Company  (stevedore)  has  a  con- 
stitutional right  to  a  jury  determination  as  to  wheth- 
er it  rendered  a  substandard  performance  constitut- 
ing a  breach  of  its  contract.  Having  a  verdict  in  its 
favor,  stevedore  is  entitled  on  appeal  to  have  the  evi- 
dence viewed  in  the  light  most  favorable  to  it.  More- 
over, the  verdict  must  be  taken  as  consistent  if  such 
a  view  of  the  case  is  possible. 

There  was  ample  evidence  upon  which  the  jury 
could  have  rejected  the  claim  the  sling  furnished  was 


improper.  And  even  if  it  had  been  found  to  be  im- 
proper, there  remained  the  fact  question  of  whether 
stevedore  was  unskillful  or  unworkmanlike  in  sup- 
plying it. 

There  was  an  abundance  of  evidence  to  justify  a 
finding  of  unseaworthiness  based  upon  improper 
stow.  Given  the  condition  of  the  stow,  the  stevedore 
proceeded  with  discharging  the  cargo  in  the  only 
practicable  method  possible.  The  jury  was  amply 
justified  in  finding  the  stevedore  did  not  breach  its 
contract  by  proceeding  with  the  work. 

The  danger  was  created  by  the  vesselowner.  No 
remedial  action  could  have  been  taken  by  the  steve- 
dore. Stopping  work  could  only  have  resulted  either  in 
a  different  stevedore  doing  the  work  or  the  cargo  re- 
maining in  the  vessel  forever.  In  these  circumstances 
the  loss  should  fall  on  the  vesselowner  who  was  in 
the  position  best  suited  to  adopt  preventive  measures 
to  avoid  the  accident. 

ARGUMENT 

The  main  thrust  of  the  vesselowner's  argument  is 
the  assertion  the  stevedore  is  liable  for  indemnity  as 
a  matter  of  law.  Vesselowner  asserts  the  trial  court 
should  have  directed  a  verdict  against  the  stevedore 
or  granted  a  motion  for  judgment  n.o.v. 

There  were  two  allegations  of  unseaworthiness 
made  by  the  plaintiff  (R.  13).  The  verdict  was  gen- 
eral (R.  81).  The  vesselowner  was  held  liable  for 
breach  of  the  warranty  of  seaworthiness  either  be- 


cause  an  improper  type  of  sling  was  used  or  because 
the  stowage  of  cargo  was  dangerous.  Vesselowner 
asserts  that  under  either  allegation  of  unseaworthi- 
ness it  is  entitled  to  indemnity  as  a  matter  of  law 
without  a  factual  finding  by  the  jury.  Stevedore,  hav- 
ing a  favorable  jury  verdict,  is  entitled  to  have  the 
evidence  viewed  on  appeal  in  the  light  most  favorable 
to  it.  Old  Dominion  Stevedoring  Corp.  v.  Polskie 
Linie  Oceaniczne,  386  F.2d  193  (C.A.  4,  1967). 
The  verdict  must  be  taken  as  consistent  if  such 
a  view  of  the  case  is  possible.  Atlantic  and  Gidf  Steve- 
dores, Inc.  V.  Ellernian  Lines,  Ltd.,  369  U.S.  355, 
1962  AMC  565  (1962). 

The  Sling 

There  was  ample  evidence  in  support  of  the  fol- 
lowing view  of  the  facts:  Because  of  the  manner  in 
which  the  cargo  was  stowed,  it  was  necessary  to  use  a 
pick-up  sling  in  the  discharge  of  the  cargo  (Tr.  65, 
81,  123,  148,  239).  Indeed,  that  was  the  only  practic- 
able method  available  (Tr.  73,  123,  239).  There  are 
two  types  of  pick-up  slings.  The  one  in  general  use  is 
a  relatively  thin  wire  rope  (Tr.  250).  It  has  an  eye 
spliced  in  each  end.  The  eyes  are  placed  over  the 
cargo  hook  and  the  load  cradled  in  the  resulting  loop 
(Tr.  149).  It  was  referred  to  at  the  trial  as  a  "cra- 
dle" sling. 

The  other  type  of  pick-up  sling  is  also  of  small 
wire  rope.  It  has  an  eye  in  one  end  and  a  hook  on  the 
other.  The  eye  is  placed  over  the  cargo  hook.  The 


sling  is  looped  around  the  load  and  the  hook  is  hooked 
around  the  sling.  The  weight  of  the  load  tends  to 
tighten  the  sling  (Tr.  149).  It  was  referred  to  as  a 
"choker"  sling. 

A  pick-up  sling  is  the  customary  method  of  dis- 
charging used  in  similar  situations  and  is  the  only 
practical  method  (Tr.  239,  240,  249).  The  choker 
sling  cannot  be  used  successfully  because  it  tends  to 
bind  on  the  load  and,  therefore,  will  not  perform  its 
function  of  pulling  under  the  load  (Tr.  239,  240,  250, 
251).  The  cradle  sling  is  safer  than  the  choker  (Tr. 
240). 

The  witnesses  who  testified  to  these  facts  were 
well  qualified  to  do  so  (Tr.  237,  238,  247,  248).  The 
jury  had  ample  justification  to  conclude  the  steve- 
dore company  did  not  breach  its  contract  in  provid- 
ing a  cradle-type  pick-up  sling. 

Even  if  the  jury  found  the  vessel  unseaworthy  by 
reason  of  the  sling,  indemnity  would  not  have  fol- 
lowed automatically.  There  was  no  contention  or  tes- 
timony that  the  sling  was  defective  in  any  manner. 
It  did  not  part  or  fail  in  service.  This  case,  therefore, 
is  unlike  Italia  Societa  per  Azione  v.  Oregon  Steve- 
dore Co.,  376  U.S.  315,  1964  AMC  1075  (1964), 
where  the 

".  .  .  issue  presented  is  whether  the  warranty  is 
breached  where  the  stevedore  has  nonnegligently 
supplied  defective  equipment  which  injures  one 
of  its  employees  during  the  course  of  stevedoring 
operations."  (pp.  315,  316) 


The  issue  here  differs  considerably.  The  considera- 
tions of  care  and  testing  of  equipment  cited  by  the 
court  do  not  apply  here.  Unlike  Italia  where  the  rope 
was  wholly  unavailable  to  the  vesselowner  for  inspec- 
tion, in  this  case  the  agent  of  the  vessel  and  the  su- 
percargo had  actual  knowledge  of  the  type  of  sling 
being  used  (Tr.  215,  226).  They  had  ample  oppor- 
tunity to  stop  the  work  if  he  deemed  it  improper,  did 
not  do  so  (Tr.  226,  227). 

Whether  a  particular  piece  of  gear  is  a  proper 
tool  is  a  question  of  judgment.  Selection  of  equip- 
ment is  an  integral  part  of  the  selection  of  method 
of  working.  Method  of  working  is  a  matter  of  skill 
and  judgment.  Skill  and  judgment  are  the  essence 
of  the  stevedore's  undertaking.  It  is  a  question  of 
fact  whether  that  undertaking  is  breached.  Atlantic 
&  Gulf  Stevedores,  Inc.  v.  Ellennan  Lines,  Ltd., 
supra.  Where  the  stevedore  furnishes  equipment 
that  fails  in  service  Italia  requires  a  finding  of  breach 
of  contract  per  se.  But  where  the  stevedore's  skill 
and  judgment  are  questioned,  the  issue  is  one  of  fact. 

Improper  Stowage  of  Cargo 

The  vesselowner  correctly  asserts  the  vessel  nec- 
essarily was  found  unseaworthy  either  because  of  the 
sling  or  the  condition  of  cargo  stowage.  Again,  the 
vesselowner  assumes  that  if  the  stow  was  unsea- 
worthy, the  stevedore  is  liable  for  indemnity  as  a 
matter  of  law  for  proceeding  with  the  discharge  op- 
eration. 


Whether  or  not  the  stevedore  has  breached  its 
warranty  of  safe  and  workmanlike  service  again  is 
a  question  of  fact.  Atlantic  mid  Giilf  Stevedores,  Inc. 
V.  EUerman  Lines,  Ltd.,  369  U.S.  355,  1962  AMC  565 
(1962).  The  stevedore  in  a  diversity  jurisdiction  case 
according  to  Elleiman  is  guaranteed  a  jury  deter- 
mination of  this  question  by  the  Seventh  Amendment. 

There  was  ample  testimony  in  support  of  the  con- 
clusion the  vessel  was  unseaworthy  because  of  a  poor 
stow  (Tr.  59-61,  76,  116,  129,  181,  182,  197,  198, 
242).  There  was  also  considerable  testimony  as  to 
how  the  stow  might  have  been  made  better  (ibid). 
Simply  because  there  was  a  safer  method  of  stowage 
available  to  the  vesselowner  did  not  render  the  steve- 
dore's discharge  of  the  poorer  stow  unworkmanlike 
per  se.  To  so  hold  would  be  to  invite  poor,  unsafe 
stowage  in  favor  of  good,  safe  stowage  by  the  vessel- 
owner.  The  vesselowner  would  thereby  gain  the  ad- 
vantage of  having  the  stevedore  be  the  insurer  in  the 
discharge  through  the  vesselowner's  fault.  The  ques- 
tion is  whether  in  all  the  circumstances  the  work  of 
the  stevedore  was  substandard.  The  stowage  was  poor 
but  the  stevedore  in  this  case  approached  the  job  in 
the  only  practicable  manner  (Tr.  73,  123,  148,  226, 
227,  239,  249). 

Where  a  winch  is  defective  or  oil  is  spilled  on 
the  deck  it  is  only  common  sense,  in  most  circum- 
stances, to  stop  work  until  the  dangerous  situation 
is  corrected.  Even  with  defective  winches  or  oil  spills 
it  is  easy  to  imagine  circumstances  wherein  proceed- 
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ing  with  the  work  could  not  be  said  to  be  unwork- 
manUke.  It  is  a  question  of  fact.  Compare  Old  Do- 
minion Stevedoring  Corp.  V.  Polskie  Linie  Oceaniczne, 
386  F.2d  193  (C.A.  4,  1967),  where  there  was  an 
obvious  remedy  available  which  made  stopping  work 
a  reasonable  precaution. 

In  the  instant  case  there  was  no  evidence  that 
stopping  work  offered  a  reasonable  alternative.  There 
was  no  evidence  that  any  remedy  whatsoever  was 
available  to  alleviate  the  danger  arising  from  the 
method  of  stowage.  The  method  of  discharge  employed 
by  the  stevedore  was  the  only  practicable  one  (Tr. 
73,  123,  148,  226,  227,  239,  249).  The  alternative  to 
proceeding  in  this  manner  was  to  leave  the  cargo  in 
the  vessel  forever,  an  alternative  clearly  not  justified 
by  the  danger  to  be  apprehended  (Tr.  87,  88,  203, 
226).  Or  if  Brady-Hamilton  Stevedore  did  not  dis- 
charge the  steel,  some  other  stevedore  in  Portland, 
Oregon,  or  some  other  port  would  have.  Perhaps 
the  crew  would  have  been  called  upon  to  perform 
the  discharging  operation.  (The  same  longshore- 
men who  complained  of  the  stow  would,  no  doubt, 
have  picketed  the  vessel  if  the  crew  rather  than 
longshoremen  had  been  employed  to  perform  the 
discharge.)  Somewhere,  sometime,  some  men  would 
have  been  exposed  to  the  added  hazard  created  by  the 
stowage.  The  same  type  of  stow  and  the  same  method 
of  discharge  are  not  uncommon  (Tr.  87,  88,  203, 
226).  In  all  of  the  foregoing  circumstances,  the  jury 


was  easily  justified  in  concluding  the  stevedore  had 
not  breached  its  contract;  but,  in  fact,  it  had  worked 
safely,  expertly  and  in  a  workmanlike  manner. 

The  cases  cited  by  the  vesselowner  do  not  justify 
the  conclusion  asserted  that  liability  follows  as  a 
matter  of  law.  In  eveiy  case  cited  by  the  vesselowner, 
except  one,  the  finder  of  fact  found  a  breach  of  con- 
tract— a  negligent  or  substandard  service.  The  finder 
of  fact  in  the  instant  case  was  privileged  but  not 
compelled  under  the  applicable  law  to  find  a  breach 
of  contract.  It  did  not  do  so. 

Crumady  v.  ^'Joachim  Hendrik  Fisser",  358  U.S. 
423,  1959  AMC  580  (1959)  is  mis-cited  by  the  vessel- 
owner.  Nothing  in  the  facts  given  in  Crumady  justi- 
fies the  conclusion  the  stevedore  knew  the  cut-off  de- 
vice was  improperly  set  for  twice  the  safe  working 
load  of  the  boom.  The  stevedore  was  held  negligent, 
not  for  proceeding  in  the  face  of  a  known  danger, 
but  for  improperly  positioning  the  head  of  the  boom, 
causing  undue  strain  on  the  gear.  The  "brought  the 
unseaworthiness  into  play"  language  of  Crumady,  so 
often  cited  in  subsequent  cases,  includes  fault  as  an 
integral  part.  The  stevedore  was  held  liable  not  sim- 
ply for  bringing  the  unseaworthiness  into  play  but 
because : 

"We  conclude  that  since  the  negligence  of  the 
stevedores,  which  brought  the  unseaworthiness  of 
the  vessel  into  play,  amounted  to  a  breach  of  the 
warranty  of  workmanlike  service,  the  vessel  may 
recover."  (p.  429). 
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In  Rederi  A/B  Nordstjeman  v.  Crescent  Wharf  & 
Warehouse  Co.,  372  F.2d  674,  1967  AMC  1036  (C.A. 
9,  1967)  the  stevedore  admitted  it  had  breached  its 
contract.  The  question  was  whether  the  conduct  of 
the  vesselowner  was  sufficient  to  prechide  indemnity. 
That  issue  was  not  raised  in  the  instant  case.  The 
sole  issue  here  is  whether  the  stevedore  breached  its 
contract.  The  jury  found  it  had  not. 

In  Matson  Terminals,  Inc.  v.  Caldwell,  354  F.2d 
681,  1966  AMC  624  (C.A.  9,  1965)  there  is  a  specific 
finding  of  fact  by  the  trial  court  that  the  stevedore 
breached  its  contract  in  proceeding  to  use  a  winch 
without  ascertaining  whether  it  had  been  repaired. 

In  T.  Smith  &  Son,  Inc.  v.  Skibs  A/S  Hassel,  362 
F.2d  745,  1966  AMC  1700  (C.A.  5,  1966)  there  was  a 
jury  verdict  against  the  stevedore  company;  neces- 
sarily a  finding  of  fact  of  breach  of  contract. 

In  Hugev  v.  Damp,  Int.,  170  F.  Supp.  601,  1959 
AMC  439  (S.D.  Cal.,  1959),  Judge  Mathes,  sitting 
without  a  juiy,  specifically  found  that  the  stevedore 
breached  its  contract. 

In  Simpson  v.  Royal  Rotterdam  Lloyd,  225  F. 
Supp.  947,  1964  AMC  1171  (S.D.  N.Y.,  1964)  the 
trial  court  found  as  a  fact  that  the  stevedore  breached 
its  obligation  to  perform  in  a  workmanlike  manner 
by  continuing  to  discharge  greasy  tin  ingots  without 
performing,  or  insisting  on,  a  thorough  cleaning  of 
them. 

In  Nordeutscher  Lloyd  Brennan  v.  Brady-Hamil- 
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ton  Stevedore  Covipany,  195  F.  Supp.  680,  1961  AMC 
2285  (D.  Or.  1961),  there  was  considerable  testimony 
concerning  how  the  stevedore  might  have  secured 
crates  of  glass  to  prevent  their  falling  over  during 
discharge  operations.  The  trial  court  found  the  steve- 
dore breached  its  contract  in  failing  to  discharge  car- 
go in  a  safe  and  proper  manner  and  in  being  negli- 
gent. 

In  Pacific  Far  East  Line  V.  California  Stevedore 
&  Ballast  Co.,  238  F.  Supp.  956  (N.D.  Cal.,  1965) 
the  court  found  a  breach  of  contract  in  continuing 
to  work  where  there  was  known  to  be  oil  on  the  deck. 

In  Crescent  Wharf  &  Warehouse  v.  Compania 
Naviera  de  Baja,  California,  366  F.2d  714,  1966  AMC 
2670  (C.A.  9,  1966)  there  was  a  specific  finding  by 
the  trial  court  of  negligence  and  breach  of  contract. 

In  De  Van  v.  Pennsylvania  R.  R.  Co.,  167  F. 
Supp.  336,  1959  AMC  426  (E.D.  Pa.  1958),  the  trial 
court  found  a  breach  of  warranty. 

In  Mosley  v.  Cia.  Mar.  Adra  S.A.,  326  F.2d  118, 
1966  AMC  2017  (C.A.  2,  1966),  cert,  denied  385 
U.S.  933,  1966  AMC  2787  (1966),  the  juiy's  ver- 
dict favored  the  stevedore  but  was  set  aside  by 
the  trial  court.  In  that  case  the  entire  situation  con- 
stituting unseaworthiness  was  created  solely  by  the 
stevedore  company.  Even  so,  the  case  is  probably 
wrong  and  in  conflict  with  Atlantic  and  Gidf  Steve- 
dores, Inc.  V.  Ellenyian  Lines,  Ltd.,  supra.  Mosley 
even  if  correct,  would  not  be  controlling  in  the  instant 
case. 
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In  Caputo  V.  U.S.  Lines  Company,  311  F.2d  413, 
1963  AMC  1921  (C.A.  2,  1963)  was  there  liabil- 
ity fixed  on  the  stevedore  without  a  prior  finding 
of  fault  by  the  trier  of  fact.  However,  that  case  can 
hardly  be  said  to  stand  for  the  proposition  that  the 
stevedore  company  can  be  held  liable  without  a  fac- 
tual determination  of  substandard  performance.  The 
principal  issue  in  Caputo  was  whether  the  trial  court 
in  the  indemnity  case  might  make  a  finding  incon- 
sistent with  the  jury's  verdict  in  the  principal  case. 
The  Court  of  Appeals  held  it  may  not.  The  Court  of 
Appeals  then  reversed  with  directions  to  enter  judg- 
ment against  the  stevedore.  The  question  of  the  pro- 
priety of  doing  so  without  a  finding  of  fact  of  breach 
of  contract  was  not  discussed.  The  failure  to  obtain 
a  finding  of  fact  appears  to  have  been  overlooked 
rather  than  declared  unnecessary. 

Instructions 

The  vesselowner  also  complains  the  trial  judge 
failed  to  give  proper  instructions  as  requested.  Re- 
quested instruction  No.  18  is  printed  on  page  10  of 
vesselowner's  brief  and  at  page  66  of  the  Record. 
The  court  was  correct  in  refusing  the  instruction. 
The  instruction  omits  the  essential  element  of  breach 
of  contract  by  substandard  performance.  As  noted 
above  (p.  6),  the  selection  of  equipment  is  a  matter 
of  skill  and  judgment.  The  stevedore's  liability 
springs  not  from  being  wrong  but  from  being  un- 
skilled,  unworkmanlike   or  negligent.   This   instruc- 
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tion  does  not  appear  to  differ  from  the  position  taken 
by  vesselowner  that  it  is  entitled  to  a  directed  ver- 
dict. Moreover,  the  reference  to  the  "condition"  of 
the  sling  was  misleading.  The  condition  or  state  of 
repair  was  not  in  issue. 

Requested  Instruction  19  (page  10  of  vesselown- 
er's  brief,  page  67  of  Record)  is  defective  for  the 
same  reason — omission  of  the  element  of  breach  of 
contract  by  substandard  performance.  The  portion  of 
the  instruction  relating  to  stopping  work  is  not  ap- 
plicable under  the  evidence  since  there  was  no  evi- 
dence whatsoever  that  stopping  work  would  have 
been  a  reasonable  alternative.  Certainly,  as  discussed 
above,  it  cannot  be  said,  as  the  instruction  reads,  that 
liability  follows  as  a  matter  of  law. 

Requested  Instructions  Nos.  21  and  22  (vessel- 
owner's  brief  11,  12,  R.  69,  70)  are  merely  restate- 
ments of  Requested  Instructions  Nos.  18  and  19. 


The  various  rules  concerning  stevedore  indemnity 
are  fashioned  to  place  liability  on  the  party  "best  sit- 
uated to  adopt  preventive  measures  and  thereby  to 
reduce  the  likelihood  of  injury".  Italia  Societa  per 
Azione  v.  Oregon  Stevedore  Co.,  supra.  Most  of  the 
cases  that  have  come  before  the  courts  have  presented 
fact  situations  in  which  the  stevedore  was  "best  suit- 
ed to  adopt  preventive  measures".  This  case  graph- 
ically illustrates  that  the  principle  is  not  a  one-way 
street.  Here  the  vesselowner  at  the  time  of  loading 
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purchased  cheaper  and  less  satisfactory  dunnage  (Tr. 
133,  183,  220)  thereby  rendering  the  discharge  haz- 
ardous. The  stevedore  was  faced  with  the  alternatives 
of  ( 1 )  refusing  to  work,  whereupon  a  different  steve- 
dore would  no  doubt  have  proceeded  to  work,  or  the 
cargo  would  have  lain  in  the  hold  forever,  or  (2) 
proceeding  with  the  work  in  the  customary  and  only 
practicable  manner  as  would  any  stevedore  in  the 
world  (Tr,  148).  Where  a  dangerous  situation  can  be 
remedied  the  stevedore  should  do  so.  But  the  vice  here 
was  in  the  loading  and  nothing  the  stevedore  could 
have  done  would  have  been  remedial.  The  vesselowner 
should  not  be  able  to  escape  its  culpability. 

Special  Verdict  Form 

The  special  verdict  was  clearly  discretionary  with 
the  trial  court.  Koivunen  v.  States  Line,  371  F.2d 
781,  1967  AMC  2152  (1967).  Circumstances  here 
were  different  than  in  Koivunen.  The  trial  court  re- 
jected the  request  because  of  the  difficulties  of  ap- 
plication (Tr.  266). 
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CONCLUSION 

The  evidence  in  this  case  clearly  presented  ques- 
tions of  fact  for  the  jury.  These  were  properly  sub- 
mitted and  resulted  in  a  verdict  for  the  stevedore. 
The  judgment  rendered  on  the  verdict  should  be  af- 
firmed. 

Respectfully  submitted, 

Gray,  Fredrickson  &  Heath 

Nathan  J.  Heath 
Attorneys  for  Appellee 
Brady-Hamilton  Stevedore  Co. 
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STATEMENT  OF  JURISDICTION 

The  plaintiff  filed  this  action  on  October  4,  1966, 
in  the  United  States  District  Court  for  the  District 
of  Oregon  (R.  I,  1).  Diversity  of  citizenship  was 
alleged  in  the  complaint,  admitted  by  answer,  and 


set  forth  as  an  agreed  fact  in  the  pretrial  order  (R. 
I,  1,  3,  12).  It  was  also  alleged  in  the  complaint,  ad- 
mitted by  answer,  and  set  forth  as  an  agreed  fact  in 
the  pretrial  order  that  the  amount  in  controversy  ex- 
ceeded the  sum  of  $10,000,  exclusive  of  interest  and 
costs  (R.  I,  1,  3,  12).  Accordingly,  the  District  Court 
had  jurisdiction  of  the  cause  between  plaintiff  and 
defendant  by  virtue  of  28  USCA  §  1332. 

On  November  15,  1966,  the  defendant  filed  a 
third-party  complaint  against  Brady-Hamilton  Stev- 
edore Company  alleging  facts  which,  if  proved,  would 
entitle  defendant  to  indemnification  from  the  third- 
party  defendant  for  any  damages  recovered  by  the 
plaintiff  (R.  I,  5).  Jurisdiction  of  the  District  Court 
over  the  subject  matter  of  the  third-party  complaint 
was  based  upon  28  USCA  §  2072  and  Rule  14  of  the 
Federal  Rules  of  Civil  Procedure. 

The  plaintiff's  action  against  the  defendant  and 
the  defendant's  action  for  indemnity  against  the 
the  third-party  defendant  were  both  tried  before 
the  Honorable  Robert  C.  Belloni,  sitting  with  a  jury, 
on  June  13  and  14,  1967.  The  jury  returned  a  verdict 
for  damages  in  favor  of  the  plaintiff  and  against  de- 
fendant and  by  a  separate  verdict  found  that  the 
defendant  was  not  entitled  to  indemnity  from  Brady- 
Hamilton  Stevedore  Company  (R.  I,  81,  82).  Judg- 
ment was  entered  on  both  verdicts  on  June  14,  1967 
R.  I,  85). 

On  June  26,  1967,  the  defendant  filed  a  motion 
for  judgment  notwithstanding  the  verdict  or  in  the 


alternative  for  a  new  trial  against  both  the  plaintiff 
and  the  third-party  defendant  (R.  I,  86).  The  defend- 
ant's motion  was  denied  by  order  of  the  District 
Court  entered  on  July  10,  1967  (R.  I,  93).  The  de- 
fendant thereafter  filed  timely  notice  of  appeal  on 
August  8,  1967  (R.  I,  95)  pursuant  to  Rule  73(a), 
Federal  Rules  of  Civil  Procedure. 

Accordingly,  this  Court  has  jurisdiction  to  review 
the  judgment  of  the  District  Court  under  the  provi- 
sions of  28  USCA  §  1291. 

STATEMENT  OF  THE  CASE 


A.  Preliminary   Statement. 

This  appeal  involves  two  incompatible  lawsuits 
which,  at  the  defendant's  election,  were  tried  before 
one  jury.  The  plaintiff -appellee,  a  longshoreman,  sued 
the  defendant  shipowner  for  injuries  caused  by  unsea- 
worthiness of  the  vessel  which  he  was  employed  in  un- 
loading. The  shipowner  impleaded  the  stevedore,  de- 
nying that  the  ship  was  unseaworthy,  but  contending 
that  any  unseaworthiness  found  to  exist  was  caused 
solely  by  the  stevedore's  negligence  and  violation  of 
contractual  duty.  On  this  appeal,  the  defendant 
challenges  the  judgment  entered  upon  jury  verdict, 
which:  (1)  imposed  Hability  and  damages  and  (2) 
refused  indemnity.  It  is  solely  with  the  first  aspect 
of  the  judgment  that  the  plaintiff -appellee  is  con- 
cerned. Accordingly,  we  believe  that  the  statement  of 
the   case   demands   a   somewhat  different  emphasis 


than  supplied  by  the  defendant,  and  substitute  the 
following  statement. 

B.  Nature  of  the  Action. 

The  plaintiff  brought  this  action  for  personal  in- 
juries which  he  suffered  while  unloading  cargo  from 
the  hold  of  the  vessel  JUDITH  ANN,  owned  by  the 
defendant  Judith  Ann  Liberian  Transport  Corpora- 
tion, Ltd.  Steel  rods,  being  lifted  at  one  end  by  a 
cradle-type  pickup  sling,  slipped  from  the  sling  and 
hurled  a  large  block  of  wood  into  the  plaintiff's  face 
and  eye. 

The  plaintiff  proceeded  solely  upon  a  theory  of 
unseaworthiness.  His  contentions,  set  forth  in  the 
pretrial  order,  were  as  follows: 

"1.  .  .  .  the  cargo  which  plaintiff  was  re- 
quired to  discharge  was  improperly  stowed,  in 
that  it  was  not  properly  blocked,  in  that  the  dun- 
nage was  insufficient  and  inadequate,  in  that  it 
was  necessary  to  use  a  pickup  sling  in  order  to 
discharge  it,  and  in  that  it  was  so  located  that 
it  could  not  be  safely  discharged. 

2.  .  .  .  the  pickup  sling  being  used  to  dis- 
charge the  vessel  was  not  provided  with  a  proper 
hook  or  other  securing  device  to  keep  it  from 
slipping."  (R.  I,  13). 

The  defendant  denied  liability,  and  in  turn  al- 
leged that  plaintiff  was  contributorily  negligent  in 
certain  particulars  (R.  I,  14).  In  addition  the  de- 
fendant impleaded  Brady-Hamilton  Stevedore  Com- 
pany, asserting  that  the  defendant  was  entitled  to  in- 


demnity  from  the  stevedore  if  required  to  pay  dam- 
ages to  the  plaintiff  (R.  I,  5,  14,  15). 

C.   Summary  of  Facts. 

The  vessel  JUDITH  ANN  is  a  tramp  freighter 
of  Liberian  registry  which,  at  the  time  of  the  plain- 
tiff's injury,  was  being  operated  under  a  time  char- 
ter by  Shinto  Corporation,  a  Japanese  company  (R. 
IV,  219,  220).  The  vessel  had  picked  up  a  cargo  of 
steel  at  Yawata,  Japan,  which  was  being  unloaded 
onto  the  dock  at  Portland,  Oregon  (R.  IV,  220,  223, 
225,  228,  229). 

The  plaintiff,  who  was  fifty-two  years  of  age  at 
the  time  of  trial,  began  working  as  a  longshoreman 
upon  graduation  from  high  school,  and  when  injured 
was  working  as  a  holdman,  carrying  cargo  and  sling- 
ing loads  (R.  Ill,  5-8).  On  May  3,  1966,  the  plaintiff 
was  working  in  the  hold  at  the  No.  4  hatch  of  the 
JUDITH  ANN  (R.  Ill,  51).  His  gang  was  engaged 
in  unloading  bundles  of  "rebar"  or  "reinforcing" 
steel,  limber  steel  rods  approximately  twenty  feet  in 
length  (R.  Ill,  58,  59,  79,  117,  159;  R.  IV,  234,  252). 
The  cargo  was  being  hoisted  from  the  hold  to  the 
dock  by  dockside  gantry,  or  "whirly",  cranes.  The 
ship's  winches  and  booms  were  not  in  use  (R.  IV, 
53). 

Four  longshoremen,  two  walking  bosses,  a  super- 
cargo, and  a  ship's  master  and  cargo  sui-veyor  testi- 
fied that  the  rebar  steel  was  improperly  stowed  (R. 
m,  51,  58-61,  76,  81,  114,  116,  125,  126,  129,  132- 


134,  142,  143;  R.  IV,  178,  182,  190,  192,  197,  198, 
237,  242-244).  According  to  these  witnesses,  flexible 
steel  rods  should  be  and  generally  are  stowed  in  tiers 
on  4  X  4  inch  pieces  of  wooden  dunnage.  This  is  hor- 
izontal blocking.  Dunnage  also  separates  the  steel 
vertically  at  convenient  intervals.  This  kind  of  stow 
permits  the  holdmen  to  get  heavy  hoisting  slings 
around  the  bundles  of  steel  without  resorting  to  the 
use  of  pickup  slings  or  other  makeshifts  to  get  the 
bundles  into  position  where  hoisting  slings  can  be 
put  around  them  (R.  Ill,  59,  60,  72,  76,  81,  116,  129, 
132,  134-136,  142,  143,  157,  169;  R.  IV,  182,  190, 
197,  198,  242-244).  An  average  load  for  hoisting 
would  number  seven  or  eight  bundles  of  steel  rods 
(R.  Ill,  61).  The  JUDITH  ANN  was  not  using  4x4 
inch  dunnage.  The  only  dunnage  consisted  of  some 
short,  broken  up  pieces  of  wood,  estimated  to  be  be- 
tween one-quarter  and  one  inch  in  thickness  (R.  Ill, 
60,  76,  116;  R.  IV,  182,  197,  231).  Dunnage  is  pur- 
chased by  the  ship,  and  four-by-four  inch  blocks  are 
more  expensive  than  scrap  wood  (R.  Ill,  133;  R.  IV, 
183).  The  large  blocks  are  available  in  Japan  (R.  Ill, 
133;  R.  IV,  187,  233).  Lack  of  proper  dunnage 
aboard  the  JUDITH  ANN  prevented  hoisting  slings 
from  being  worked  under  and  around  the  bundles  of 
steel  (R.  Ill,  58-61,  76-77,  116). 

In  order  to  get  hoisting  slings  in  place  it  was  nec- 
essary to  raise  one  end  of  the  steel  rods  by  means  of  a 
"pickup"  sling.  A  "cradle"  sling  was  being  used  for 
this  pui'pose.  This  was  described  as  a  wire  sling  with 
an  eye  spliced  in  either  end,  which  is  worked  under 


one  end  of  the  load  to  be  picked  up,  and  attached  by 
the  eyes  to  the  crane  hook  (R.  Ill,  61-63,  72,  81; 
R.  IV,  190,  239).  In  order  to  force  the  cradle  sling 
a  few  inches  under  one  end  of  the  bundled  steel,  the 
plaintiff's  gang  used  pitying  bars.  The  sling  was  then 
tightened  by  the  crane  and  generally  worked  under 
the  load  a  few  inches  more  (R.  Ill,  61,  62).  The  next 
step  was  to  lift  the  load  three  or  four  feet  at  the 
secured  end  while  the  holdmen  attached  hoisting 
slings  (R.  Ill,  61,  62,  63,  79,  81).  Before  approach- 
ing the  sagging  load,  the  men  would  wait  for  a  few 
seconds  to  determine  that  the  lift  was  stable  (R.  Ill, 
62,  63;  R.  IV,  217). 

The  plaintiff's  gang  had  been  discharging  other 
cargo  from  the  No.  4  hatch  in  the  morning,  and  be- 
gan to  work  on  the  steel  rods  at  about  1:00  p.m.  (R. 
Ill,  52,  53).  One  load  of  steel  bundles  had  been  re- 
moved from  the  hold  and  the  longshoremen  were 
working  on  the  second  load  when  the  plaintiff  was 
injured  (R.  Ill,  53).  One  end  of  the  second  load  of 
steel  bars  had  been  raised  to  a  height  of  three  or  four 
feet  with  the  pickup  sling  in  preparation  for  putting 
hoisting  slings  around  the  load  (R.  Ill,  62,  63).  The 
load  rested  in  the  cradle  of  the  sling  for  a  short  time, 
when  several  of  the  rods  started  to  slip  out,  followed 
by  the  whole  load  (R.  Ill,  63,  80,  117;  R.  IV,  213, 
214).  The  falling  steel  struck  a  four-by-four  inch 
timber,  hurling  it  against  the  plaintiff's  face  and 
forearm  (R.  Ill,  80;  R.  IV,  214). 

There  was  testimony  that  use  of  a  cradle  type 
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pickup  sling  was  improper.  Witnesses  testified  that 
one  or  more  varieties  of  "choker"  sling,  designed  to 
tighten  on  the  load  as  it  is  raised,  were  available  and 
should  have  been  used  even  though  no  sling  used  for 
pickups  is  completely  safe  (R.  Ill,  83,  165,  167,  168, 
169;  R.  IV,  190,  191,  198,  230,  242,  243,  244). 

According  to  the  plaintiff's  witnesses,  a  cradle- 
type  pickup  sling  was  dangerous  because,  at  best,  the 
steel  rods  against  the  steel  sling  presented  a  slippery 
condition,  which  was  aggravated  by  the  flexibility  of 
the  rods  (R.  IV,  189-191,  229,  230,  242,  243).  Wit- 
nesses testified  that  there  is  always  some  slight  move- 
ment of  the  ship  while  it  is  berthed  at  the  dock  (R. 
IV,  244).  Steel  was  being  discharged  from  the  No.  3 
hatch  at  the  same  time  that  the  plaintiff  was  work- 
ing in  the  No.  4  hatch,  and  lifting  of  steel  from  the 
hold,  especially  when  done  by  a  shore  based  gantry 
crane,  causes  the  vessel  to  lurch  slightly  (R.  IV,  229). 

The  defendant  called  only  one  expert  witness,  the 
supercargo  of  the  JUDITH  ANN,  who  was  willing  to 
testify  that  in  his  opinion  the  stow  was  proper,  al- 
though on  cross-examination  he  admitted  that  better 
blocking  could  have  been  used  and  that  it  is  danger- 
ous to  use  a  pickup  sling  (R.  IV,  222,  226,  229,  230). 
Otherwise  the  defense  consisted  largely  of  cross-ex- 
amining the  plaintiff's  witnesses  to  determine  that 
they  had,  from  time  to  time,  unloaded  other  steel 
ships  with  dunnage  of  a  kind  similar  to  that  used 
on  the  JUDITH  ANN  (R.  Ill,  70,  82,  86,  146,  157; 
R.  IV,  186,  203,  241).  We  have  already  observed  that 


these  witnesses  uniformly  testified  such  a  stow  was 
improper  and  dangerous. 

The  plaintiff  suffered  severe  injuries.  One  eye 
was  crushed  and  had  to  be  removed  (R.  Ill,  12,  106- 
108).  There  was  facial  disfigurement  which,  even 
after  surgery,  was  quite  marked  and  will  be  perman- 
ent (R.  Ill,  11,  12,  40-47).  As  a  direct  result  of  his 
injury,  the  plaintiff  developed  a  condition  of  throm- 
bophlebitis in  his  right  leg,  which  resulted  in  a  per- 
manent venous  insufficiency.  The  plaintiff  was  un- 
able, at  the  time  of  trial,  to  walk  more  than  one  block 
at  a  time,  required  continuing  medical  treatment 
with  anticoagulant  drugs,  and  risked  further  serious 
injuiy  to  the  leg  in  the  event  of  any  minor  trauma 
(R.  Ill,  16,  17,  91-98).  The  plaintiff  also  suffered 
a  brain  concussion,  with  continual  noises  in  his  head, 
headaches,  dizziness  and  memory  loss  (R.  Ill,  14-16). 
A  physician  identified  this  condition  as  post-trau- 
matic head  syndrome,  which  would  tend  to  clear 
as  time  went  on,  although  the  doctor  could  not 
say  to  what  extent  (R.  Ill,  22,  24-30,  31,  32).  As  a 
consequence  of  his  injuries,  the  plaintiff  is  perman- 
ently disabled  from  returning  to  work  on  the  water- 
front (R.  Ill,  28). 

D.   Nature  of  the  Judgment. 

The  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff against  the  defendant  in  the  sum  of  $194,058.55. 
No  motion  for  remititur  was  made  below,  and  no 
party  to  this  appeal  contends  that  the  amount  of  the 
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judgment  was  excessive  in  light  of  the  plaintiff's  in- 
juries. The  jury  also  found  that  the  defendant  was 
not  entitled  to  indemnity  from  the  stevedore  (R.  I, 
82).  Judgment  was  entered  upon  both  verdicts  (R. 
1,85). 

E.  Questions  Presented  on  Appeal. 

With  respect  to  the  defendant's  appeal  from  the 
judgment  in  favor  of  the  plaintiff,  the  plaintiff  ac- 
cepts the  statement  found  in  the  Appellant's  Brief 
that  "...  the  questions  presented  concern  the  propri- 
ety of  the  District  Court's  action  in  giving  certain 
of  the  plaintiff's  requested  instructions,  and  in  refus- 
ing to  give  certain  instructions  requested  by  ship- 
owner." (App.  Br.  5).  The  plaintiff,  of  course,  takes 
no  position  with  respect  to  the  defendant's  indemnity 
claim  against  the  stevedore. 

SUMMARY  OF  ARGUMENT 

The  defendant  contends  that  the  court  erred  in 
giving  two  instructions  requested  by  the  plaintiff  and 
in  failing  to  give  two  instructions  requested  by  the 
defendant. 

The  instructions  given  were  correct  statements  of 
applicable  law  and  were  amply  supported  by  evidence. 
Furthermore,  a  consideration  of  the  instructions  as  a 
whole  shows  that  the  jury  could  not  have  been  misled 
even  if  the  defendant  were  correct  (as  it  was  not)  in 
asserting  that  the  requested  instructions  contained 
isolated  words  or  phrases  likely  to  produce  confusion. 


11 

The  defendant's  requested  instructions  were  both 
wrong  and  the  lower  court  would  have  committed 
prejudicial  error  had  it  given  either  of  them.  One  of 
the  requested  instructions  would  have  told  the  jury- 
that  a  shipowner  cannot  be  held  liable  for  an  unsea- 
worthy  stow  if  the  stevedore  uses  customary  methods 
of  unloading  the  vessel,  thereby  creating  an  unrea- 
sonable risk  to  the  workmen  because  of  the  improper 
stow,  when  other  and  safer  methods  of  discharge 
were  available  but  not  actually  used  by  the  stevedore. 
The  other  requested  instruction  would  have  directed 
the  jury  to  find  as  a  matter  of  law  that  the  stow  was 
not  unseaworthy,  although  the  evidence  of  an  im- 
proper stow  w^as  virtually  conclusive  and  the  court 
would  have  been  justified  in  setting  aside  a  verdict 
for  the  defendant  as  being  against  the  weight  of  the 
evidence. 

ARGUMENT 

The  following  discussion  is  in  answer  to  that  por- 
tion of  the  plaintiff's  argument  entitled  "Plaintiff's 
Claim  Against  Ship  Owner"  set  forth  at  pages  17 
through  27  of  the  Appellant's  Brief. 

1.  The  trial  court  did  not  err  in  giving  the  plaintiff's 
Requested  Instruction  No.  7. 

The  instruction  was  as  follows : 

"I  instruct  you  that  the  shipowner  is  liable 
for  unseaw^orthiness,  regardless  of  negligence, 
whenever  the  ship  or  its  gear  is  not  reasonably 
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fit  for  the  puipose  for  which  it  was  intended. 
This  liability  extends  to  longshoremen  who  work 
aboard  the  vessel  and  employ  contracting  steve- 
dore companies.  Even  if  the  owner  engaged  oth- 
ers, such  as  the  stevedore  companies  who  supply 
equipment  necessary  for  stevedoring  operations, 
he  must  still  answer  to  a  longshoreman  if  the 
gear  proves  to  be  unseaworthy. 

I  further  instruct  you  that  if  the  injuries  to 
the  'plaintiff  were  caused  by  some  malfunction- 
ing in  the  Hgging  used  for  unloading  the  vessel 
or  by  some  defect  in  the  equipment  used,  or  if 
there  was  improper  use  of  the  equipment  by  other 
longshoremen,  the  shipowner  would  be  liable  to 
the  plaintiff  for  unseaworthiness.  The  obliga- 
tion of  providing  seaworthy  equipment  is  abso- 
lute and  extends  to  all  loading  or  unloading 
equipment  used  on  the  vessel."  (R.  IV,  278-279). 
(Italics  added) 

The  defendant  contends  it  was  error  to  give  that 
portion  of  the  charge  italicized  above,  for  the  reason 
that  "malfunctioning  in  the  rigging  was  not  one  of 
the  specifications  of  unseaw^orthiness  charged  by 
plaintiff,  nor  was  there  any  evidence  that  plaintiff's 
accident  was  caused  by  any  such  malfunctioning  of 
the  rigging.  This  instruction,  in  effect,  advised  the 
jury  that  it  could  make  a  finding  of  unseaworthiness 
on  a  specification  neither  alleged  nor  proved"  (App. 
Br.  17). 

The  challenged  instruction  was  not  abstract  or 
inapphcable  to  the  issues  and  proof.  The  plaintiff 
contended,  and  there  was  evidence  to  support  his  con- 
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tention,  that  the  vessel  was  unseaworthy  because  the 
pickup  sling  "was  not  provided  with  a  proper  hook 
or  other  securing  device  to  keep  it  from  slipping."  (R. 
I,  13).  This  was,  in  effect,  an  allegation  that  the  un- 
loading gear  was  improperly  rigged.  Slipping  of  the 
steel  bars  from  the  pickup  sling  constituted  a  "mal- 
function" of  the  rigging  in  a  very  real  sense. 

Moreover,  this  Court,  in  common  with  other  juris- 
ditions,  is  firmly  committed  to  the  view  that  the 
court's  instructions  to  the  jury  must  be  read  as  a 
whole  to  determine  if  any  particular  instruction  was 
prejudicial.  Abstract  instructions,  even  incorrect 
statements  of  the  law,  can  be  cured  by  the  remainder 
of  the  charge.  Jesonis  v.  Oliver  J.  Olson  &  Co.,  238 
F.2d  307  (C.A.  9,  1956) ;  Van  Camp  Seafood  Co.  v. 
Nordyke,  140  F.2d  902  (C.A.  9,  1944) ;  Bohle  v.  MaU 
son  Navigation  Co.,  243  Or.  196,  412  P.2d  367 
(1966) ;  Fields  v.  Fields,  213  Or.  522,  307  P.2d  528, 
326  P.2d  451  (1958).  "Even  if  a  single  instruction 
is  erroneous,  it  does  not  call  for  reversal  if  it  is  cured 
by  a  subsequent  charge  or  by  a  consideration  of  the 
entire  charge."  Sunkist  Growers,  Inc.  v.  Winckler  and 
Smith  Citrus  Products  Co.,  284  F.2d  1  (C.A.  9, 
1960). 

Prior  to  the  instruction  complained  of,  the  Court 
instructed  the  jury  as  follows: 

"It  is  desirable  that  we  first  consider  the  ac- 
tion of  Mr.  Crawford  against  the  steamship  com- 
pany, because  how  you  decide  that  case  will  de- 
termine whether  you  reach  the  steamship  com- 
pany's action  against  the  stevedoring  company. 
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The  plaintiff,  Mr.  Crawford,  bases  his  claim 
upon  unseaworthiness.  He  contends  that  the  ves- 
sel JUDITH  ANN,  owned  by  the  defendant,  was 
unseaworthy  in  two  respects.  The  first  is,  and  I 
am  quoting  from  the  plaintiff's  statement  and 
contention,  'In  that  the  cargo  which  plaintiff 
was  required  to  discharge  was  improperly 
stowed,  in  that  it  was  not  properly  blocked,  in 
that  the  dunnage  was  insufficient  and  inade- 
quate, in  that  it  was  necessary  to  use  a  pickup 
sling  in  order  to  discharge  it,  and  in  that  it  was 
so  located  that  it  could  not  be  safely  discharged.' 

I  instruct  you  that  to  be  in  a  seaworthy  con- 
dition means  the  cargo  must  be  stowed  in  a  con- 
dition reasonably  suitable  and  fit  for  safe  dis- 
charge from  the  vessel.  The  shipowner  is  not  ob- 
ligated to  furnish  an  accident  free  ship.  The 
standard  is  not  perfection,  but  reasonable  fitness. 

The  second  contention  is  that.  The  pickup 
sling  being  used  to  discharge  the  vessel  was  not 
provided  with  a  proper  hook  or  other  securing 
device  to  keep  it  from  slipping.' 

In  order  to  recover  on  this  claim,  the  plaintiff 
must  prove  by  a  preponderance  of  the  evidence 
that  the  pickup  sling  in  question  was  not  reason- 
ably suitable  and  fit  for  the  intended  purpose 
for  which  it  was  provided.  The  shipowner  is  not 
obligated  to  furnish  or  to  have  furnished  a  pick- 
up sling,  but  it  must  be  a  reasonably  fit  one  in 
light  of  the  purpose  for  which  it  is  to  be  used, 
giving  due  regard  to  the  safety  of  the  longshore- 
men. 

In  this  case,  the  burden  is  on  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  the 
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following  facts:  First,  that  the  vessel  was  unsea- 
worthy  at  the  time  and  place  in  question  in  one 
of  the  particular  respects  which  I  have  read  to 
you.  Second,  that  the  unseaworthy  condition  was 
a  proximate  cause  of  some  injury  and  consequent 
damage  sustained  by  the  plaintiff.  .  .  . 

[The  Court  then  instructed  the  jury  on  the 
doctrine  of  unseaworthiness  and  continued:] 

To  apply  the  instruction  I  have  just  given 
you  regarding  unseaworthiness  specifically  to 
this  case,  if  you  find  that  the  stowage  of  the 
cargo  was  improper  and  not  in  accordance  with 
a  reasonably  safe  and  seaworthy  manner  of  stow- 
ing the  cargo,  either  by  reason  of  the  fact  that 
the  steel  cargo  which  plaintiff  was  required  to 
discharge  was  not  properly  blocked  or  was  sep- 
arated by  insufficient  or  inadequate  dunnage,  or 
because  it  was  necessary  to  use  a  pickup  sling  in 
order  to  discharge  it,  or  because  it  was  so  located 
that  it  could  not  be  safely  discharged,  then  you 
will  find  that  the  vessel  was  unseaworthy  by  rea- 
son of  said  unsafe  stowage,  even  if  you  find  that 
there  was  nothing  wrong  with  the  vessel  as  such. 

If  you  further  find  that  by  reason  of  this 
unsafe  condition  of  stowage  of  the  cargo  which 
rendered  the  vessel  unseaworthy,  it  became  neces- 
sary to  use  a  more  dangerous  method  of  unload- 
ing the  cargo,  and  that  plaintiff  was  injured  as 
a  proximate  result  thereof,  then  you  will  return 
your  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant."  (R.  IV,  274-278). 

Immediately  after  giving  these  instructions,  the 
Court  gave  the  instruction  upon  which  error  is  pred- 
icated. 
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The  instructions,  taken  as  a  whole,  made  it  per- 
fectly clear  to  the  jury  that  a  finding  of  unseaworthi- 
ness had  to  be  predicated  on  improper  stowage  or  use 
of  an  improper  pickup  sling.  The  defendant's  first 
specification  of  error  has  no  merit. 

2.  The  trial  court  did  not  err  in  giving  plaintiff's  Re- 
quested Instruction  No.  8. 

This  instruction  is  as  follows : 

"You  are  instructed  that  the  duties  imposed 
upon  the  shipowners  and  the  law  in  respect  to 
the  safety  of  employees  are  nondelegable;  that 
is  to  say,  the  employer  cannot  delegate  the  per- 
formance of  those  duties  to  any  other  agent  or 
employee.  The  defendant  in  this  case  cannot  ab- 
solve itself  of  the  performance  of  those  duties, 
nor  could  it  delegate  the  performance  of  them  to 
employees,  to  the  stevedore  company  nor  to  any- 
one else,  but  they  adhere  to  the  defendant  ship- 
owner without  the  possibility  of  suspension  or  in- 
terruption."  (R.  IV,  279;  App.  Br.  7). 

The  defendant's  position  on  appeal  is  that:  "The 
Court,  in  defining  'non-delegable,'  mistakenly  in- 
structed that  Shipowner  could  not  delegate  the  per- 
foTTYUince  of  the  duties  in  question  to  Stevedore  or 
anyone  else.  Although  it  is  true  that  the  vessel  owner 
cannot  avoid  the  responsibility  imposed  upon  it  by 
such  duties,  there  is  no  prohibition  to  the  delegation 
of  their  performance.  .  .  .  The  instruction  had  the 
effect  of  advising  the  jury  that  Shipowner's  conduct 
in  this  respect  was  prohibited  by  law."  (App.  Br. 
19). 
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The  requested  instruction  was  limited  by  its  own 
terms  to  duties  "in  respect  to  the  safety  of  employ- 
ees." The  instruction  did  no  more  than  advise  the 
jury  that  a  shipowner  cannot  divest  himself  of  the 
duty  to  provide  a  safe  ship.  The  language  does  not 
even  suggest  that  a  shipowner  cannot  hire  a  steve- 
dore to  unload  the  vessel. 

The  lower  court  accurately  disposed  of  the  de- 
fendant's contention  on  this  score  when  it  said:  "The 
defendant's  exception  in  which  Mr.  Carlsen  took  one- 
half  of  one  of  my  sentences  and  took  it  to  be  telling 
the  jury  that  it  was  in  some  way  unlawful  for  the 
shipowner  to  hire  a  stevedore,  certainly,  that  would 
be  a  faulty  instruction.  But  I  don't  think  anyone  in 
this  room  has  any  idea  that  the  jury  may  feel  that 
this  is  the  caser  (R.  IV,  300). 

We  have  earlier  quoted  the  instructions  in  which 
the  court  summarized  the  plaintiff's  contentions  of 
unseaworthiness  and  told  the  jury  that  recovery 
would  have  to  be  based  on  proof  of  such  contentions. 
In  addition,  the  court  instructed  at  length,  with  re- 
spect to  the  third-party  action  for  indemnity,  upon 
the  correlative  duties  of  the  shipowner  and  steve- 
dore (R.  IV,  285-289).  It  was  assumed  throughout 
those  instructions  that  the  shipowner  had  a  right  to 
hire  a  stevedore.  No  suggestion  was  made  during  the 
trial  that  it  was  in  any  way  improper  for  the  ship- 
owner to  employ  longshoremen  to  unload  the  cargo. 
There  was,  in  fact,  testimony  of  the  practice  within 
the  shipping  industry  for  the  ship's  agent  to  hire  a 
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master  stevedore  (R.  IV,  212,  217,  218),  and  for  the 
supercargo  and  ship's  mate  to  supervise  and  oversee 
the  work  of  longshoremen  in  unloading  the  vessel 
(R.  Ill,  138-140;R.  IV,  224). 

The  purpose  of  the  requested  instruction  was  to 
advise  the  jury  that  responsibility  for  unseaworthi- 
ness rests  upon  the  shipowner,  even  though  someone 
other  than  the  shipowner  may  be  at  fault  for  creat- 
ing the  unsafe  condition.  Johnson  Line  v.  Moloney, 
243  F.2d  293  (C.A.  9,  1957) ;  Lahde  v.  Soc.  Armadora 
Del  Norte,  220  F.2d  357  (C.A.  9,  1955).  It  was  not 
the  purpose  of  the  instruction  to  suggest  that  a  ship- 
owner may  not  hire  longshoremen.  In  view  of  the  in- 
structions and  testimony  as  a  whole,  there  is  no  possi- 
bility that  the  jury  could  have  understood  it  to  mean 
this.  Jesonis  v.  Oliver  J.  Olson  &  Co.,  238  F.2d  307 
(C.A.  9,  1956). 

3.  The  trial  court  did  not  err  in  refusing  to  give  de- 
fendant's Requested  Instruction  No.  24. 

Defendant's  Requested  Instruction  No.  24  was  as 
follows : 

"The  plaintiff  contends  in  this  case  that  the 
ship  was  unseaworthy  because  of  improper  stow- 
age of  cargo.  I  instruct  you  that  the  method  or 
manner  of  cargo  stowage  renders  a  vessel  un- 
seaworthy only  when  it  results  in  an  unreason- 
able hazard  to  the  safety  of  the  men  required  to 
work  in  and  around  the  cargo.  The  mere  fact 
that  a  particular  manner  of  stow^age  requires 
more  effort  in  order  to  discharge  the  cargo,  or 
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requires  the  use  of  other  and  different  equip- 
ment than  may  be  customarily  used  for  cargo 
discharge,  does  not  make  the  vessel  unseaworthy 
so  long  as  methods  and  equipment  are  available 
which  can  be  used  to  discharge  the  cargo  without 
undue  or  unreasonable  risk  to  the  safety  of  those 
performing  the  work."  (R.  I,  72;  App.  Br.  7). 

In  support  of  the  foregoing  instruction,  defendant 
argues  in  its  brief:  "The  above  requested  instruction 
embodied  one  of  the  principal  elements  of  Shipown- 
er's theory  of  the  case — i.e.  that  the  cargo  stow  in 
question  was  in  keeping  with  the  usual  and  customary- 
practice  and  that  it  did  not  pose  any  unreasonable 
risk  of  harm  to  the  longshoreman  engaged  in  the 
discharge  if  proper  methods  and  equipment  were  util- 
ized by  the  master  stevedore"  (Italics  are  those  of 
the  defendant)  (App.  Br.  21). 

The  court  would  have  committed  prejudicial  er- 
ror had  it  given  this  instruction.  It  is  not  the  avail- 
ability of  safe  methods  or  equipment  but  the  extent 
of  their  actual  use  aboard  the  ship  which  determines 
whether  the  vessel  is  seaworthy  or  unseaworthy. 
Mahnich  V.  Southern  Stea')nship  Co.,  321  U.S.  96,  64 
S.  Ct.  455,  88  L.  Ed.  561  (1944) ;  Waldron  v.  Moore- 
McCormick  Lines,  Inc.,  386  U.S.  724,  87  S.  Ct.  1410, 
18  L.  Ed.  2d  482  (1967).  If  the  plaintiff's  requested 
instruction  is  correct,  a  longshoreman  rarely,  if  ever, 
could  predicate  a  claim  for  injuries  upon  a  bad  stow 
or  the  master  stevedore's  use  of  dangerous  procedures 
or  equipment.  However,  the  maincurrent  of  admiralty 
law  has  been  to  expand,  not  eliminate,  the  doctrine 
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of  unseaworthiness  in  these  areas.  Gutierrez  v.  Wa- 
tennan  Steamship  Corp.,  373  U.S.  206,  83  S.  Ct. 
1185,  10  L.  Ed.  2d  297  (1963) ;  Petterson  v.  Alaska 
SteaTiiship  Co.,  347  U.S.  396,  75  S.  Ct.  601,  98  L.  Ed. 
798  (1953);  Huff  v.  Matson  Navigation  Co.,  338 
F.2d  205  (C.A.  9,  1964).  Indeed,  since  Mascuilli  V. 
United  States,  387  U.S.  237,  87  S.  Ct.  1705,  18  L. 
Ed.  2d  743  (1967),  the  momentary  negligent  act  of 
a  fellow  stevedore  is  sufficient  to  render  the  vessel 
liable  for  resulting  injuries  upon  a  theory  of  unsea- 
worthiness. See  Candiano  v.  Moore-McCormiclc 'Lines, 
Inc.,  382  F.2d  961  (C.A.  2,  1967). 

In  view  of  the  inaccuracy  of  the  requested  in- 
struction, it  is  not  necessary  to  review  the  testimony 
claimed  to  support  the  instruction.  We  think  it  fair, 
however,  to  observe  that  just  as  the  defendant's  re- 
quested instruction  does  not  correctly  reflect  appli- 
cable law,  so  also  is  its  summary  of  the  facts  far 
from  being  an  accurate  reflection  of  the  record.  It  is 
not  true  that  "from  the  plaintiff's  own  witnesses  it 
appears  that  whatever  danger  existed  during  the 
course  of  the  discharge  of  this  cargo  was  the  direct 
result,  not  of  the  manner  of  stowage,  but  of  the  meth- 
ods and  equipment  used  in  the  discharge  operation." 
(App.  Br.  22).  Witness  Carl  Sloan,  a  supercargo 
called  by  the  plaintiff,  testified  that  the  use  of  any 
pickup  sling  to  discharge  steel  is  a  dangerous  proce- 
dure, but  is  necessary  when  the  dunnage  is  inade- 
quate to  enable  workmen  to  get  hoisting  slings  around 
the  loads  as  they  lay  on  the  floor  of  the  hold  (R.  IV, 
189-191).  The  witness  testified  that  whenever  it  was 
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necessary  to  use  a  pickup  sling,  "The  men  tried  to 
use  a  choker  type  of  sling  that  bites  around  the  load 
and  increases  the  bite  as  the  strain  is  put  on  by  the 
gear,  the  lifting  gear,  to  try  to  prevent  the  pickup 
sling  from  moving.  But  it's  never  really  safe."  (R. 
IV,  190,  191).  The  defendant's  own  expert  witness, 
supercargo  Winston  B.  Anderson,  testified  that  a 
pickup  sling,  when  used  on  steel,  is  in  danger  of  slip- 
ping (R.  IV,  229,  230). 

It  is  not  error  to  refuse  a  requested  instruction 
which  is  partially  incorrect.  Baltimore  &  Ohio  Rail- 
road Co.  V.  FelgenJmuer,  168  F.2d  12  (C.A.  8,  1948). 
However,  to  the  extent  that  the  defendant's  requested 
instruction  correctly  stated  the  law,  it  was  fully  cov- 
ered by  the  court's  charge.  The  court  instructed  as 
follows : 

"The  plaintiff,  Mr.  Crawford,  bases  his  claim 
upon  unseaworthiness.  He  contends  that  the  ves- 
sel JUDITH  ANN,  owned  by  the  defendant,  was 
unseaworthy  in  two  respects.  The  first  is,  and  I 
am  quoting  from  the  plaintiff's  statement  and 
contentions,  'in  that  the  cargo  which  plaintiff  was 
required  to  discharge  was  improperly  stowed,  in 
that  it  was  not  properly  blocked,  in  that  the  dun- 
nage was  insufficient  and  inadequate,  in  that  it 
was  necessary  to  use  a  pickup  sling  in  order  to 
discharge  it,  and  in  that  it  was  so  located  that 
it  could  not  be  safely  discharged.' 

I  instruct  you  that  to  be  in  a  seaworthy  con- 
dition means  the  cargo  must  be  stowed  in  a  con- 
dition reasonably  suitable  and  fit,  for  safe  dis- 
charge from  the  vessel.  The  shipowner  is  not  ob- 
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ligated   to   furnish   an   accident-free   ship.    The 
standard  is  not  perfection,  but  reasonable  fitness. 

The  second  contention  is  that,  'the  pickup 
sHng  was  being  used  to  discharge  the  vessel  was 
not  provided  with  a  proper  hook  or  other  secur- 
ing device  to  keep  it  from  slipping.' 

In  order  to  recover  on  this  claim,  the  plaintiff 
must  prove  by  a  preponderance  of  the  evidence 
that  the  pickup  sling  in  question  was  not  reason- 
ably suitable  and  fit  for  the  intended  purpose 
for  which  it  was  provided.  The  shipowner  is  not 
obligated  to  furnish  or  to  have  furnished  a  pick- 
up sling,  but  it  must  be  a  reasonably  fit  one  in 
light  of  the  purpose  for  which  it  is  to  be  used, 
giving  due  regard  to  the  safety  of  the  longshore- 
men. 


Under  the  Maritime  Law,  every  shipowner  or 
operator  owes  to  every  longshoreman  employed 
aboard  a  vessel  the  duty  to  keep  and  maintain 
the  ship  and  stowage  in  a  seaworthy  condition 
at  all  times.  To  be  in  a  seaworthy  condition 
means  to  be  in  a  condition  reasonably  suitable 
and  fit  for  the  purpose  or  use  for  which  provided 
or  intended.  .  .  . 


To  apply  the  instruction  I  have  just  given 
you  regarding  unseaworthiness  specifically  to 
this  case,  if  you  find  that  the  stowage  of  the 
cargo  was  improper  and  not  in  accordance  with 
the  reasonably  safe  and  seaworthy  manner  of 
stowing  the  cargo,  either  by  reason  of  the  fact 
that  the  steel  cargo  which  plaintiff  was  required 
to  discharge  was  not  properly  blocked  or  was  sep- 
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arated  by  insufficient  or  inadequate  dunnage, 
or  because  it  was  necessary  to  use  a  pickup  sling 
in  order  to  discharge  it,  or  because  it  was  so  lo- 
cated that  it  could  not  be  safely  discharged,  then 
you  will  find  that  the  vessel  was  unseaworthy  by 
reason  of  said  unsafe  stowage,  even  if  you  find 
that  there  was  nothing  wrong  with  the  vessel  as 
such. 

If  you  further  find  that  by  reason  of  this  un- 
safe condition  of  stowage  of  the  cargo  which  ren- 
dered the  vessel  unseaworthy,  it  became  neces- 
sary to  use  a  more  dangerous  method  of  unload- 
ing the  cargo,  and  that  plaintiff  was  injured  as  a 
proximate  result  thereof,  then  you  will  return 
your  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant. 

I  instruct  you  that  the  shipowner  is  liable  for 
unseaworthiness,  regardless  of  negligence,  when- 
ever the  ship  or  its  gear  is  not  reasonably  fit  for 
the  purpose  for  which  it  was  intended.  .  .  ."  (R. 
VI,  274-278). 

Again  and  again  in  the  course  of  the  foregoing 
charge  the  Court  instructed  that  the  standard  by 
which  the  jury  was  to  measure  the  seaworthiness  of 
the  stow  and  equipment  was  that  of  "reasonable  fit- 
ness." The  test  formulated  by  the  court  was  proper 
(See  Blassingill  v.  Waterman  Steamship  Corp.,  336 
F.2d  367,  370,  ftn.  4(  C.A.  9,  1964))  although  it  put 
the  substance  of  the  unobjectionable  portions  of  the 
requested  instruction  in  terms  somewhat  different 
than  those  suggested  by  the  defendant.  It  is  not  error 
to  refuse  a  requested  instruction  if  its  substance  is 
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set  forth  in  the  instructions  given.  Southern  Pacific 
Company  v.  Souza,  179  F.2d  691  (C.A.  9,  1950); 
Van  Camp  Seafood  Co.  v.  Nordyke,  140  F.2d  902 
(C.A.  9,  1944). 

It  is  true  that  a  party  is  entitled  to  have  his 
theoiy  of  the  case  presented  by  appropriate  instruc- 
tions, subject,  however,  to  the  qualification  that  his 
theoi-y  must  comply  with  the  law.  Blassingill  v.  Wa- 
terman Steamship  Corp.,  supra,  336  F.2d  367  (C.A. 
9,  1964).  To  the  extent  that  the  defendant's  Re- 
quested Instruction  No.  24  was  a  correct  statement 
of  applicable  law,  it  was  included  in  the  instructions 
given  to  the  jury. 

4.  The  trial  court  did  not  err  in  refusing  to  give  the 
defendant's  Requested  Instruction  No.  25. 

This  request  was  as  follows : 

"I  instruct  you  that  the  fact  that  cargo  is 
stowed  in  such  a  manner  as  to  require  the  use  of 
a  pickup  sling  in  order  to  discharge  it  does  not 
render  the  vessel  unseaworthy."  (R.  I,  73;  App. 
Br.  8). 

The  basis  for  this  requested  instruction  is  set 
forth  in  the  Appellant's  Brief  as  follows : 

"Shipowner  requested  this  instruction  in  line 
with  its  theory  that  the  cargo  stowage  here  in 
question  was  not  the  source  of  the  danger  which 
led  to  plaintiff's  accident  and  that,  if  any  undue 
hazards  were  presented  during  the  unloading  op- 
erations, they  were  created  by  the  discharge 
method  and  appliances  chosen  by  Stevedore. 
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There  was  no  evidence  presented  which  would 
support  the  proposition  that  the  employment  of 
any  type  of  pickup  sling,  under  any  and  all  cir- 
cumstances and  no  matter  how  carefully  used  or 
what  precautions  taken,  creates  an  unreasonable 
risk  or  hazard."  (App.  Br.  26). 

The  requested  instruction  directed  the  jury  to  find 
against  the  plaintiff  upon  the  issue  of  an  improper 
stow.  It  would  have  been  reversible  error  to  give  such 
an  instruction.  The  evidence  strongly  preponderated 
in  favor  of  liability  on  this  issue  to  the  extent,  in 
fact,  that  the  court  would  have  been  justified  in  set- 
ting aside  a  verdict  for  the  defendant  as  against  the 
weight  of  the  evidence.  6A  Moore's  Federal  Practice 
§  59.08(5).  No  fewer  than  eight  witnesses  (one  of 
them  called  by  Brady-Hamilton  Stevedore  Co.)  testi- 
fied that  the  stow  of  rebar  steel  was  improper  and 
that  it  presented  a  hazard  to  longshoremen  engaged 
in  unloading  the  cargo  (R.  Ill,  59,  60,  72,  76,  81, 
116,  129,  132,  134-136,  142,  143,  157,  169;  R.  IV, 
182,  190,  197,  198,  242-244).  The  sole  expert  witness 
called  by  the  defendant  testified  that  better  blocking 
could  have  been  used  (R.  IV,  229,  230).  There  was 
testimony  that  a  pickup  sling  had  to  be  used  to  raise 
the  steel  three  or  four  feet  from  the  floor  of  the  hold 
in  order  to  get  hoisting  slings  into  position  (R.  Ill, 
62,  63,  79-81,  116,  117).  As  noted  in  our  discussion 
of  the  appellant's  previous  assignment  of  error,  there 
was  also  testimony  that  it  is  dangerous  to  lift  steel 
bars  with  any  kind  of  pickup  sling,  although  a 
choker  type  sling  is  preferable  to  a  crade  type  sling 
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(R.  IV,  190,  191).  In  fact,  the  expert  witness  called 
by  the  defendant,  supercargo  Winston  B.  Anderson, 
testified  as  follows: 

''QUESTION:  Now,  the  use  of  a  pickup  sling 
on  steel,  flexible  steel,  at  best  renders  it  danger- 
ous, doesn't  it,  because  it  can  slip? 

ANSWER:  There  is  always  that  possibility 
of  it  slipping."  (R.  IV,  229,  230) 

There  was,  in  short,  ample  evidence  that  rebar 
steel  stowed  in  such  a  manner  as  to  require  the  use 
of  a  pickup  sling  to  discharge  it  rendered  the  vessel 
unseaworthy.  Even  if  the  stevedore  could  arguably 
have  used  some  technique  for  unloading  the  cargo 
more  cautious  than  that  employed,  the  ship  would  not 
be  discharged  from  responsibility  for  an  improper 
stow.  Hroncich  v.  Amemcan  President  Lines,  Ltd.,  334 
F.2d  282,  (C.A.  3,  1964) ;  Fermnte  v.  Swedish  Amer- 
ican Lines,  331  F.2d  571  (C.A.  3,  1964) ;  Amador  v. 
A/S  J.  Ludwig  Mowinckels  Rederi,  224  F.2d  437 
(C.A.  2,  1955) ;  Palazzolo  v.  Pan-Atlantic  Steamship 
Corp.,  211  F.2d  277  (C.A.  2,  1954).  Accordingly,  the 
court  w^ould  have  erred  had  it  instructed  the  juiy  that 
"the  fact  that  cargo  is  stowed  in  such  a  manner  as  to 
require  the  use  of  a  pickup  sling  in  order  to  dis- 
charge it  does  not  render  the  vessel  unseaworthy." 

CONCLUSION 

The  instructions  with  respect  to  the  issues  be- 
tween the  plaintiff  and  defendant  were,  if  anything, 
too  favorable  to  the  defendant.  In  an  excess  of  cau- 
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tion,  the  court  instructed  upon  contributory  negli- 
gence and  comparative  fault  (R.  IV,  280-282)  and 
submitted  the  case  to  the  jui-y  upon  general  verdict 
forms  (R.  IV,  270;  R.  I,  81-84),  even  though,  as 
the  court  recognized,  there  was  no  evidence  whatever 
of  contributory  negligence  (R.  IV,  261-263).  The  de- 
fendant's appeal,  insofar  as  it  challenges  the  judg- 
ment obtained  by  the  plaintiff,  is  completely  without 
merit  and  the  judgment  of  the  lower  court  should  be 
affirmed. 

Respectfully  submitted, 

Pozzi,  Levin  &  Wilson 
Raymond  J.  Conboy 

Attorneys  for  Plaintiff-Appellee 

Wayne  Crawford. 
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ARGUMENT 
A.    Plaintiff's  Claim  against  Shipovmer. 

1.    The  trial  court  erred  in  giving  plaintiff's 
Requested  Instruction  No.  7« 

This  instruction  told  the  jury  that  "if  the  in- 
juries to  the  plaintiff  were  caused  by  some  malfunctioning 
in  the  rigging  used  for  unloading  the  vessel"  Shipowner 
would  be  liable  to  the  plaintiff  for  unseaworthiness. 
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Shipowner's  objection  is  that  malfunctioning  in 
the  rigging  was  clearly  not  one  of  the  specifications  of 
unseaworthiness  charged  by  plaintiff.   Moreover,  there  was 
no  evidence  that  plaintiff's  accident  was  in  any  way  caused 
by  any  malfunctioning  in  the  rigging.   The  jury  was  thus 
expressly  advised  that  it  might  find  liability  on  Shipowner's 
part  upon  a  specification  neither  alleged  nor  proved. 

Plaintiff's  brief  concedes  that  the  charge  of 
unseaworthiness  relating  to  the  rigging- -that  the  sling 
being  used  "was  not  provided  with  a  proper  hook  or  other 
securing  device  to  keep  it  from  slipping" --is  a  charge 
of  improper  gear  or  rigging  (PI.  Br.  13).   Unseaworthiness 
due  to  the  use  or  selection  of  improper  gear,  of  course, 
is  an  entirely  different  thing  than  unseavjorthiness  resulting 
from  the  malfunctioning  of  properly  selected  gear. 

Plaintiff's  main  argument  here  appears  to  be  that 

the  jury  could  not  have  been  misled,  in  view  of  the  trial 

court's  instructions  taken  as  a  v;hole.   Plaintiff  quotes 

a  statement  referred  to  by  this  court  in 

Sunkist  Growers,  Inc.  v.  Winckler  8c   Smith 
Citrus  Prod.  Co.  (CA9,  19^0)  2m   F2d  1, 
Rev'd  370  US  19,  ^2  S  Ct  1130,  ^  Led2d  303 


"Even  if  a  single  instruction  is  erroneous, 
it  does  not  call  for  reversal  if  it  is  cured 
by  a  subsequent  charge  or  by  a  consideration 
of  the  entire  charge." 

However,  plaintiff  did  not  quote  the  ensuing  language  of 

this  court,  as  follows: 


to  anoijjsbilfopqa 


"•SOW.9':>?,qfr 


.'^A^riV^ 


?Ji:^ 


C'l.'jsiOLin. 


iilii.t'iowj- 


q  "Jo.  j^ftlno J: d"onij!rl£fn  sri J-  mo-i'}. 


\S19i?j. 


'i.el  ^iii/jans   ari;j-  sJojjp   oox: 


•t19V 


"We  agree  with  that  general  principle,  yet 
if  a  substantial  and  prejudicial  error  is 
made  in  the  giving  of  but  one  instruction^ 
the  verdict  cannot  stand."  (284  F2d  23). 

It  may  be  that  this  instruction  would  not  mislead 
experienced  counsel  or  other  persons  familiar  v;ith  the 
maritime  terminology.   However ^  it  may  well  have  misled 
a  jury  of  laymen. 

2,    The  trial  court  erred  in  giving  plaintiff's 
Requested  Instruction  No.  8. 

This  instruction  is  as  follows: 

"You  are  instructed  that  the  duties  imposed 
upon  the  shipowners  and  the  law  in  respect  to  the 
safety  of  employees  are  nondelegable;   that  is 
to  say,  the  employer  cannot  delegate  the 
performance  of  those  duties  to  any  other 
agent  or  employee.   The  defendant  in  this 
case  cannot  absolve  itself  of  the  performance 
of  those  duties  J  nor  could  it  delegate  the 
performance  of  them  to  employees,  to  the 
stevedore  company,  nor  to  anyone  else,  but 
they  adhere  to  the  defendant  shipowner  v;ithout 
the  possibility  of  suspension  or  interruption." 
(Tr.  279). 

It  may  be,  as  plaintiff's  brief  urges,  that  the 
purpose  of  this  instruction  "was  to  advise  the  jury  that 
responsibility  for  unseaworthiness  rests  upon  the  Shipowner, 
even  though  someone  other  than  the  Shipowner  may  be  at 
fault  for  creating  the  unsafe  condition."  Hovjever,  the 
trial  court  did  more  than  this.   The  trial  court  expressly 
directed  the  jury  that  Shipowner  could  not  lawfully  dele- 
gate the  performance  of  the  duties  in  question.   After 
stating  that  Shipowner  could  not  "absolve  itself  of  the 
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performance  of  those  duties "--which  certainly  indicates 
that  the  responsibility  for  such  duties  remains  with 
Shipowner- -the  trial  court  went  further  and  instructed 
"nor  could  it  delegate  the  performance  of  them  to  employees, 
to  the  stevedore  company  nor  to  anyone  else."   If  this 
latter  clause  means  ajiything  at  all,  it  means  that 
Shipowner  could  not  properly  or  lawfully  delegate  or  entrust 
to  others  the  performance  of  such  duties.  All  will  agree 
that  it  was  not  the  trial  court's  purpose  to  so  advise 
the  jury.   The  fact  remains,  however,  that  the  jury  v/as 
so  instructed.   Shipowner  called  the  erroneous  language 
to  the  attention  of  the  trial  court  by  timely  exception 
but  the  jury  was  sent  to  its  deliberations  V7ith  this 
admonition  unchanged. 

Whatever  assumptions  the  jury  might  otherwise 
have  made  concerning  the  propriety  of  Shipowner's  delegation 
of  the  discharge  operations  to  Stevedore,  this  instruction 
expressly  labeled  such  delegation  as  improper.   It  follows 
that  the  jury's  logical  conclusion  would  be  that  Shipowner 
must  necessarily  be  liable  for  any  injury  arising  out  of 
such  improper  delegation.   Shipowner  was  obviously  pre- 
judiced by  the  giving  of  this  instruction. 

3,   The  trial  court  erred  in  failing  to  give 
Shipowner's  Requested  Instruction  No.  2k, 

This  instruction  would  have  advised  the  jury  as 


-J.  ■:..'.;.•■  •-  ■     •  ..  \.iii_j.Li,-./      \i'.i 

bo^Uvt^htiJ:  boo' '■':fd.>fiJ'^xj'X'c^n3wv.>fi;G'Sf-  xaxTrJ  .sriJ-— 'la 


.;.':E.<il^ni.  o8 


no  r  ■ 


-.  {^S  •.otl-  no.!: J- ox;-.:  ..  ■  .r.>.v^~d[i^' 


follows: 

"The  plaintiff  contends  in  this  case  that 
the  ship  was  unseaworthy  because  of  improper 
stov/age  of  cargo,   I  instruct  you  that  the 
method  or  manner  of  cargo  stowage  renders  a 
vessel  unseaworthy  only  when  it  results  in  an 
unreasonable  hazard  to  the  safety  of  the  men 
required  to  work  in  and  around  the  cargo.  The 
mere  fact  that  a  particular  majiner  of  stowage 
requires  more  effort  in  order  to  discharge  the 
cargo^  or  requires  the  use  of  other  and 
different  equipment  than  may  be  customarily 
used  for  cargo  discharge,  does  not  make  the 
vessel  unseaworthy  so  long  as  methods  and  equip- 
ment are  available  which  can  be  used  to  discharge 
the  cargo  vjithout  undue  or  unreasonable  risk  to 
the  safety  of  those  performing  the  work."  (R.  72). 

This  instruction  relates  only  to  the  charge  of  unsea- 
worthiness based  upon  improper  stov/age.   The  standard 
embodied  in  the  instruction — that  stowage  is  unseaworthy 
when  it  results  in  an  unreasonable  risk  or  hazard  to  the 
safety  of  the  men  engaged  in  discharge — follows  the 
holding  of  this  court  in 

Blassingill  v.  Waterman  Steamship  Corp.  (CA  9, 
1964)  336  F2d  367 

and  we  do  not  understand  plaintiff  to  dispute  its 
correctness. 

Plaintiff^  however,  does  argue  that  the  instruction 
as  a  whole  is  erroneous^  saying  "It  is  not  the  availability 
of  safe  methods  or  equipment  but  the  extent  of  their  actual 
use  aboard  the  ship  which  determines  v;hether  the  vessel  is 
seaworthy  or  unseaworthy."  Plaintiff  misses  the  point. 
Shipowner  does  not  contend  that  a  vessel  which  has  available 
to  it  safe  methods  or  equipment  for  discharge  may  not  be 
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rendered  unseaworthy  by  the  failure  to  use  them.  What 
Shipowner  is  saying  is  that  the  failure  to  use  an  available 
safe  method  or  appliance  in  effecting  discharge  of  cargo 
does  not  thereby  make  the  stowage  unseav;orthy. 

The  stov;age  of  the  subject  vessel  was  alleged  to 
constitute  unseaworthiness.   Shipowner  denied  this. 
Evidence  was  presented  that  the  cargo  stovj  in  question 
was  consistent  with  the  usual  and  customary  practice  and 
that  the  manner  of  stowage  did  not  pose  an  unreasonable 
risk  of  harm  to  those  who  would  be  engaged  in  the  discharge. 
To  be  sure^  plaintiff  presented  evidence  to  the  contrary, 
mostly  in  the  form  of  imprecise,  subjective  statements 
to  the  effect  that  the  stow  was  "improper"  and  that  it 
was  "dajigerous"  to  unload  the  cargo  in  the  manner  being 
employed. 

As  pointed  out  by  witness  Finley  (Tr.  245)  any- 
time a  longshoreman  goes  aboard  a  ship  to  discharge  heavy 
cargo,  there  is  some  danger  of  injury  and  longshoring,  even 
under  the  best  of  conditions,  is  a  "dangerous"  job.   It 
was  therefore  important  that  the  jury  be  advised  as  to  the 
appropriate  standard  to  be  used  in  determining  whether 
the  stow  in  this  instance  presented  such  degree  of  danger 
as  to  render  the  vessel  unseaworthy. 

The  proper  test,  as  seen,  is  whether  aji  unreasonable 
risk  of  harm  is  presented.   VJhether  a  particular  manner  of 
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cargo  stowage  creates  an   unreasonable  risk  of  harm  can 
obviously  be  decided  only  in  relation  to  the  method  or 
manner  to  be  employed  in  the  discharge.   Where  a  method  of 
discharge^  using  standard  equipment  and  procedures,  is 
available  which  will  permit  a  reasonably  safe  unloading 
operation^  it  would  be  absurd  to  urge  that  the  stow  is 
unseaworthy.   This  is  what  the  evidence  relied  upon  by 
Shipowner  tended  to  prove  and  the  requested  instruction 
would  have  told  the  jury  that  if  such  evidence  was  believed, 
the  charge  of  unseaworthy  stowage  was  not  made  out .   It 
was  Shipowner's  right  to  have  its  theory  of  the  case  so 
presented  to  the  jury.   The  failure  to  do  so  was  doubly 
prejudicial  to  Shipowner  here,  vjhere  its  indemnity  right 
as  against  Stevedore  quite  likely  was  affected  by  the 
jury's  finding  on  the  charge  of  unseaworthy  stowage. 

4.   The  trial  court  erred  in  failing  to  give 
Shipowner's  Requested  Instruction  No.  23. 

This  instruction  would  have  advised  the  jury 
as  follows: 

"I  instruct  you  that  the  fact  that  cargo 
is  stowed  in  such  a  manner  as  to  require  the  use 
of  a  pick-up  sling  in  order  to  discharge  it 
does  not  render  the  vessel  unseaworthy."  (R.  73). 

As  pointed  out  in  Shipowner's  opening  brief,  the 

evidence  does  not  support  the  conclusion  that  the  use  of 

a  pick-up  sling,  in  and   of  itself,  will  necessarily 

render  a  discharge  operation  such  as  that  involved  here  so 
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unreasonably  hazardous  as  to  constitute  unseaworthiness. 

It  stands  undisputed  in  the  record  that  methods 
of  using  the  pick-up  type  sling  were  available  which  would 
have  eliminated  the  hazards  of  which  plaintiff  com.plains 
(see  Shipowner's  opening  brief _,  page  23).   It  follows 
that  the  mere  stowage  of  cargo  so  as  to  require  the  use  of 
a  pick-up  sling  does  not^  without  more^  create  a  condition 
of  unseaworthiness.   Again,  the  crux  of  the  matter  is  the 
method  of  using  the  sling.   If  an  improper  or  unreasonably 
dangerous  method  is  adopted  then,  of  course,  the  vessel 
is  rendered  unseaworthy.   This  is  not  the  equivalent  of 
an  unseaworthy  stow?. 

The  requested  instruction  did  not,  as  plaintiff 
argues,  remove  the  issue  of  unseaworthy  stowage  from  the 
jury.   It  merely  eliminated  one  of  the  several  particulars 
which  plaintiff  contended  rendered  the  stov;  unseaworthy, 
because  such  particular  was  not  supported  by  the  evidence. 
Shipowner  was  entitled  to  have  the  instruction  given  and 
it  was  error  for  the  court  to  decline  to  do  so. 

B.    Shipowner's  Indemnity  Claim  against  Stevedore 

1,    The  trial  court  erred  in  denying  Shipowner's 
motions  for  directed  verdict  and  for  .judgment  n.o.v. 
aga.inst  Stevedore. 

Stevedore  concedes  that  the  verdict  in  favor  of 
plaintiff  and  against  Shipowner  was  necessarily  based  on 


a  finding  that  the  vessel  was  unseav;orthy  either  because  of 
the  sling  or  the  condition  of  cargo  stowage  (Stevedore's 
Br.  6).   It  is  thus  established  in  this  case  that  Shipowner's 
liability  to  plaintiff  resulted  either 

1)  because  the  sling  selected^  furnished  and 
used  by  Stevedore  created  an  unreasonable 
risk  of  harm  to  Stevedore's  employees  engaged 
in  the  discharge  operation^  or 

2)  because  the  manner  in  which  the  cargo  was 
stowed  presented  an  unreasonable  risk  of  harm 
to  Stevedore's  employees  when  they  under- 
took to  discharge  it  by  the  method  and  with 
the  equipment  utilized. 

Stevedore  then  argues  that  even  though  Shipowner's 
liability  resulted  from  Stevedore's  selection  and  use  of 
an   unreasonably  dangerous  sling  Stevedore  could  still  be 
found  to  have  performed  its  services  in  a  safe  and  workman- 
like manner. 

Or 5  if  it  is  assumed  that  Shipowner's  liability 
stems  from  the  unreasonable  hazards  presented  b^^  the  cargo 
stow.  Stevedore  contends  that  it  can  be  held  to  have  ful- 
filled its  warranty  of  safe  and  workmanlike  service  even 
though  it  is  undisputed  that,  with  full  knowledge  of  all 
such  hazards,  it  proceeded  with  the  discharge  operations, 
thereby  continuing  to  expose  its  employees  to  such  hazards. 
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stevedore's  argument  is  in  direct  contradiction 
with  the  opinions  of  this  court  and  other  courts  which 
have  considered  the  questions  raised. 

At  the  outset.  Stevedore's  principal  contention 
that  an  award  of  indemnity  requires  an  express  jury  finding 
that  the  Stevedore  breached  its  warranty  of  safe  and  work- 
manlike service,  and  can  never  be  allowed  as  a  matter  of 
law,  is  expressly  put  to  rest  by  the  decision  of  this  court 
in 

Seattle  Stevedore  Company  v.  Compania 
Maritima  (CA9,  1967)  373  F2d  9 

In  that  case,  where  a  similar  contention  was 

made,  this  court  stated: 

"Since  Italia  Societa  per  Azioni  di  Navigazione 
V.  Oregon  Stevedoring  Co.,  Inc.,  376  U.S.  315j 
84  S.Ct.  7^8,  11  L.Ed. 2d  732  (1964),  there  can 
be  no  reasonable  doubt  that  the  stevedore ' s 
implied  warranty  to  the  shipowner  is  governed 
by  the  same  standard  as  and  is  coextensive  with 
the  shipowner ' s  obligation  to  seamen  and  others 
in  that  category.   There,  the  Court,  in  sustaining 
a  judgment  of  indemnification  for  the  shipowner 
against  the  stevedore,  invoked  the  same  test  to 
determine  whether  the  stevedore  had  breached 
his  implied  warranty  of  performance  as  it  used 
in  Mitchell  v.  Trawler  Racer,  Inc.,  362  U.S. 
539.  80  S.Ct.  926,  4  L.Ed. 2d  941  (i960)  to 
determine  whether  a  shipowner  in  a  suit  by  a 
seaman  had  breached  his  duty  to  provide  a 
seaworthy  ship.   Italia,  376  U.S.  at  322,  84 
S.Ct.  at  753. 

"Here,  based  upon  the  facts  that  the  floor 
v;as  uneven,  that  the  rolls  were  heavy,  and  that 
only  one  track  vjas  used,  the  district  court 
expressly  found:  'Because  of  the  manner  in  which 
this  work  was  conducted  under  the  supervision 
of  the  stevedore  foreman,  the  vessel  was  unsea- 
worthy. '   These  facts  fully  justify  such  a 
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finding,  which  is  tantamount  to  a  finding  of 
a  breach  of  the  Stevedore's  implied  warranty. 

"We  hold  that  a  stevedore  v;ho  renders  a 
vessel  unseaworthy,  by  virtue  of  that  very  fact, 
breaches  his  warranty  of  workmanlike  performance." 
(Emphasis  supplied.) 

The  above  quoted  language,  and  also  the 

decision  therein  referred  to, 

Italia  Societa  v.  Oregon 
Stevedoring  Co.,  Inc.  (1964) 
376  US  315,  84  S  Ct  748, 
11  Led2d  732 

make  clear  that  the  stevedore's  implied  warranty  is 

"coextensive"  with  the  shipowner's  obligation  to  shipboard 

workers.   This  completely  negates  Stevedore's  argument 

that  the  vessel  could  be  rendered  unseaworthy  because  of 

the  sling  furnished  and  used  by  Stevedore  without  there 

being  a  concurrent  breach  of  Stevedore's  implied  warranty. 

The  same  principle  applies  with  respect  to  a 

ship  owner's  liability  from  unseavjorthiness  which,  although 

initially  created  by  it,  is  brought  into  play  by  the 

stevedore  so  as  to  result  in  injury.   Clearly,  there  is 

just  as  much  a  failure  by  the  stevedore  to  perform  its 

work  properly  and  safely  when  it  knowingly  exposes  its 

employees  to  an   existing,  unreasonably  dangerous  condition 

as  when  it  creates  the  condition  in  the  first  instance. 

The  extensive  list  of  cases  cited  in  Shipowner's  opening 

brief  (pp  33-45)  awarding  or  approving  indemnity  in  such 

circumstances  demonstrate  conclusively  that  such  is  the  law. 


stevedore's  argument ^  similar  to  that  attempted 
in  connection  with  the  sling,  is  that  it  could  be  found  to 
have  performed  its  contra.ct  in  a  proper  manner  regardless 
of  the  finding  that  an  unreasonable  risk  of  harm  v/as  pre- 
sented to  those  undertaking  to  unload  this  particular  cargo 
and  the  undisputed  fact  that  Stevedore,  with  full  knowledge 
of  the  risk  thereby  presented,  nevertheless  proceeded  with 
the  discharge  and  continued  thereby  to  expose  its  employees 
to  such  risk.   As  Stevedore's  brief  puts  it  (pp  8-9)  "The 
jury  V7as  easily  justified  in  concluding  the  stevedore  had 
not  breached  its  contract;   but,  in  fact,  it  had  worked 
safely,  expertly  and  in  a  v;orkmanlike  manner." 

It  is,  of  course,  impossible  to  comprehend  how 
proceeding  with  work  v/hich  subjects  one's  employees  to  an 
unreasonable  risk  of  harm  could  ever  be  characterized  as 
working  "safely  and  expertly."   Stevedore  cites  no  authority 
in  support  of  this  remarkable  proposition  and,  it  is  sub- 
mitted, there  is  none. 

Stevedore  appears  to  suggest  that  the  question  of 

whether  a  stevedore  has  breached  its  warranty  of  safe  and 

workmanlike  service  is,  in  every  case,  a  question  of  fact. 

It  is  asserted  that  a  jury  determination  of  such  question 

is  alv7a,ys  guaranteed  in  a  diversity  case,  under 

Atlanta  &  Gulf  Stevedores  v.  Ellerman  Lines, 
Ltd.  (1962^  369  US  355,  b2  S  Ct  7bO,  7b  LJdgd  798 

That  decision  does  not  support  Stevedore's 
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argument.   In  that  case  the  plaintiff  longshoreman  was 
injured  when  a  bale  of  burlap  fell  on  him  during  unloading. 
The  bales  were  being  removed  by  means  of  hooks  fastened 
to  metal  bands  which  v;ere  strapped  around  the  bales.   The 
plaintiff  sued  the  vessel  owner^  asserting  unseaworthiness 
by  reason  of  defective  bands  and  negligence  in  using  bale 
hooks  and  in  failing  to  provide  a  safe  pla.ce  to  v;ork.   The 
ship  owner  impleaded  the  stevedore,  seeking  indemnity  for 
any  liability  that  might  result  on  the  plaintiff's  claim. 
The  jury  returned  a  verdict  for  the  plaintiff  and  a 
verdict  against  the  ship  owner  on  its  indemnity  claim.   On 
appeal J  the  Third  Circuit  affirmed  the  judgment  for  the 
plaintiff  but  reversed  the  judgment  in  favor  of  the 
stevedore  on  the  basis  that  a  finding  of  negligence  on 
either  ground  charged  would  necessarily  mean  that  the 
stevedore  had  breached  its  obligation  of  worlananlike  service. 
The  Supreme  Court j  on  certiorari ,  reversed  the  Court  of 
Appeals  and  reinstated  the  judgment  in  favor  of  the 
stevedore.   It  did  so,  not  because  it  disagreed  with  the 
reasoning  of  the  Court  of  Appeals  that  a  jury  finding  of 
negligence  against  the  ship  on  either  of  the  two  grounds 
asserted  would  mean  that  the  ship  was  entitled  to  indemnity 
as  a  matter  of  law,  but  because  the  verdict  against  the 
ship  conceivably  could  have  been  based  solely  upon  the 
unseaworthiness  charge  (defective  bands)  for  which  the 


stevedore  would  not  be  responsible. 

The  decision  is  actually  strong  authority  for 
Shipowner's  position  in  the  instant  case.   For  it  is 
implicit  in  the  holding  that,  had  the  plaintiff's  claim 
been  limited  to  the  two  charges  of  negligence  (v;hich, 
incidentally,  bear  a  strong  similarity  to  the  tv;o  charges 
of  unseaworthiness  in  the  case  at  bar--(l)  use  of  an 
improper  unloading  appliance  and  (2)  unsafe  working 
area  due  to  improper  stowage)  a  finding  for  the  plaintiff 
on  either  ground  would  necessarily  carry  with  it  the  con- 
clusion that  the  stevedore  had  breached  its  obligation. 

Stevedore  also  argues  that  the  instant  case  is 
somehow  to  be  distinguished  from  the  many  "proceeding  v/ith 
the  work  in  the  face  of  loiown  danger"  cases  cited  by 
Shipowner  because  here  the  method  of  discharge  employed 
by  Stevedore  was  the  only  "practicable"  one.   Stevedore's 
brief  states  (p  8)^  "There  was  no  evidence  that  stopping 
work  offered  a  reasonable  alternative." 

The  obvious  rejoinder,  of  course,  is  that 
cessation  of  the  work  is  alvjays  required,  and  is  the  only 
permissible  alternative,  when  to  continue  is  to  subject 
the  workmen  to  an  unreasonable  risk  of  harm  (vjhich  must 
be  taken  as  established  if  the  finding  of  unseaworthiness 
is  assumed).   Stevedore's  argument  that  it  need  not  stop 
work,  and  could  proceed  v;ith  impunity  to  expose  its  em- 
ployees to  a  dangerous  condition  if  there  v/ere  no  other 


practicable  method  of  discharge  was  expressly  disapproved 
by  this  court  in 

Crescent  V/harf  &  Warehouse  v.  Compania 
Nayiera  De  Ba,1a  Calif.  TCAg,  1966) 
3^^F2d  714,  719 

Moreover,  Stevedore's  conclusion  that  there  v;as 
no  way  whatever  to  alleviate  the  hazard  presented,  and 
that  the  only  alternative  was  to  leave  the  cargo  in  the 
vessel  forever,  is  clearly  fanciful.   The  record  contains 
considerable  evidence  of  methods  and  procedures  which 
would  have  eliminated  or  reduced  the  risk.   The  use  of  a 
choker  type  sling  was  suggested  (Tr.  83,  165,  167-8),  as 
was  using  the  ship's  winches,  rather  than  dockside  cranes 
(Tr.  162).   Witness  Cowan  testified  that  the  proper  method 
of  discharging  cargo  of  this  type  with  a  cradle  type 
sling  was  to  lift  it  only  a  very  fev;  inches  with  the  pickup 
sling  and  then  to  put  blocks  under  it,  rather  than  to 
raise  the  load  three  or  four  feet  as  was  being  done  when 
plaintiff  was  injured  (Tr.  156). 

Even  if  it  is  believed  that  none  of  these  methods 
would  satisfactorily  reduce  the  hazard,  there  still  remains 
no  evidence  that  other  methods  and  equipment  were  not 
available  which  would  do  so.   The  testimony  that  the 
method  being  used  v/as  the  only  "practicable"  one  had 
reference,  in  that  context,  to  economic  practicability. 
Obviously,  there  exist  means  whereby  this  cargo  could  have 
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been  removed  'v;ithout  unreasonably  endangering  the  lives  or 
persons  of   cuTijOne.      The  simples c  ^'ay,  perhaps,  vould  be 
simply  to  cut  the  bands  v;ith  which  the  steel  rods  v/ere 
bundled  and  remove  the  rods  individually,  one  at  a  time. 
Certainly,  no  heavy  sling  load  of  metal  would  fall  on  any- 
thing or  anybody  if  this  v;ere  done. 

That  method,  and  others  of  varying  degrees  of 
elaborateness,  might  well  be  more  expensive--i.e.  less 
practicable --than  the  means  customarily  employed.   But 
that  is  not  Stevedore's  concern.   A  stevedore  always  has 
the  option  of  stopping  the  vjork  and  leaving  it  up  to  the 
ship  to  resolve  the  problem.   Further,  as  stated  in 

Hugev  V.  Dampskisaktieselskabet  International 
XdC  Cal,  1^39)  170  F  Supp  gpl,  aff 'd  TCA9,  I96Q) 
27^rF2d  B75  cert  denied  3^3  US  803,  50  S  Ct 
1237.~^Led2d  lIW 

"The  stevedoring  contractor  knov7s  that  the 
ship  has  been  at  sea;  that  she  may  be  in  many 
respects  dangerous  to  the  life  and  limb  of  an 
unskilled  person;  that  if  a  condition  is  foLind 
which  is  unsafe  for  the  professiona.l  longshore- 
man, as  a  rule  the  contractor  can  remedy  it  at 
the  expense  of  the  shipowner;  that  if  the 
stevedoring  operations  are  thereby  delayed, 
the  shipowner  normally  must  pay  for  standby 
time . "  (Emphasis  supplied,  page~^10y~ 

Economic  practicalities  were  not  a  problem  to 

Stevedore  in  this  case,  in  any  event.   The  stevedoring 

contract  between  Shipowner  and  Stevedore  (Ex.  31>  Sections 

IX  G  and  H)  expressly  provided  that  where  the  cargo  was 

not  in  good  order,  or  in  cases  where  it  was  necessary  to 

handle  cargo  under  special  conditions,  extra  compensation 
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was  to  be  paid  Stevedore. 

With  respect  to  Stevedore's  argument  tha.t  a 

directed  verdict  on  the  indemnity  issue  is  never  proper,  it 

is  interesting  to  note  that  one  of  the  cases  cited  in 

Stevedore's  brief , 

Old  Dominion  Stevedo r ing_C o r p .  v .  Polskie 
Linie"..Oceaniczne  (cM,  19^)"  3H5~F2d  Ig^    v 

holds  precisely  the  opposite.   In  that  case  the  plaintiff 

received  a  jury  verdict  against  the  shipovmer^  ^n   the 

basis  of  which  the  court  entered  judgment  for  indemnity 

over  against  the  stevedore.   The  questions  raised^  as 

seen  from  the  court's  own  statement ,  were  quite  similar 

to  those  presented  here: 

"We  next  consider  Old  Dominion's  appeal 
from  the  court's  entry  of  a  directed  verdict  against 
it  on  the  issue  of  indemnity.   It  is  the  stevedore's 
contention  that  the  shipowner  brought  about  the 
defect  which  caused  plaintiff's  injury  and  since 
it  was  aware  of  such  defect  the  stevedore  should 
not  be  ma.de  to  indemnify  the  shipowner.   It  is 
also  a.rgued  tha.t  the  jury  should  have  passed  on 
the  issue  of  whether  the  stevedore  fa.iled  to 
perform  its  operant  ion  in  a  V7orlananliKe  manner.  " 
(Emphasis  supplied ,  page  19*^y. 

The  courts  in  affirming  the  entry  of  a  directed  verdict 

against  the  stevedore  stated: 

"It  is  undisputed  that  the  stevedore  had  Imowledge 
of  the  unseaworthy  condition  and  did  nothing  to 
remedy  it  despite  its  opportunity  to  do  so.   The 
stevedore  permi tted  its  men   to  work  in  the  hold 
a.fter  it  knew  of  the  presence  of  the  syrup  and 
this  set  the  unseavjorthy  condition  into  play . 
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"Thus  it  is  clear  that  the  law  permits 
a  stevedore  to  be  held  liable  to  inder.inify  the 
shipowner  where  it  has  l-mov/ledge  of  an  unseaworthy 
condition  or  brings  such  conditions  into  play. 

•X-  ■)(•  ^ 

"In  applying  these  principles  to  the  instant 
case  we;  reach  the  conclusion  that  the  court  was 
correct  in  directing  a  verdict  for  the  shipowner 
against  the  stevedore.   Three  witnesses,  all 
employees  of  Old  Dominion,  testified  clearly 
and  without  equivocation  that  they  observed  a 
sticky  substance  on  the  deck  where  they  v;ere 
working.   One  of  these,  V/ilson,  admitted  that 
he  possessed  the  authority  to  have  the  v/ork 
stopped  and  to  order  the  substance  removed. 
Applying  the  law  as  discussed  above,  vie   are 
of  the  firm  opinion  that  there  could  have  been 
only  one  reasonable  conclusion  as  to  the  verdict. 
The  credibility  of  these  witnesses  was  not  in 
question.   Giving  the  stevedore  the  benefit 
of  every  inference  that  may  reasonably  be  drawn 
from  the  evidence  we  are  still  left  with  the 
inescapable  conclusion  that  its  knowledge  of 
the  presence  of  the  slippery  substajice  on  the 
deck  of  the  hold  rendered  it  liable  for  failure 
to  perform  its  Job  properly  and  safely,  and  in 
breach  of  its  implied  warranty  of  performance 
of  its  undertaking  in  a  ;\/orkmanlike  manner.   There 
was  no  factual  controversy  v:hich  the  jury  had  to 
decide  for  the  facts  were  clear  and  undisputed." 
(Emphasis  supplied,  pages  I97-I98) 

Another  case  where  a  directed  verdict  of 

indemnity  (after  a,  jury  verdict  against  the  shipovmer)  was 

held  to  be  proper  is 

Mortensen  v.  A/S  Glitt re 
JCA2,    19^5)  3^5  F2d  3^3 

The  cases  of 

Mo  s  ely_v^_C  ia_^Mar_Adra^S^A^  i(^A2^J^ 
3^2  F2d  ll8~ 

and 
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Caputo  V.  U.S.  Lines  Company  (CA2,  I963) 
3 11  F2d  413,  cert,  denied  "37 VUS'S^^) , 
H3  S  Ct  lg71>  10  Led  1055 

both  cited  in  Shipowner's  opening  brief ^  also  hold  that, 

under  circiimstances  similar  to  those  in  the  instance  case, 

the  shipov;ner  is  entitled  to  indemnity  against  the  stevedore 

as  a  matter  of  lavj.   Stevedore's  only  response  to  these 

decisions  is  to  suggest  that  they  are  either  v;rong  or 

forgetful  (Stevedore's  Br.  11,  12).   In  fact,  they  are 

neither.  A  directed  verdict  v;as  proper  in  the  cases 

referred  to,  as  in  the  present  case,  because  there  is  no 

real  factual  issue  for  determination  under  the  state  of  the 

evidence. 

2 •    The  trial  court  erred  in  failing  to  give 
Shipov/ner's  Requested  Instructions  18,  19,  21  and  22. 

Stevedore's  only  response  to  Shipowner's  claim 
of  error  based  upon  the  trial  court's  failure  to  give  the 
indicated  instructions  appears  to  be  that  the  instructions 
so  requested  are  incorrect.   For  example.  Requested 
Instruction  I8,  which  was  to  the  effect  that  if  the  jury 
found  against  Shipowner  because  the  sling  furnished  by 
Stevedore  was  inadequate  or  unsafe,  the  Shipov/ner  was 
entitled  to  indemnity,  is  criticized  as  omitting  "the 
essential  element  of  breach  of  contract  by  substandard 
performance"  (Stevedore's  Br.  12). 

Reference  to  this  court's  decision  in  the 


Caputo  V .  U.S.  Lines  Company  (CA2,  I963) 
311  F2d  ^3,  cert,  denied  "374  US  §3^), 
H3  S  Ct  1871,  10  Led  1055 

both  cited  in  Shipowner's  opening  brief,  also  hold  that, 

under  circumstances  similar  to  those  in  the  instance  case, 

the  shipowner  is  entitled  to  indemnity  against  the  stevedore 

as  a  matter  of  lavj.   Stevedore's  only  response  to  these 

decisions  is  to  suggest  that  they  are  either  v;rong  or 

forgetful  (Stevedore's  Br.  11,  12).   In  fact,  they  are 

neither.  A  directed  verdict  was  proper  in  the  cases 

referred  to,  as  in  the  present  case,  because  there  is  no 

real  factual  issue  for  determination  under  the  state  of  the 

evidence. 

2 •    The  trial  court  erred  in  failing  to  give 
Shipowner's  Requested  Instructions  18,  I9,  21  and  22. 

Stevedore's  only  response  to  Shipowner's  claim 
of  error  based  upon  the  trial  court's  failure  to  give  the 
indicated  instructions  appears  to  be  that  the  instructions 
so  requested  are  incorrect.   For  example.  Requested 
Instruction  18,  which  was  to  the  effect  that  if  the  jury 
found  against  Shipowner  because  the  sling  furnished  by 
Stevedore  was  inadequate  or  unsafe,  the  Shipovmer  was 
entitled  to  indemnity,  is  criticized  as  omitting  "the 
essential  element  of  breach  of  contract  by  substandard 
performance"  (Stevedore's  Br.  12). 

Reference  to  this  court's  decision  in  the 


Seattle  Stevedore  Company   case^  cited  above  at  page  10, 

Tft/ill  shoi-;  that  the  instruction  is  practically  a  paraphrase 

of  the  "coextensive"  rule  v;hich  is  there  so  clearly  set 

out.   That  is,  if  a  vessel  is  rendered  unseav/orthy  by  the 

stevedore--in  this  example,  by  furnishing  and  using  an 

inadequate  or  unsafe  sling- -the  stevedore  has  breached 

his  warranty  of  workmanlike  performance  "by  virtue  of 

that  very  fact."  Assuming  that  some  reason  existed  (v7hich 

it  did  not)  v;hy  a  directed  verdict  should  not  have  been 

given,  this  and  the  other  requested  instructions  on  the 

indemnity  issue  should  clearly  have  been  given.   The  failure 

to  do  so,  in  the  context  of  this  case,  was  extremely 

prejudicia.l  to  Shipovjner.   For  an  additional  case  so  holding, 

see 

S ea-Land  Servi ce.  Inc.  v.  Matson  Termina.l  Co. 
fCal  App,  1957701  CaTlRptr  756 

3.   The  trial  court  erred  in  failing  to 
submit  the  factual  issues  to  the  jury  by  means  of  the 
requested  special  verdict  form. 

Stevedore  states  that  the  trial  court  here 
rejected  the  request  for  a  special  verdict  because  of  the 
difficulties  of  application.   Shipowner  respectfully 
suggests  that,  on  the  contrary,  the  difficulties  have  been 
created  by  the  failure  to  follow  this  court ' s  admonition 
with  reference  to  the  use  of  special  interrogatories  in 
this  type  of  case. 
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CONCLUSION 
Based  upon  the  foregoing^  Shipowner  respectfully 
urges  that  the  judgment  belov;  in  favor  of  plaintiff  be 
vacated  and  a  new  trial  ordered  as  between  plaintiff  and 
Shipowner;   that  the  judgment  below  in  favor  of  Stevedore 
and  against  Shipowner  be  reversed  and  judgment  entered  in 
favor  of  Shipovmer  on  its  indemnity  claim;  in  the  event 
the  court  determines  that  Shipovmer  is  not  entitled  to 
entry  of  judgment  on  its  indemnity  claim,   the  indemnity 
case  be  remanded  for  new  trial. 

Respectfully  submitted, 
KING,  MILLER,  ANDERSON,  NASH  8c   YERKE 


CURTIS  W.  CUTSFORTH 
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Attorneys  for  Defendant -Appellant 
JUDITH  ANN  LIBERIAN  TRANSPORT 
CORPORATION,  LTD. 
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CERTIFICATE 

I  certify  that,  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules  l8,  19 
and  39  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  that,  in  my  opinion,  the  foregoing 
brief  is  in  full  compliance  with  those  rules. 


CURTIS  W.  CUTSFORTH 

Of  Attorneys  for  Appellant 
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